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PREFACE 

TO 
THE    SECOND    EDITION. 

» 

In  pkeparing  the  second  edition  of  this  volume  for 
the  press,  I  have  made  some  slight  changes  both  in  the 
Introduction  and  in  the  Notes.  These  changes  consist 
almost  entirely  in  the  removal  of  passages  embodying 
theories  on  the  history  or  interpretation  of  Eoman  law 
which  are  not  sufficiently  supported  by  evidence  to 
require  notice  in  a  commentary  on  an  elementary  trea- 
tise. I  have  endeavoured,  in  a  work  which  is  only 
intended  for  those  who  are  unacquainted  with  Boman 
law,  to  state  nothing  but  what  a  beginner  can  imder- 
stand,  and  to  avoid  as  much  as  possible  all  difficult  and 
controverted  points. 

I  must  repeat  what  I  stated  in  the  Preface  to  the 
first  edition,  that  in  preparing  this  volume  I  have  been 
under  obligations  to  the  French  edition  by  Ortolan  so 
great  as  to  call  for  the  amplest  acknowledgment.  I 
have  also  derived  great  assistance  from  the  edition  by 
Ducaurroy,  and  from  the  '  Manuel  du  Droit  romain ' 
of  Lagrange,  as  well  as  from  the  *  Commentaries '  of 
Wamkoenig,  and  the  *  Institutes'  of  Puchta,     In  the 
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Introduction  I  have  embodied  much  that  was  suggested 
by  the  *Histoire  de  la  Legislation  romaine*  and  the 
*  Generalisation  du  Droit  romain '  of  Ortolan,  and  by 
the  first  volume  of  the  '  Institutes '  of  Puchta.  In  the 
translation  I  have  been  greatly  assisted  by  the  French 
translations  of  Ortolan  and  Ducaurroy,  as  well  as  by 
the  translations  in  English  of  Harris  and  Cooper. 

Under  each  paragraph  of  the  text  I  have  placed 
references  to  the  parallel  passages  of  the  *  Institutes ' 
of  Gains,  of  the '  Digest '  and  the  *  Code/  These  refer- 
ences are  nearly  the  same  as  those  given  in  the  '  Juris 
Civilis  Enchiridium.'  The  text  is  almost  the  same 
throughout  as  that  ^ven  in  the  '  Corpus  Juris,'  edited 
by  the  Kriegels,  Leipsic,  1848, 

T.  C.  S. 


ADVERTISEMENT 

TO 

THE      THIRD     EDITION. 

— ♦ 

In  this  BDmox  no  alteration  has  been  made  except  the 
correction  of  typographical  errors. 


INTRODUCTION. 


1.  The  legislation  of  Justinian  belongs  to  the  latest  period 
of  the  history  of  Roman  laxr.  Daring  the  long  object  of  the 
space  of  preceding  centories  the  law  had  under-  -^«'*^««^^»««- 
gone  as  many  changes  as  the  State  itself.  The  Institutes  of 
Justinian  embody  principles  and  ideas  of  law  which  had  been 
the  slow  g^wth  of  ages^  and  which^  dating  their  first  origin 
back  to  the  first  beginning  of  the  Soman  people^  had  been 
only  gradually  unfolded,  modified,  and  matured.  It  is  as 
impossible  to  understand  the  Institutes,  without  having  a 
slight  knowledge  of  the  position  the  work  occupies  in  the 
history  of  Boman  law,  as  it  is  to  understand  the  history  of  the 
Eastern  Empire  without  having  studied  that  of  the  Western 
Empire  and  of  the  Republic.  Many,  also,  of  the  leading 
principles  of  Roman  law  contained  in  the  Institutes  are 
unfamiliar  to  the  English  reader,  and  though  they  may  be 
learnt  by  a  perusal  of  the  work  itself,  the  reader,  to  whom 
the  subject  is  new,  may  be  glad  to  anticipate  the  study  of 
details  by  having  placed  before  him  a  general  sketch  of  the 
part  of  law  on  which  he  is  about  to  enter.  It  is  proposed, 
therefore,  in  this  Introduction,  to  give  first  an  outline  of  the 
history  of  Roman  law,  and  then  an  outline  of  Roman  private 
law.  Each,  however,  will  only  be  given  with  the  very 
moderate  degree  of  fulness  proper  to  a  sketch  intended  to  be 
merely  a  preliminary  to  the  study  of  the  Institutes. 
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HISTORY  OF  ROMAN   LAW. 

2.  However  obscure  may  be  the  liistory  of  early  Bome^  we 
cannot  doubt  that  Roman  citizens  were^  from  a 
History  of  yery  early  period,  composed  of  two  distinct 
The  Fopuiut,  bodied,  the  populus  and  the  plebs,  of  which  the 
first  alone  originally  possessed  all  political 
power,  and  the  members  of  which  were  bound  together  by 
peculiar  religious  ties.  Nor  can  we  have  any  reasonable  doubt 
about  the  general  features  of  the  constitution  of  the  populits. 
Whatever  may  have  been  their  origin,  it  consisted  of  three 
tribes.  The  tribe  was  divided  into  ten  eurice,  and  each  curia 
into  ten  decurice ;  another  name  for  a  decuria  was  a  gens, 
and  it  included  a  great  number  of  distinct  families,  united  by 
having  common  sacred  rites,  and  bearing  a  common  name. 
It  was  not  necessary  that  there  should  be  any  tie  of  blood  be- 
tween these  different  families,  in  order  that  they  should  form 
part  of  the  same  gens;  but  a  pure  unspotted  pedigree,  ancient 
enough  to  have  no  known  beginning,  was  claimed  by  every 
member  of  a  gensj^  and  there  was  a  theoretical  equality 
among  all  the  members  of  the  whole  tribe.  The  heads  of  the 
different  families  in  these  hundred  gentes  met  together  in  a 
great  council,  called  the  council  of  the  curies  {conUtia  curir- 
ata).  A  smaller  body  of  one  hundred,  answering  in  number 
to  the  gentes,  and  called  the  senate,  was  charged  with  the 
office  of  initiating  the  more  important  questions  submitted 
to  the  great  council ;  and  a  king,  nominated  by  the  senate, 
but  chosen  by  the  curies,  presided  over  the  whole  body,  and 
was  charged  with  the  functions  of  executive  government. 

*  GetUiles  sunt,  qui  inter  se  eodem  nomine  sunt;  non  est  satis:  qui 
ab  ingenuis  oriundi  sunt;  ne  id  quidem  satis  est:  quorum  majorum 
nemo  servitutem  servivit :  abesf  etiam  nunc  qui  capite  non  sunt  demi- 
nuti. — CiCX£0,  Topic.  6. 
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8.  The  populus  was  also  bound  together  by  strong  reli- 
gions  ties.  What  was  most  peculiar  in  the  reli- 
gion of  Rome  was  its  intimate  connection  with  ^j^^ 
the  civil  polity.  The  heads  of  religion  were  not 
a  priestly  caste^  but  were  citizens^  in  all  other  respects  like 
their  fellows^  except  that  they  were  invested  with  peculiar 
sacred  offices.  The  king  was  at  the  head  of  the  religious  body ; 
and  beneath  him  were  augurs  and  other  functionaries  of  the 
ceremonies  of  religion.  The  whole  body  of  the  populus  had  a 
place  in  the  religious  system  of  the  State.  The  mere  fact  of 
birth  in  one  of  the  familice  forming  part  of  a  gens  gave  ad- 
mittance to  a  sacred  circle  which  was  closed  to  all  besides. 
Those  in  this  circle  were  surrounded  by  religious  ceremonies 
from  their  cradle  to  their  grave.  Every  important  act  of  their 
life  was  sanctioned  by  solemn  rites.  £very  division  and  sub- 
division of  the  State  to  which  they  belonged  had  its  own  pe- 
culiar sacred  ceremonies.  The  individual,  the  family,  the  gejis, 
were  all  under  the  guardianship  of  their  respective  tutelary 
deities.  Every  locality  with  which  they  were  &miliar  was 
sacred  to  some  patron  god.  The  calendar  was  marked  out 
by  the  services  of  religion :  the  pleasure  of  the  gods  arranged 
the  times  of  business  and  leisure,  and  a  constantly-superin- 
tending Providence  watched  over  the  counsels  of  the  State, 
and  showed,  by  sig^s  which  the  wise  could  understand,  ap- 
proval or  displeasure  at  all  that  was  undertaken. 

4.  By  the  side  of  this  associated  body  there  was  another 
element  of  the  State,  occupying  a  position  very 
different  from  that  which  was  occupied  by  this  pri- 
vileged community.  Thephhs  was  probably  formed  by  the  in- 
habitants of  conquered  towns  being  brought  to  Rome;  perhaps 
also  by  the  influx  of  voluntary  settlers.  These  new-comers,  or, 
if  we  are  to  suppose  that  the  plebs  was  coeval  with  the  popultuf, 
these  strangers,  remained  without  the  political  circle  which 
included  the  populus.  They  belonged  to  no  gens,^  had  no  place 

*  The  position  of  the  plebeian  families  included  in  the  Rentes  was  so 
exceptional,  and  is  so  obscure,  that  we  need  not  qualify  the  general 
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in  the  comitia,  no  share  in  the  legislative  or  executive  govern- 
ment ;  as  little  had  they  any  share  in  the  jiM  sdcrvm.  They 
were  as  much  excluded  from  the  pale  of  the  peculiar  divine 
law  as  from  that  of  the  peculiar  public  law  of  the  ruling  body. 
Even  the  Servian  constitution,  and  the  formation  of  the  thirty 
tribes,  laid  the  foundation  of  future  change,  rather  than  altered 
in  early  times  the  basis  on  which  existing  institutions  were 
founded.  The  centuries  opened  to  the  plebs  a  door  to  political 
power  by  making  the  two  orders  meet  on  the  conunon  ground 
of  a  graduated  scale  of  property ;  and  the  constitution  of  the 
thirty  tribes  marked  off  the  inhabitants  of  the  town  and 
country  into  small  local  divisions,  in  the  comitia  of  which  the 
plebs  had  of  course  the  preponderance.  But  though  the  eo- 
mitia  centuriata  took  away  ultimately  almost  all  political  power 
from  the  comitia  curiata,  and  the  comitia  tributa  formed  a 
rallying  point  for  a  plebeian  party,  still  the  old  relations  of  the 
different  members  of  the  body  politic  remained,  in  theory  at 
least,  long  unimpaired.  The  curies  alone  could  give  the  religi- 
ous sanction  which  was  indispensable  to  the  validity  of  the  re- 
solutions of  the  centuries,  and  the  plebs  was  as  much  as  ever 
excluded  from  admission  into  the  body  of  the  populvs^  fenced 
round  with  its  impassable  wall  of  religious  privileges. 

5.  There  could  be  very  little  direct  law-making  except  to 

meet  temporary  emergencies,  in  such  a  commu- 
Mriy^B^!*^    nity  as  early  Rome.    What  laws  were  made,  were 

first  proposed,  arranged,  and  determined  on  by 
the  senate,  under  the  guidance  of  its  chief  magistrate,  the 
king,  and  th^n  submitted  to  the  highest  source  of  power,  the 
comitia  curiata.  After  the  institution  of  the  centuries,  the  co- 
mitia centuriata  gradually  succeeded  to  the  political  power  of 
the  curiata,  and  the  curies  only  met  to  give  a  formal  religious 
sanction  to  the  resolutions  of  the  centuries.  The  king  pub- 
lished regulations  on  matters  that  fell  exclusively  within  his 
province  as  pontifex  maximum,  and  a  collection  of  these  leges 
regies,  which  were  probably  nothing  more  than  by-laws  for  the 

statement  that  ihe  plebs  did  not  belong  to  a  genst  especially  if  the  ezpres- 
sion  in  the  text  is  considered  as  referring  to  the  early  times  of  Home. 
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conduct  of  religious  ceremonies^  was  made,  or  said  to  be  made, 
by  Papirius,  who  lived  in  the  time  of  Tarquinins  Superbns.* 

6.  The  king  was  the  supreme  judge  in  all  causes.    But  if, 
in  a  criminal  trial,  the  accused  were  a  member 

of  the  popultu,  he  could  appeal  from  the  king  to 
the  comitia  curiaia.  If  the  accused  were  a  plebeian,  he  had 
no  tribunal  to  which  he  could  appeal,  until,  shortly  after  the 
expulsion  of  the  kings,  the  Valerian  laws  gave  an  appeal  to 
a  comitia  of  which  the  plebs  formed  a  part.  Civil  causes 
were  decided  by  the  king  in  his  quality  of  pontifex  maxirmjus, 
or  by  the  subordinate  pontifices  acting  under  him,  as  all  the 
private  law  of  the  populus  was  so  mixed  up  with  the  sacred 
law,  that  it  was  part  of  the  duty  of  a  pontifex  to  know  and 
guard  its  provisions.f 

7.  After  the  expulsion  of  the  kings,  the  struggle  between 
the  plehs  and  the  populus  became  imtdually  more 

J  .  xT     -J       XI.     i.1.       •    ^.J.     e  1  potion  of  the 

and  more  senoas.  JDesides  the  the  nght  of  appeal  pmh  after  the 
to  the  centuries  secured  by  the  lex  Valeria  in  Jj^*^*^*-^ 
every  case  when  a  citizen  was  condemned  to 
death,  the  secession  to  the  Aventine  in  260  a.u.c.  wrung 
from  the  patres  a  cancelment  of  existing  debts,  and  the 
creation  of  tribunes,  at  first  two  in  number,  and  afterwards 
ten,  to  defend  the  pl^bs.  These  champions  of  the  lower 
order  of  the  State  gave  great  additional  importance  and 
strength  to  the  comitia  tributa,  as  having  to  elect  magistrates, 
protected  themselves  by  a  sacred  character,  and  specially 
commissioned  to  maintain  the  interest  of  so  large  a  body  of 
their  fellow-citizens.  But  the  plebs  had  to  struggle  with  an 
evil  which  no  partial  remedies  could  meet.  There  was  no  body 
of  laws  to  which  they  could  appeal  in  case  they  were  wronged. 
The  whole  administration  of  the  laws  was  in  the  hands  of  the 
patricians,  and  there  was  no  appeal  from  the  decision  of  the 

*  There  is  no  reason  to  doubt  that  Papirius  was  areal  peraon  (Dionth. 
iii.  36.)  But  when  Fomponius  speaks  of  his  collection  as  the  jus  civile 
papirianum  (D.  i.  2.  2.  2),  he  probably  uses  the  term  not  with  reference 
to  the  real  work  of  Papirius,  but  to  a  work  composed  towards  the  end 
of  the  republic  by  Granius  Flaccus,  De  Jure  Papiriano  (D.  i.  16. 144). 

t  D.  i.  2.  2.  6. 
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magistrate  except  in  cases  where  life  was  at  stake^  or  unless 
the  injury^  inflicted  by  wilful  perversion  of  the  law^  was  great 
enough^  as  in  the  memorable  instance  of  Virginia^  to  rouse  the 
wronged  to  the  redress  of  physical  force.  Many  of  the  rights 
which  theoretically  belonged  to  the  plebeians  as  having  the 
same  private  law  with  the  populus,  were  practically  denied 
them.  At  last^  a  auccessfiil  revolution  enabled  the  plebs  to 
insist  on  a  changed  form  of  political  government^  which  might 
open  the  door  of  power  and  office  to  the  members  of  their 
own  body,  and  supply  a  machinery  for  the  preparation  of  a 
fixed  and  permanent  body  of  law.  The  Decemvirate,  super- 
seding and  incorporating  into  itself  every  other  magistracy, 
and  composed  of  an  equal  number  of  patricians  and  plebeians, 
was  formed  for  the  purpose  of  collecting  and  embodying  in 
the  shape  of  written  law  all  those  portions  of  the  customary 
law  which  it  was  most  essential  for  the  due  administration 
of  justice  to  place  on  an  indisputable  footing,  and  publish 
for  the  benefit  of  the  whole  body  of  citizens. 

8.  The  lavish  praises  bestow^ed  on  the  laws  of  the  Twelve 
Tables  by  the  later  writers  of  Rome,  and  the 
Tabiet!^^  *"  story  of  the  deputation  sent  to  learn  the  laws  of 
Greece,  would  give  us  an  idea  of  a  very  different 
body  of  laws  fix)m  that  which  these  Tables  actually  presented. 
We  should  expect  to  find  a  systematic  exposition  of  Roman 
public  and  private  law  as  it  existed  in  the  times  previous  to  the 
Grallic  invasion ;  and  to  find,  also,  that  the  whole  body  of  law 
was  at  least  coloured  by  ,tlie  infusion  of  a  foreign  element.  We 
should  naturally  think  that  there  was  something  new  and  ori- 
ginal in  a  legislation  which  Cicero  considers  as  almost  the  per- 
fection of  human  wisdom.*  The  fragments  of  the  Twelve  Tables 
which  remain  to  us  show  how  erroneous  are  these  conceptions 
of  their  contents.  There  is  nothing  whatsoever  which  we  can 
decidedly  pronounce  to  be  borrowed  from  a  foreign  origin,  ex- 
cept some  provisions  respecting  the  law  of  funerals,  taken  from 
the  laws  of  Solon.  These  Tables  contained,  for  the  most  part, 
short  enunciations  of  those  points  of  law  which  the  conduct  of 


*  See  especially  De  Ch*at.  i.  43, 44. 
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the  affidrs  of  daily  life  required  to  be  settled  and  publicly  an- 
nounced. The  law  had  existed  before^  but  in  a  floating^  vague, 
traditionary  shape,  only  some  very  few  laws  having  been  en- 
graved on  tablets  and  publicly  displayed.  The  Twelve  Tables 
left  to  the  decision  of  the  magistrates,  and  the  interpretation  of 
those  skilled  in  law,  the  application  and  exposition  of  these 
principles ;  they  also  left  many  parts  of  the  customary  law 
wholly  untouched  on.  But  what  the  exigencies  of  the  time  re- 
quired deciding,  they  decided,  and  they  laid  a  firm  founda- 
tion on  which  the  structure  of  private  law  would  rest  for  the 
future.  It  is  not  difficult  to  understand  how  this  was  esteemed 
so  great  a  gain  to  the  large  body  of  the  citizens,  that  these 
laws  were  spoken  of  by  the  ancients  as  the  creations  of  a  new 
legislation. 

9.  The  Decemvirate  was  nominally  intended  to  be  a  means 
of  removing,  as  far  as  was  then  thought  possible, 
the  political  distinction  between  the  orders,  mentofpai- 
How  little  the  object  was  really  accomplished  is  Ijj^/x!^^'^ 
notorious.  Although  half  the  decemvirs  were 
plebeians,  the  suppression  of  the  meetings  of  the  comitia 
trihuta,  and  the  loss  of  tribunes,  was  poorly  compensated  by 
the  presence  of  magistrates  who  acted  in  conjunction  with 
patricians,  and  readily  yielded  deference  to  their  colleagues. 
Besides,  the  Two  Tables  added  in  the  year  of  the  second  De- 
cemvirate contained  provisions  which  later  writers  considered 
manifestly  unjust  ;*  and  we  know  that,  among  other  things, 
they  expressly  refused  the  connubium  to  the  plebs.  The 
Twelve  Tables,  as  fixing  and  proclaiming  the  law,  were  un- 
doubtedly a  source  of  great  strength  to  the  plebeians,  and 
enabled  them  to  maintain  a  much  more  secure  position  in  their 
future  struggles ;  but  the  Decemvirate,  regarded  as  a  crisis  in 
their  political  history,  was  certainly  unfavourable  to  them. 
Nothing  shows  more  completely  that  this  was  so  than  the 
progress  they  made  immediately  after  the  downfall  of  Appius 
Claudius  and  his  colleagues.  The  laws  of  Horatius  and 
Valerius  not  only  forbad  the  constitution  of  any  magistracy 

•  Cic.DeBep.n.S7. 
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from  which  there  should  be  no  appeal,  but  provided  that  the 
ordinances  of  the  cormHa  tributa  should,  if  sanctioned  by 
tbe  senate  and  the  curies,  be  binding  on  all  Roman  citizens ; 
and  in  309,  only  four  years  after  the  abolition  of  the  Decem- 
virate,  the  Canuleian  law  gave  the  connuhium  to  the  plehs, 
and  the  marriage  of  a  patrician  with  a  plebeian  was  no  longer 
forbidden  by  law.  This  change  was  important,  not  only  as 
removing  a  distinction  mortifying  to  many  individuals  and 
embarrassing  many  of  the  relations  of  private  Ufe,  but  as 
breaking  through  one  of  the  barriers  which  the  jus  sacrum 
had  hitherto  interposed  in  the  way  of  the  plebs.*  The  ob- 
stacle of  a  religious  disqualification  was  the  reason  generally 
assigned  by  the  popultts  for  the  exclusion  of  plebeians  from 
public  offices  ;t  a-^d  it  was  a  great  step  towards  political 
equality  that  the  objection  urged  to  marriages  between  the  two 
orders— that  it  would  disturb  the  sctcra  of  the  gentes — should 
be  overcome.  The  advance  of  the  phbs  to  political  equality 
was,  however,  very  slow ;  and  it  was  not  until  a  century  and  a 
half  had  elapsed  from  the  passing  of  the  Canuleian  law  that 
the  two  orders  were  placed  on  an  equal  footing.  We  may  take 
the  year  467  A.u.c,  the  date  of  the  lex  Hortensia,  as  the 
period  when  we  can  first  pronounce  that  the  distinction  of 
the  two  orders  was  really  done  away.  When  that  law  had 
been  passed,  the  plebeian  had  a  full  share  in  tixejus  puilicwm 
and  the  j'tw  sacrum.  The  ordinances  of  the  comitia  tributa 
required  no  confirmation  of  the  curies,  no  sanction  of  the 
Senate;  they  were  binding  on  the  whole  Roman  people  directly 
they  were  pasded.  The  equality  between  the  two  orders  was  so 
complete  that  the  plebeian  could  become  consul,  censor,  praB- 
tor,  curule  ssdile ;  he  could  enter  the  senate,  he  could  adminis- 
ter justice  j  he  was  excluded  from  none  of  the  privileges  of  the 
jv^  sacrum ;  he  could  become  pontifex  and  augur ;  and  though 
he  could  not  of  course  take  part  in  any  of  the  sacra  belonging 
to  particular  gentes,  go  through  certain  religious  ceremonies, 

*  Ideoque  decemviros  connubium  diremisse,  tie  incertd  prole  atuptda 
turbarentur, — Liv.  iv.  6. 

t  Iwterroganti  tribufio,  cur  plebeium  consulem  fieri  non  oporterei  1  re' 
epondity  quod  nemo  plebeiue  augpieia  habereL — Lvr.  iv.  6. 
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or  be  engaged  in  the  service  of  particular  gods^  these  excep- 
tions did  not  lower  his  political  position.  As  far  as  the  history 
of  law  is  concerned^  we  may  henceforward  lose  sight  of  the 
distinction  between  plebeian  and  patrician. 

10.  From  the  writings  of  the  latter  jurists,  and  especially 
from  those  of  Gkius  and  Cicero,  and  from  the 
fragments  of  the  Twelve  Tables  that  have  come  J^^^* 
down  to  us,  we  can  collect  the  essential  features  of  the 
private  law  of  Home  in  its  earliest  period,  before  a  gene- 
ral advance  in  civilization  had  modified  it.  This  early  law, 
which  rested  on  custom  as  its  foundation,  and  the  elements  of 
which,  except  so  far  as  appeared  in  the  laws  of  the  Twelve 
Tables,  were  only  known  by  tradition,  was  called  in  subse- 
quent times  thejtis  civile,  the  peculiar  law  of  the  Roman  State. 
The  history  of  Roman  law  is  the  history  of  the  changes  intro- 
duced into  this  law,  of  the  additions  made  to  it,  and  of  the 
method  adopted  in  the  process.  The  notion  of  a  body  of  cus- 
tomary law,  mainly  unwritten,  which  was  not  abrogated,  but 
was  evaded  or  amplified  by  persons  acting  under  the  ideas  of 
later  times,  is  the  notion  which,  above  all  others,  must  be 
embraced  clearly  by  any  one  who  wishes  to  understand 
Boman  law.  The  jus  civih  must  always  be  taken  as  the 
standing  point,  and  in  tracing  the  history  of  the  later  law,  we 
have  always  to  trace  how,  while  the  jvs  civile  still  remained 
in  force,  the  law  was  made  to  suit  the  requirements  of  dif- 
ferent periods  by  evading  or  adding  to  the  jiM  civile.  It  was 
only  in  the  later  days  of  the  Empire  that  the  jus  civile  began 
to  be  swept  away.  When  we  come  to  speak  of  the  contents 
of  Boman  private  law,  we  shall  have  occasion  to  notice  what 
were  the  leading  features  of  the  jiis  dvih.  We  need  not  at 
present  do  more  than  say  that,  when  a  student  of  Boman 
law  has  made  himself  acquainted  with  the  elementary  doc- 
trines, he  will  fiind  that  the  chief  of  these  peculiar  principles, 
dating  from  an  unknown  antiquity,  and  affecting  the  whole 
body  of  later  jurisprudence,  ai*e  those  which  determine  the 
position  of  a  father  of  a  family,  the  succession  to  his  estate, 
and  the  contracts  and  actions  relating  to  the  chief  possessions 
of  an  agricultural  proprietor. 
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1 1 .  The  conquest  of  Italy  and  the  gradual  spread  of  Roman 
conquest  materially  altered  the  character  of  the 
]^*T^  legal  system.  A  branch  of  law  almost  entirely  new 
sprang  up,  which  determined  the  different  rela- 
tions in  which  the  conquered  cities  and  nations  were  to  stand 
with  reference  to  Some  itself.  As  a  general  rule^  and  as  com- 
pared with  other  nations  of  antiquity,  Rome  governed  those 
whom  she  had  vanquished  with  wisdom  and  moderation.  Par- 
ticular governors,  indeed,  abused  their  power;  but  the  policy 
of  the  State  was  not  a  severe  one,  and  Rome  connected 
itself  with  her  subject  allies  by  conceding  them  privileges 
proportionate  to  their  importance,  or  their  services.  The  jvs 
Latinum  and  the  jtis  Italicum  are  terms  familiar  to  all  readers 
of  Roman  history ;  the  first  expressed  that,  with  various  de- 
grees of  completeness,  the  rights  of  Ron[ian  citizenship  were 
accorded  to  the  inhabitants  of  different  towns,  some  having 
the  commerdum  only,  some  also  the  connubium.  Towards  the 
end  of  the  republic,  after  the  Social  War  (a.u.c.  663),  the  dis- 
tinction of  the  Latinitaa,  as  a  partial  right  of  citizenship  at- 
tached to  the  inhabitants  of  particular  places,  disappeared 
among  the  people  of  Italy.  The  lex  Junia  (a.u.c.  664)  and 
the  lex  Plautia  (a.u.c.  663)  gave  the  full  rights  of  citizenship 
to  almost  the  whole  of  Italy,  and  the  Italians  were  distributed 
among  the  thirty -five  tribes.  The  jus  Italicum  expressed  a 
certain  amount  of  municipal  independence  and  exemption 
from  taxation,  attached  to  the  different  places  on  which  the 
right  was  bestowed.  The  citizens  of  some  particular  places 
in  the  provinces  possessed  the  jtts  Latinum,  and  the  jvs 
Italicum  was  attached  to  certain  privileged  cities;  but  the  pro- 
vinces generally  had  no  participation  in  either  right.  They 
were  subject  to  a  proconsul  or  proprsdtor,  paid  taxes  to  the 
treasury  of  Rome,  and  had  as  much  of  the  law  of  Rome  imposed 
upon  them,  and  were  made  to  conform  as  nearly  to  Roman 
political  notions,  as  their  conquerors  considered  expedient.* 

•  See  Wabnkoskio,  Mist,  du  droit  romain  externe^  p.  70.  Saviony, 
Getckickte  Bom.  Bechts,  vol.  i.  ch.  2. 
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12.  But  the  contact  of  Rome  with  foreign  nations  produced 
a  much  more  remarkable  effect  on  Boman  law  than  the  intro- 
duction of  a  new  branch  of  law  regulating  the  position  of 
subject  nations.  It  wrought,  or  at  least  contributed  q^^  ,•„ 
largely  to  work,  a  revolution  in  the  legal  notions  Soman  law 
of  the  Roman  people.  It  forced  them  to  compare  *»»<^  *^ 
other  systems  with  their  own.  In  the  language  of  ^  *^** 
the  jurists,  it  brought  the  jvs  gentium,  that  is,  the  law  ascer- 
tained to  obtain  generally  in  other  nations,  side  by  side  with 
the^ii^  civile,  the  old  law  of  Rome.  The  prcetar  peregrirms, 
who  was  appointed  to  adjudge  suits  in  which  persons  who  were 
not  citizens  were  parties,  could  not  bind  strangers  within  the 
narrow  and  technical  limits  in  which  Romans  were  accustomed 
to  move.  Many  of  the  most  important  parts  of  Roman  law 
were  such  that  their  provisions  could  not  be  extended  to  any 
but  citizens.  No  one,  for  instance,  except  a  citizen,  could  have 
the  peculiar  ownership  termed  dominium  ex  jure  Quiritium. 
But  when  justice  and  reason  pronounced  a  stranger  to  be  an 
owner,  it  was  impossible  for  a  prcetor  not  to  recognize  an 
ownership  different  from  that  which  a  citizen  would  claim ; 
and  what  magistrates  were  obliged  to  do  in  the  case  of 
strangers,  the  requirements  of  advancing  civiUzation  soon  in- 
duced them  to  do  in  the  case  of  citizens.  They  recognized  and 
gave  effect  to  principles  different  from  those  of  the  municipal 
law  of  Rome.  This  municipal  law  remained  in  force  wher- 
ever its  provisions  could  give  all  that  was  required  to  do  sub- 
stantial justice ;  but  when  they  could  not,  the  prsetor  appealed 
to  a  wider  law,  and  sought  in  the  principles  of  equity  a  remedy 
for  the  deficiencies  of  the  jus  dmle.  He  pronounced  decrees 
(edicta),  laying  down  the  law  as  he  conceived  it  ought  to  be, 
if  it  was  to  regulate  aright  the  case  before  him.  In  process  of 
time  it  became  the  custom  for  the  pra&tor  to  collect  into  one 
edictum  the  rules  on  which  he  intended  to  act  during  his 
tenure  of  office,  and  to  publish  them  on  a  tablet  (in  albo)  at 
the  commencement  of  his  official  year.  These  edicts,  put 
forward  at  the  beginning  of  the  year  of  office,  were  termed 
edida  perpetua.     How  much  the  prsetor  was  aided  in  the 
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formation  of  a  broader  and  more  comprehensive  system  of 
law  by  a  change  in  the  form  of  actions^  will  appear  when  we 
come  to  speak  of  the  system  of  civil  process.  By  degrees 
such  a  system  was  introdaced  and  fully  established^  and  the 
jus  honorariitniy  the  law  of  the  praetors  *  {qui  honares  gere- 
bant),  was  spoken  of  as  having  a  distinct  place  by  the  side, 
and  as  the  complement,  of  the^ti^  civile. 

13.  The  progress  of  law  was  also  much  facilitated  by  the 

growth  of  a  body  of  men  termed  juris  conmlti 
prudentea,       ^^  juris  prudentes,  men  who  studied  the  forms, 

and,  in  time,  the  principles  of  law,  and  expounded 
them  for  the  benefit  of  their  friends  and  dependents.  They 
were  generally  among  the  first  men  of  the  State,  and  the  em- 
ployment was  considered  one  of  the  most  dignified  that  could 
occupy  the  evening  of  a  life  of  public  service  and  magisterial 
honours.  In  the  earlier  times  of  the  republic  the  patricians 
alone  knew  the  days  on  which  it  was  or  was  not  lawful  to 
transact  legal  business,  and  the  forms  in  which  actions  were 
to  be  brought.  The  story  of  the  publishing  of  a  collection  of 
these  forms,  and  of  a  list  of  the  days  on  which  business  could 
be  transacted,  by  Caius  Flavins,  is  familiar  to  all  readers  of 
Livy.f  But  although  to  a  certain  extent  the  study  of  the  law 
became  open  to  all,  yet  it  does  not  seem  to  have  been  ever 
undertaken  except  by  men  of  eminence.  Such  men  used  to 
instruct  and  protect  the  persons  who  sought  their  advice,  ex- 
plain the  steps  necessary  for  the  successful  conduct  of  an  action, 
and  write  out  the  necessary  forms.  J  They  gave  answers  when 
asked  as  to  the  law  on  a  particular  point;  and  though  they  pro- 
fessed only  to  interpret  the  Twelve  Tables,  not  to  make  laws, 
their  notion  of  interpretation  was  so  wide  that  it  included 
whatever  could  be  brought  within  the  spirit  of  anything  which 
the  Twelve  Tables  enacted.    Such  answers  {responsa)  were  of 

*  The  term  also  included  the  edicts  of  the  ediles  who  issued  decrees 
in  matters  that  came  specially  within  their  province. 

+  Liv.  ix.  46. 

J  The  duty  of  a  jurisprudent  was  re9p<mdere,  eavere,  agere,  scribere. — 
Cic.  De  Orai.  i.  48. 
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course  of  no  legal  authority ;  but  as  the  sage  would  frequently 
accompany  his  client*  (as  the  questioner  was  called)  before 
the  magistrate^  and  announce  his  opinion^  it  had  frequently 
all  the  effect  upon  the  magistrate  which  a  positive  enactment 
would  have  had^  and  thus  the  responsa  prudejUwm  came  to 
be  enumerated  among  the  direct  sources  of  law.  The  names 
of  some  of  these  sages  have  been  handed  down  to  us.  Cato 
the  censor,  and  Sevems  Sulpicius,  the  cotemporary  of  Cicero, 
are  those  otherwise  best  known  to  us.f  In  the  latter  days 
of  the  republic  the  juris  prudentes  were  men  acquainted  with 
some  portion  at  least  of  Greek  philosophy,  men  of  learning 
and  general  cultivation ;  and  it  is  not  difficult  to  understand 
how  powerfully  their  authority,  acting  almost  directly  on 
judicial  decisions,  must  have  contributed  to  the  change  which 
the  law  underwent  towards  the  end  of  the  republic. 

14.  By  far  the  most  important  addition  to  the  system  of 
Roman  law  which  the  jurists  introduced  irom 
Grreek  philosophy,  was  the  conception  of  the  lex  ,^„^  ^ 
naturce.  We  learn  from  the  writings  of  Cicero 
whence  this  conception  came,  and  what  was  understood  by 
it.t  It  came  from  the  Stoics,  and  especially  from  Chrysippus. 
By  natura,  for  which  Cicero  sometimes  substitutes  rrmndus, 
was  meant  the  universe  of  things,  and  this  universe  the  Stoics 
declared  to  be  guided  by  reason.  But  as  reason  is  thus  a 
directive  power,  forbidding  and  enjoining,  it  is  called  law 
{lex  est  ratio  summa  insita  in  natura,  quce  jubet  ea  quce 
fadenda  sunt,  prohibetque  contra/ria).  But  nature  is  with 
the  Stoics  both  an  active  and  a  passive  principle,  and  there  is 
no  source  of  the  law  of  nature  beyond  nature  itself.  By  lex 
naturce,  therefore,  was  meant  primarily  the  determining  force 
of  the  universe,  a  force  inherent  in  the  universe  by  its  con- 
stitution {lex  est  naturce  vis).     But  man  has  reason,  and  as 

•  Clienli  promere  jura, — HoB.  SpU,  ii.  104. 

t  Gibbon,  viii.  31. 

X  The  most  important  passages  in  Cicero,  with  reference  to  the  lex 
natura,  are  De  Leg.  i.  6-12  ;  De  Nat.  Dear.  i.  14,  ii.  14,  31 ;  Be  Fin. 
\Y.  7.    The  expressions  used  in  the  text  are  from  De  Leg.  i.  6. 
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reason  cannot  be  twofold,  the  ratio  of  the  universe  must  be  the 
same  as  the  ratio  of  man,  and  the  lex  natures  will  be  the  law 
by  which  the  actions  of  man  are  to  be  goided,  as  well  as  the 
law  directing  the  universe.  Virtue,  or  moral  excellence,  may 
be  described  as  living  either  in  accordance  with  reason,  or 
with  the  law  of  the  imiverse.  These  notions  worked  them- 
selves into  Roman  law,  and  the  practical  shape  they  took  was 
that  morality,  so  far  as  it  could  come  within  the  scope  of 
judges,  was  regarded  as  enjoined  by  law.  The  jurists  did  not 
draw  any  sharp  line  between  law  and  morality.  As  the  lex 
naturcB  was  a  lex,  it  must  have  a  place  in  the  law  of  Rome. 
The  prsBtor  considered  himself  bound  to  arrange  his  decisions 
so  that  no  strong  moral  claims  should  be  disregarded.  He  had 
to  give  effect  to  the  lex  natures,  not  only  because  it  was  morally 
right  to  do  so,  but  also  because  the  lex  naturae  was  lex. 
When  a  rigid  adherence  to  the  doctrines  of  the  jus  civile 
threatened  to  do  a  moral  wrong,  and  produce  a  result  that  was 
not  equitable,  there  the  lex  naturae  was  supposed  to  operate, 
and  the  prsBtor,  in  accordance  with  its  dictates,  provided  a 
remedy  by  means  of  the  pHant  forms  of  the  praetorian  actions. 
Gradually  the  cases,  as  well  as  the  modes  in  which  he  would 
thus  interfere,  grew  more  and  more  certain  and  recognized, 
and  thus  a  body  of  equitable  principles  was  introduced  into 
Roman  law.  Thetwo  great  agents  in  modifying  and  extending 
the  old,  rigid,  narrow  system  of  the  jW  civile  were  thus  the  jus 
gentium  and  the  lex  naturce  ;  that  is,  generalizations  from  the 
legal  systems  of  other  nations,  and  moraUty  looked  on  accord- 
ing to  the  philosophy  of  the  Stoics  as  sanctioned  by  a  law. 
But  as,  on  the  one  hand,  the  generalizations  from  experience 
had  in  themselves  no  binding  force,  and  as,  on  the  other,  the 
best  index  to  ascertain  what  morality  commanded  was  to  ex- 
amine  the  contents  of  other  legal  systems,  the  jus  gentium 
and  the  lex  naturae  were  each  the  complement  of  the  other, 
and  were  often  looked  on  by  the  jurists  as  making  one  whole, 
to  which  the  term  jus  gentium  was  generally  applied.* 

•  See  AusTiM,  Province  qf  Juritprvdenee  determined.    Appendix, 
page  xii. 
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• 
15.  The  centuries  met  to  decide  questions  of  waar  and 
peace^  and  to  choose  the  higher  magistrates ;  but    Souretaof 
the  laws  which,  after  the  lex  Eortensia,  were    ^**^ion. 
passed  to  effect  any  real  change  in  the  body  of  Roman  law, 
were  almost  all  plebisdta*     The  comitia  tributa  were  recog- 
nized as  almost  the  exclusive  centre  of  legislative 
power;  but  in  the  later  times  of  the  republic  a  con- 
tinually-increasing importance  was  attached  to  the  ordinances 
of  the  senate.  Gains  says  that  it  had  been  questioned  whether 
the  senatuLS-consulta  had  the  force  of  law.*    Perhaps  they  had 
not  exactly  the  force  of  law  at  any  time  under  the  republic, 
excepting  when  they  related  to  matters  which  it  was  the  pecu- 
liar province  of  the  senate  to  regulate ;  but  they  were  probably 
of  Uttle  less  weight  than  enactments  recognized  as  constitu- 
tionally binding.    The  senate  successfully  main- 
tained  a  claimf  to  exercise  a  dispensing  power,  and 
to  release  individuals  from  obedience  to  particular  laws.     It 
was  generally  able  to  reject  a  law,  either  wholly  or  partly, 
by  calling  in  the  aid  of  religious  scruples ;  and  if  it  added  a 
clause  to  a  law,  the  new  portion  of  the  law  was  as  binding  as 
the  old.]:     In  the  shape  of  directions  to  particular  magis- 
trates, it  issued  injunctions,  of  which  the  force  was  felt  by 
all  those  who  were  subject  to  the  magistrate's  power,  and  it 
made,  we  have  reason  to  think,  independent  enactments  in 
matters  belonging  to  religion,  police,  and  civil  administration, 
and  perhaps  even  in  matters  of  private  law.§     The  senate 
comprised  the  richest  and  most  influential  men  in  the  State ; 
the  disruption  of  society  attending  the  civil  wars  strengthened 
their  influence ;  and  the  Romans  of  the  days  of  Cicero  were 
quite  prepared  for  the  place  which  the  senate  held,  as  a  le- 
gislative body,  under  the  early  CaBsars. 

16.  The  first  emperors  were  only  the  chief  magistrates  of 
the  republic.    Augustus  and  his  immediate  suc- 
cessors united  in  their  own  persons  all  the  highest 

*  Cicero  mentions  them  among  the  sources  of  law. — Topic  5. 
t  AscoK.  Argum,  in  Cornel,  (Orell.  p.  57). 
X  AscoK.  Argum.  in  Cornel.  (Orell.  p.  67). 
§  PucHTA,  Insiit,  I  298. 
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offices  of  the  State.  The  imperium,  or  supreme  command, 
was  conferred  on  them  b  j  the  lex  regia  passed  as  a  matter  of 
form  at  the  beginning  of  their  reign,  and  by  which  the  later 
joriats  supposed  that  the  people  deyolved  on  the  emperor  all 
their  own  right  to  govern  and  to  legislate.*  The  assumption 
of  despotism  was  veiled  under  an  adherence  to  republican 
forms ;  and,  at  any  rate  during  the  first  century  of  our  era, 
the  emperor  always  affected  to  consider  himself  as  nothing 
more  than  the  princeps  reipuhlicoB,  Although  we  have  in- 
stances, even  in  the  time  of  Augustus,  of  edicts  intended  to  be 
binding  by  the  mere  authority  of  the  emperor,  yet  the  people 
at  first,  and  the  senate  afterwards,  was  recognized  as  the  pri- 
mary source  of  law.  By  degrees  the  emperor  usurped  the  sole 
legislative  authority,  either  dictating  to  the  senate  what  it  was 
to  enact,  or  in  later  times,  enacting  it  himself.  The  will  of 
the  prince  came  to  have  the  force  of  law.f  Sometimes  this 
will  decided  what  the  law  should  be  by  the  publication  of 
edicta  pronounced  by  the  emperor  in  his  magisterial  capacity, 
or  mandata,  orders  directed  to  particular  officers ;  sometimes 
by  decreta,  or  judicial  sentences  given  by  the  emperor,  which 
served  as  precedents;  at  other  times  by  rescripta,  that  is, 
answers  given  by  the  emperor  to  magistrates  who  requested 
his  assistance  in  the  decision  of  doubtful  points. 

17.  The  people  did  not  cease  to  make  laws  for  a  consider- 
able time  after  the  commencement  of  the  empire.  { 
These  laws  were  of  course  really  the  creations  of 
the  emperor's  will.  Augustus,  for  instance,  procured  the  sanc- 
tion of  legislation  to  a  series  of  measures  which  made  a  consi- 
derable innovation  in  private  law.  These  measures  were  de* 
signed  to  repress  and  discourage  the  excesses  and  corruption 
of  a  demoralized  society.  The  leaf  Julia  et  Papia  Poppcea,  and 
others  of  a  similar  character,  attempted  to  restore  virtue  to 
private  life  by  a  system  of  rewards*  and  penalties,  attached  to 

•  D.  i.  4. 1. 

t  Inst  i.  2.  6.  quod  principi  placuit,  legU  hahet  vigorem, 

X  Gaius  mentions  a  lex  Claudia. — Gaius,  i.  157. 
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the  fulfilment  or  neglect  of  family  duties.  They  failed  in 
their  object,  but  the  portion  of  law  to  which  they  belonged 
was  considerably  modified  by  their  provisions. 

18.  After  the  middle  of  the  first  century  of  our  era,  all 
legislative  enactments  of  which  we  know  are 
senatus-consuUa,  The  election  of  magistrates  was 
transferred  to  the  senate  from  the  camitia,*  and  the  senate 
was  intrusted  with  the  cognizance  of  offences  against  the 
emperor  and  the  State,  and  the  decision  of  appeals  from  in- 
ferior tribunals.t  The  later  jurists  said  that  the  senate  was 
made  to  represent  the  whole  people,  because  the  number  of 
the  citizens  became  too  great  to  permit  of  their  acting  as  a 
political  body  4  However  historically  false  this  may  be,  it  yet 
is  so  far  true  that  the  senate  was,  in  the  earlier  times  of  the 
empire,  a  body  distinct  from,  and,  in  a  certain  very  limited 
degree,  opposed  to,  the  emperor.  We  have  some  few  me- 
morable instances  in  Tacitus  of  senators  who  dared  to  speak 
what  they  thonght,§andwho  showed  that  the  senate  was,  in 
more  than  name,  a  remnant  of  the  republic.  Gradually  the 
very  notion  of  independent  action  died  away,  and  the  senate 
met  merely  to  adopt  the  will  of  its  master. 

19.  The    edictum  perpeiuvm^  the  annual  edict  of  the 
pr»tor,  as  being  the  written  exposition  of  the 

jus  Jumorarium,  was  the  subject  of  many  of  the  '^J^^*'*^' 
treatises  of  the  Roman  jurists.  In  the  time  of 
Hadrian,  a  jurist  of  great  eminence,  Salvius  Julianus,  was 
appointed  by  the  emperor  to  draw  up  an  edict,  partly  from 
existing  edicts,  partly  according  to  his  own  opinion  of  what 
was  necessary,  which  should  serve  as  the  guide  and  rule  of 
all  succeeding  prsdtors.  The  edict  which  he  drew  up  and  to 
which  the  sanction  of  Hadrian  gave  the  force  of  law  was 
itself  termed  the  edictum  perpetuum,  the  word  perpetimm, 


•  Tacit.  Jnnal.  i.  15. 

t  SuBT.  Calisf,  2 ;  Nero,  17.    Tacft.  AnnaL  xiii.  44. 
i  Inst  i.  2.  5.    PoxpoNius  in  Dig.  1.  2.  9. 
§  Tacit.  SUL  iv.  8.    Puchta,  IjuL  i.  512. 
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instead  of  meanings  as  before^  that  the  edict  ran  on  from 
year  to  year^  being  used  to  express  that  the  edict  was  per- 
manent and  unchangeable.  The  different  magistrates^  who 
had  to  apply  the  edicts  would  thenceforward  use  their  own 
discretion  only  when  the  edict  drawn  up  by  Julianus  did  not 
serve  as  an  express  authority. 

20.  The  writings  of  the  jurists,  the  authority  attached  to 
.    .  their  decisions,  and  the  admirable  manner  in 

which  they  developed  and  arranged  the  law, 
formed  the  most  marked  feature  of  the  legal  history  of  this 
period.  Augustus  found  the  position  which  the  great  sages 
of  the  law  held  in  pubUc  opinion  too  important  a  one  to  be 
overlooked  in  his  scheme  of  government.  He  formally  gave 
to  their  decisions  the  weight  which  usage  had  in  many  in- 
stances given  them  already ;  and  it  was  enacted  that  their 
answers  should  be  solicited  and  announced  in  a  formal  manner, 
and  given  under  the  sanction  of  the  emperor.  Hadrian  de- 
cided that  they  should  have  the  force  of  law,  provided  the  re- 
spondents all  agreed  in  their  answers ;  but,  if  they  differed, 
the  judge  was  at  liberty  to  adhere  to  whichever  opinion  he 
preferred.*  Two  jurists  of  eminence,  Antistius  Labeo  and 
fiehooh  of  -A^teius  Capito,  represented  in  the  days  of  Augus- 
Labeoand  tus  two  Opposite  modes  of  regarding  law,  and 
«p»^o.  were  the  founders  of  schools  which  maintained  and 

handed  down  their  respective  opinions.  Labeo,  in  whom  a 
wider  culture  had  instilled  a  love  of  general  principles,  did  not 
hesitate  to  make  such  innovations  as  he  conceived  reason  and 
philosophy  to  require :  Capito  was  distinguished  by  the  fideUty 
with  which  he  adhered  to  the  law  as  he  had  himself  received 
it.f  A  succession  of  jurists  of  greater  or  less  renown  divided 
themselves  under  the  banners  of  these  rival  authorities.  But 
the  schools  of  which  Labeo  and  Capito  were  the  first  authors 


•  Gaius,  i.  7. 

t  Labeo  ingenii  qualUate  etfidueia  doctrtnm,  qui  et  in  caterig  sapieniia 
partibus  operam  dederat,  plurima  innovare  statuit.  Atetus  Capito,  in 
hit  qua  ci  tradita  erant,  perseverabat. — Dig.  i.  2. 2.  47. 
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did  not  derive  their  names  from  their  founders.  The  one 
school  was  termed  Proculians,  after  Proculus  a  distinguished 
follower  of  Labeo;  the  other  Sabinians  after  Sabinus^  a 
follower  of  Capito.  Grains^  who  informs  us  that  he  was  a 
Sabinian^  gives  the  diflFering  opinions  of  the  two  schools 
on  many  subtle  questions  of  law.  By  the  labours  of  this  suc- 
cession of  jurists,  the  law  was  moulded  and  prepared  until 
it  came  into  the  hands  of  the  five  great  luminaries  of 
Eoman  jurisprudence — Gains,  Papinian,  Paul,  Ulpian,  and 
Modestinus. 

21.  Gains,  or  Cains,  as  the  name  is  sometimes  written,  was 
probably  bom  in  the  time  of  Hadrian,  and  wrote  q  . 
under  the  Antonines.  Of  his  personal  history 
nothing  is  known.  He  himself  tells  us  that  he  was  an  adherent 
of  the  school  of  Sabinus.  Besides  other  works  which  he  is 
known  or  supposed  to  have  written,  he  composed  a  treatise  on 
the  edictum  provineiale  (the  edict  of  the  proconsul  in  the  pro- 
vinces) and  a  commentary  on  the  Twelve  Tables.  But  the 
work  by  which  he  is  best  known  to  us  is  his  Institutes.  The 
discovery  of  the  manuscript  of  this  work  by  Niebuhr  in  1816 
has  contributed  greatly  to  the  modem  knowledge  of  Roman 
law.  The  manuscript  had  been  written  over  with  the  letters  of 
St.  Jerome,  and  its  existence  was  almost  entirely  unknown 
until  Niebuhr  brought  it  to  light  while  examining  the  contents 
of  the  library  of  the  Chapter  at  Verona.  The  institutes  of 
Gains  formed  the  basis  of  those  of  Justinian,  who  has  followed 
the  order  in  which  Gains  treats  his  subject,  and  adopted  his 
exposition  of  law,  so  far  as  it  was  applicable  to  the  times  in 
which  the  Institutes  of  Justinian  were  composed.  The  work 
of  Grains,  therefore,  showing  us  what  was  common  to  the  two 
periods,  and  also,  where  the  law  had  changed,  enables  us  to 
imderstand  what  the  change  was,  and  what  the  law  had  really 
been  at  the  time  when  i^  system  was  most  perfect. 

22.  ^milianus  Papinianus  was  the  intimate  friend  of  the 
emperor  Septimius  Severus,  and  held  under  him     p^num 
the  oflBce  of  praetorian  pwefect,  which  had  now 
become  equivalent  to  that  of  supreme  judge.     He  probably 

c2 
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accompanied  Severus  into  Britain^  and  was  present  at  the  em- 
peror's death  at  York  in  a.d.  211.  Severus  commended  his 
two  sonSj  Geta  and  Caracalla^  to  his  care.  Caracalla  dis- 
missed Papinian  from  his  office ;  and,  after  his  murder  of 
Geta,  is  said  to  have  required  Papinian  to  compose  his  vindi- 
cation, Papinian  refused,  and  was  executed  by  the  orders  of 
Caracalla.  He  was  considered  the  first  and  greatest  of 
jurists,  and  every  epithet  which  succeeding  writers  could 
devise  to  express  wisdom,  learning,  and  eloquence  was  heaped 
on  him  in  profusion.  We  know,  from  the  Digest,  of  his 
Books  of  Questions,  Books  of  Answers,  and  Books  of  Defini- 
tions. The  fragments  of  his  works  which  we  possess  amply 
justify  his  eminent  reputation. 

23.  Paul,  Ulpian,  and  Modestinus  are  all  said  to  have  been 
Paw/         pupils  of  Papinian.    Julius  Paulus  was  a  member 

of  the  imperial  council  and  praetorian  prefect 
under  Alexander  Severus  (a.d.  222).  Besides  numerous 
fragments  in  the  Digest,  we  possess  his  Receptee  Sententice, 
which  was  long  the  chief  source  of  law  among  the  Visigoths 
in  Spain.  The  most  celebrated  of  his  works,  which  were 
very  numerous,*  was  that  Ad  Edictum  in  80  books. 

24.  Domitius  TTlpianus  derived  his  origin,  as  he  himself 
l^^^        tells  us,  from  Tyre  in  PhoBnicia.t    He  wrote 

several  works  during  the  reigns  of  Septimius 
Severus  and  Caracalla,  and  perished  (a.d.  228)  by  the  hands 
of  the  soldiers,  who  killed  him  in  the  presence  of  the  emperor, 
Alexander  Severus.  He  was  pradtorian  prssfect  at  the  time 
of  his  death,  but  the  exact  time  when  he  first  was  appointed 
to  the  office  is  unknown.  The  Digest  contains  a  greater 
number  of  extracts  from  his  writings  than  from  those  of  any 
jurist.  Besides  these  extracts,  we  also  possess  fragments  of 
his  composition  in  twenty-nine  titles,  known  by  the  name  of 
the  Fragmenta  Ulpiani. 

*  We  know  the  names  of  more  than  70,  embracing  an  extraordinary 
variety  of  subjeota. 
tD.1.1.1. 
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25.  Herennins  Modestinas  was  the  pupil  of  Ulpian  as 
well  as  of  Papinian.  He  was  a  member  of  the 
imperial  council  in  the  time  of  Alexander  Seyems, 
but  hardly  anything  is  known  of  his  history.  One  of  the 
best  known  of  his  writings  is  the  Excusationum  Libri,  We 
have  nothing  remaining  of  his  composition  except  the  ex- 
tracts from  his  works  given  in  the  Digests. 

26.  The  influence  of  Christianity  on  Roman  law  was  partly 
direct,  partly  indirect.  The  establishment  of  a 
hierarchical  rank,  the  power  granted  to  religious  chvManity. 
corporations  to  hold  property,  the  distinction  be- 
tween Christians  and  heretics,  affecting  the  civil  position  of 
the  latter,  the  creation  of  episcopal  courts,  and  many  other 
similar  innovations,  gave  rise  to  direct  specific  changes  in 
the  law.  But  its  influence  is  even  more  remarkable  in  the 
changes  which  were  suggested  by  its  spirit,  rather  than  intro- 
duced as  a  necessary  part  of  its  system.  To  the  community 
which  citizenship  had  bound  together  *  succeeded  another 
bound  by  the  ties  of  a  common  religion.  The  tendency  of 
the  change  was  to  remove  the  barriers  which  had  formed  a 
part  of  the  older  condition  of  society.  If  we  compare  the 
Institutes  of  Justinian  with  those  of  Grains,  we  find  changes 
in  the  law  of  marriage,  in  that  of  succession,  and  in  many 
other  branches  of  law,  in  which  it  is  not  difficult  to  recognize 
the  spirit  of  humanity  and  reverence  for  natural  ties,  which 
Christianity  had  inspired.  The  disposition  to  get  rid  of  many 
of  the  more  peculiar  features  of  the  old  Roman  law,  observ- 
able in  the  later  legislation,  was  partly  indeed  the  fruit  of 
secular  causes ;  but  it  was  also  in  a  great  measure  due  to  the 
alteration  of  thought  and  feeling  to  which  the  new  religion 
had  given  birth. 

27.  Before  we  pass  to  the  legislation  of  Justinian,  we  must 
bestow  a  cursory  notice  on  the  efforts  made  by   Theodoaiua  IL 

*  The  tie  of  citizenship  was  really  done  away  with  by  the  reckless- 
ness with  which  it  was  extended.  Caracalla  (a.b.  212)  made  all  persons 
citisens  who  were  subjects  of  the  empire. 
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Theodosias  11.  to  determine  and  arrange  the  law,  and  to 
promote  its  study.    With  a  view  to  keep  alive  and  increase 
the  knowledge  of  law,  he  founded  (in  a.d.  425)  a  school  of 
jurisprudence  at  Constantinople.     He  also  constituted  the 
works  of  the  five  great  writers.  Grains,  Papinian,  Ulpian,  Paul, 
and  Modestinus  into  a  source  of  law  of  the  highest  authority, 
enacting  by  a  constitution,  published  a.d.  426,  that  the  judge 
should  always  be  bound  by  the  opinion  expressed  by  the 
majority  of  these  writers;  if  those  among  them  who  ex- 
pressed an  opinion  on  the  point  were  equally  divided,  the 
opinion  of  Papinian  was  to  prevail:  if  he  was  silent,  the 
judge  could  use  his  own  discretion.     In  a.d.  438,  Theo- 
dosius  published  his  Code,  containing  a  collection  of  the 
constitutions  of  the  emperors  from  the  time  of  Constantine. 
It  was  made  on  the  model  of  two  earlier  collections  compiled 
by  the  jurists  Gregorianus  (a,d.  306)  and  Hermogenianus 
(a.d.  365). 
28.  The  Emperor  Justinian  was  of  Sclavonic  origin.     His 
,  ^.  .       native  name  was  Uprauda,  a  word  said  to  mean 
upright,  and  thus  to  have  found  an  equivalent  in 
the  Latin  Justinianus.   He  was  bom  at  Taurisium  in  Bulgaria, 
about  the  year  a.d.  482,  and  having  been  adopted  by  his  uncle, 
the  Emperor  Justin,  succeeded  him  as  sole  emperor  in  the 
year  a.d.  527.     He  died  in  a.d,  565,  after  an  eventful  reign  of 
thirty-eight  years.     Procopius,  the  secretary  of  his  general 
Belisarius,  has  left  us  a  secret  memoir  of  the  times,  which,  if 
we  may  rely  upon  his  accuracy,  would  make  us  believe  Jus- 
tinian to  have  been  a  weak,  avaricious,  rapacious  tyrant. 
His  court,  wholly  under  the  influence  of  his  wife  Theodora, 
a  degraded  woman,  whom  he  had  raised  from  the  theatre  to 
share  his  throne,  was  as  corrupt  as  was  customary  in  the  empire 
of  the  East.    Justinian  would  never  have  been  distinguished 
from  among  the  long  list  of  Eastern  emperors  had  it  not  been 
for  the  victories  of  his  generals  and  the  legislation  to  which 
he  gave  his  name.     The  successes  of  Belisarius  and  Narses 
have  shed  the  splendour  of  military  glory  over  his  reign.    But 
his  principal  claim  to  be  remembered  by  posterity  is  his  having 
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•directed  the  execution  of  an  undertakings  wldch  gave  to  Roman 
law  a  form  that  fitted  it  to  descend  to  the  modem  world. 

29.  In  the  year  a.d.  528^  Justinian  issued  instructions  for 
the  compilation  of  a  new  code^  which,  founded 

on  that  of  Theodosius,  and  on  the  earlier  codes 
on  which  that  code  was  based,*  should  embrace  the  imperial 
constitutions  down  to  the  date  of  its  promulgation.  The  task 
was  entrusted  to  a  body  of  ten  commissioners,  who  com- 
pleted their  labours  in  the  following  year,  and  in  the  month 
of  April,  A.D.  529,  the  emperor  gave  it  his  sanction,  and 
abolished  all  preceding  collections. 

30.  In  the  December  of  the  following  year,  Tribonian,  who 
had  been  one  of  the  commission  appointed  ^  m^jy- 
draw  up  the  code,  and  who  had  recommended  him- 
self to  the  emperor  by  the  energy  and  ability  he  had  shown, 
was  instructed,  in  conjunction  with  a  body  of  coadjutors  whom 
he  selected  to  the  number  of  sixteen,  to  make  a  selection  fix)m 
the  writings  of  the  elder  jurists,  which  should  comprehend  all 
that  was  most  valuable  in  them,  and  should  form  a  compen- 
dious exposition  of  the  law.     In  spite  of  the  foundation  of 
schools  of  jurisprudence,  of  which  those  of  Rome,  Constanti- 
nople, and  Berytus  were  the  most  famous,  the  knowledge  which 
the  lawyers  of  the  time  had  of  the  writings  of  the  old  jurists 
was  exceedingly  limited.     Justinian  wished  not  only  to  pro- 
mulgate a  body  of  law  which  should  not  be  too  bulky  and 
voluminous  for  general  use,  but  also  to  provide  a  work,  the 
study  of  which  should  form  a  necessary  part  of  legal  education. 
The  commissioners  performed  their  task  in  the  short  space 
of  three  years,  and  on  the  30th  of  December,  a.d.  533,  the 

*  Shortly  before  the  time  of  Justinian,  three  attempts  had  been  made 
to  draw  itp  a  body  of  law  for  the  use  of  the  western  barbarians  and 
their  Soman  subjects.  These  were — the  edict  of  Theodoric,  king  of  the 
Ostrogoths  (a.d.  500) ;  the  Lex  Bomana  Burgundiorum  (a.d.  500) ;  and 
the  Lex  Bomana  Vuigothorum  (a.d.  506).  These  names  are  so  well 
known  that  it  is  perhaps  hardly  proper  to  pass  them  over  altogether : 
but,  as  their  assistance  was  not  employed  in  the  construction  of  Jus- 
tinian's legislation,  a  detailed  account  of  them  is  unnecessary  here. 
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emperor  gave  to  the  result  of  their  laboars  the  force  of  law. 
The  compilation,  termed  Digesta,  or  Pandect»,  from  its 
comprehensiTe  character,  was  divided  into  fifty  books,  and 
was  arranged  on  the  model  of  the  perpetual  edict.  Ulpian's 
work  on  the  edict  had  been  a  text-book  in  the  schools  of 
jnrispmdence,  and  probably  it  was  this  that  determined  the 
commissioners  to  adopt  a  model,*  which  has  prevented  their 
work  having  anything  like  a  scientific  arrangement.  There 
are  thirty-nine  jurists  from  whose  writings  the  Digest  con- 
tains literal  extracts,  those  firom  Ulpian  and  Paul  constituting 
about  one-half  of  the  whcde  work. 

81.  The  Digest  was  too  vast  a  work,  and  also  required  for 

its  comprehension  too  great  a  previous  knowledge 
of  law  to  admit  of  its  being  made  the  opening 
of  a  course  of  legal  study.  Justinian,  therefore,  determined 
to  have  an  elementary  work  composed.  He  had  declared 
his  intention  in  the  constitution  of  Dec.  a.d.  580,  in  which 
he  directed  the  compilation  of  the  Digest ;  and  Tribonian, 
in  conjunction  with  Theophilus  and  Doro&eus,  respectively 
professors  in  the  schools  of  Constantinople  and  Berytus, 
were  appointed  to  draw  it  up.  This  elementary  work  is  the 
Institutes.  It  was  formed  on  the  basis  of  the  Institutes  of 
Gains,  alterations  being  made  to  bring  it  into  harmony  with 
the  Digest  and  Code. 

82.  There  were  still  some  points  which  had  been  debated 

by  the  old  jurists,  and  to  which  the  legislation  of 
^^Jf^^y  ■  Justinian  did  not  as  yet  furnish  any  answer.  To 
determine  these,  Justinian  published  a  book  of 
Fifty  Decisions ;  and  as  the  Code  of  the  year  a.d.  629  was  a 
very  imperfect  work,  it  was  determined  to  revise  that  Code, 
and  to  incorporate  the  Fifty  Decisions  in  the  re- 
Code.  vised  edition.    Tribonian  was  appointed  to  super- 

intend the  undertaking,  and  in  Nov.  a.d.  534  the 
new  code,  called  the  code  repetitce  proelectionis  received  the 
force  of  law.    This  is  the  code  we  now  have ;  the  former  code, 

*  Waskk(BVio,  HUL  du  droit  romain,  p.  182. 
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that  of  A.D.  529;  having  been  carefully  suppressed,  and  no 
trace  of  it  remaining.  The  Code,  which  is  divided  into  twelve 
books,  is  arranged  nearly  in  the  same  manner  as  the  Digest. 

33.  But  Justinian  could  not  endure  that  his  having  sys- 
tematized the  law  should  exclude  him  from  law- 
making. He  announced  in  the  Code*  that  any  ^ 
legislative  reforms  he  might  at  any  future  time  see  fit  to  make 
should  be  published  in  the  form  of  NoveUce  Constitutiones. 
Many  such  NovetUe  were  afterwards  published ;  the  first  in 
January,  a.d.  535,  the  last  in  November,  a.d.  564.  Altogether 
they  amount  to  165 ;  but  no  collection  of  them  seems  to  have 
been  made  in  the  lifetime  of  Justinian.  Few  of  them  bear 
a  later  date  than  a.I).  545,  the  year  of  Tribonian's  death. 

34.  The  Institutes  of  Justinian,  after  a  few  general  obser- 
vations on  the  nature,  the  divisions,  and  the  ^irrangement 
sources  of  law,  proceed  to  treat,  first  of  persons,  of  the  Inui- 
then  of  things,  then  of  successions  to  deceased 
persons,  then  of  obligations,  and  lastly  of  actions.  An  ar- 
rangement as  nearly  similar  as  possible  will  be  observed 
in  the  following  outline  of  Boman  private  law. 


ROMAN  PRIVATE  LAW. 

The  reader  of  Mr.  Austin's  Treatise  on  the  Province  of  Juris- 
prudence will  remember  that  he  proposes,  in  the  outline  given 
in  the  Appendix,  to  treat  the  subject  of  Law  by  examining, 
first,  the  science  of  General  Jurisprudence,  that  is  of  the  legal 
notions  and  principles  which  enter  into  every  system  of  law ; 
and  secondly,  the  science  of  Particular  Law,  that  is,  as  he 
explains  it,  ^  The  science  of  any  such  system  of  Positive  law 
as  now  actually  obtains,  or  once  actually  obtained  in  a  speci- 
fically determined  nation  /  and  he  carefully  distinguishes  be- 
tween the  sciences  of  general  and  particular  jurisprudence  and 

•  Const,  de  Emend,  Cod.  4. 
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the  science  or  sciences  which  would  tell  as^  not  what  law  is, 
but  what  law  ought  to  be. 

The  Roman  jurists  made  no  approach  to  a  division  of  the 
subject  so  accurate  and  so  exhaustive.  It  is  their  great  merit, 
the  real  source  of  their  value  to  modern  Europe,  that  they 
apprehended  and  elucidated  the  great  leading  principles  and 
notions  of  general  jurisprudence ;  but  they  did  not  clearly 
distinguish  between  general  jurisprudence  and  the  municipal 
law  of  Rome,  or  between  law  and  morality.  As  we  have  said 
before,  they  assumed,  on  the  authority  of  Greek  philosophy, 
that  there  was  a  lex  naturoe  binding  on  them  because  it  was 
a  lex,  and  they  endeavoured  to  work  up  the  dictates  of  this 
law  and  of  the  jus  gentium  together  with  the  provisions  of 
the  oldjtis  civile  into  a  whole.  The  institutes  of  Quius  open 
with  a  declaration  that  every  system  of  law  must  contain 
the  two  elements  of  general  and  municipal  law ;  but  in  the 
Institutes  of  Justinian  there  are  prefixed  two  definitions 
Bant'  f^^Q^  from,  the  writings  of  Ulpian;  and,  while 
jtutieeand  the  definitions  themselves  illustrate  the  inex- 
jurttprudetiee.  ^^^^^^  ^^j^  which   the  jurists  determined   the 

province  of  jurisprudence,  the  place  assigned  to  them  in 
this  compilation  shows  the  utter  want  of  anything  like 
philosophy  in  the  age  when  the  Institutes  were  written. 
The  first  definition  defines  the  moral  virtue  of  justice  by  re- 
ference to  a  legal  term  {jus),  which  it  leaves  unexplained  : 
the  second  pronounces  jurisprudence  to  be  the  '  science  of 
things  human  and  divine,^  a  phrase  which  has  no  meaning 
except  as  a  summary  of  the  philosophy  which  thought  that 
law  was  the  expression  of  a  reason  common  to  the  universe 
and  to  man.  We  can  only  treat  the  Roman  notions  of  law 
and  jurisprudence  historically,  and  ascertain  what  they  were 
and  whence  they  came :  we  cannot  make  them  fit  into  the 
more  accurate  shapes  assigned  to  these  general  terms  by  the 
modem  philosophy  of  law. 

35.  The  preceding  historical  sketch  will  have  sufficed  to  show 
Soureu  of  ^^^  Were  the  sources  of  Roman  law :  (1)  There 
iuw,  was  the  old  jus  civile,  which  mainly  depended  on 
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custom  as  its  basis.     (2)  There  were  the  judicial  decisions 
of  the  proetors,   and   the   opinion  of  the  juris  prvdentes, 
supplementing  the  jus  civile  from  the  dictates  of  the  lex 
natures  and  the  jus  gentium ;  and  (3)  There  were  positive 
enactments^  which  maybe  divided  into  leges,  plebiscita,  sena- 
tus-consulta,  and  announcements  of  the  will  of  the  emperor. 
86.  The  main  legal  term  with  which  we  have  to  start  in 
approaching   Roman  law   is  jiis.      The  word  is    ,^   . 
used  to  signify  both  the  sum  of  rights  and  their 
corresponding  duties  sanctioned  by  law^  and  also  any  single 
one  of  these  rights.    The  law  prescribes  different  relations  in 
which  the  members  of  a  State  are  to  stand  to  things  and  to 
each  other.     The  claim^  protected  by  legal  remedies^  which 
each  man  has  to  have  any  of  these  relations  ob-   j..  , 
served  in  his  own  case  is  a  right;    and  as  the 
right  must  be  conceived  to  ];>elong  to,  or  reside  in  a  person, 
we  speak  of  a  right  being  the  right  of  a  person,  e.g.  my  right 
to  have  that  book,  your  right  to  have  that  house  {jus  meum, 
jus  tuum) .    When  we  examine  the  different  rights  established 
by  law  in  a  State,  we  find  some  of  a  public  character,  affecting 
individuals  as  members  of  a  body  politic ;  others  of  a  private 
character,  affecting  individuals  directly.     It  is  only  of  the 
private  rights  established  by  Roman  law  that  we  now  propose 
to  speak ;  and  as  rights  are  either  rights  which  persons  have 
over  things^  or  rights  which  persons  have  against 
some   other   person   or   persons,  we  shall  treat,  thentiject. 
first,  of  the  mode  in  which  the  Roman  law  re- 
garded persons,  then  of  the  mode  in  which  it  regarded  things ; 
then  of  the  rights  it  gave  to  persons  over  things ;  then  of  the 
rights  it  gave  to  persons  against  persons ;  and,  lastly,  of  the 
method  by  which  the  State  enforced  private  rights  when  dis- 
puted or  disregarded,  that  is,  the  system  of  civil  process. 
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I.  PEEiSONS. 

87.  The  word  persona  kad^  in  the  usage  of  Roman  law^  a 
j^^^^,  ^^  different  meaning  from  that  which  we  ordinarily 
the  wordpw-  attach  to  the  word  person.  It  was  employed  to 
*"'^*  denote  any  being  capable  of  having,  and  being 
subject  to,  rights.  All  men  possessing  a  reasonable  will 
would  naturally  be  personce ;  but  not  all  those  who  were 
physically  speaking,  men,  were  personce.  Slaves,  for  in- 
stance, were  not  in  a  position  to  exercise  their  reason  and 
will,  and  the  law,  therefore,  refused  to  treat  them  as  personce. 
On  the  other  hand,  many  personae  had  no  physical  existence. 
The  law  clothed  certain  abstract  conceptions  with  an  ex« 
istence,  and  attached  to  them  tiie  capability  of  having  and 
being  subject  to  rights.  The  law,  for  instance,  spoke  of  the 
State  as  a  persona.  It  was  treated  as  being  capable  of 
having  rights,  and  of  being  subject  to  them.  These  rights 
really  belonged  to  the  men  who  composed  the  State,  and  they 
flowed  from  the  constitution  and  position  of  associated  indi- 
viduals. But,  in  the  theory  and  language  of  law,  the  rights 
of  the  whole  community  were  referred  to  the  State,  to  an 
abstract  conception  interposed  between  these  rights  and  the 
individual  members  of  the  society.  So,  a  corporation,  or  an 
ecclesiastical  institution,  was  a  persona^  quite  apart  from  the 
individual  personce  who*  formed  the  one  and  administered  the 
other.  Even  the  fiscus,  or  imperial  treasury,  as  being  the 
symbol  of  the  abstract  conception  of  the  emperor's  claims, 
was  spoken  of  as  a  persona. 

88.  The  technical  term  for  the  position  of  an  individual 
Statm       regarded  as  a  legal  person  was  statiui,  and  the 

constitutive  elements  of  his  status  were  liberty, 

citizenship,  and  membership  in  a  family.     First,  he  must  be 

Freedom     ^^^'     ^  slave  had  no  rights.     In  the  earlier  days 

of  Roman  law,  no  one  would  have  conceived  this 
to  be  unnatural.  But  philosophy,  and  the  study  of  morality, 
taught  the  latter  jurists  that  the  condition  of  a  slave  was  a 
violation  of  natural  law.     It  was  not,  however,  necessary  that 
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the  person  should  have  been  bom  free  {ingenuus) ;  for  the 
process  of  manumission  placed  the  slave  in  some  degree  on  a 
level  with  the  freedman  {libertimbs,  or  if  spoken  of  with 
reference  to  his  master^  libertus*).  It  depended  on  the 
mode  and  circumstance  of  his  manumission  whether  he  be* 
came  at  once  a  Boman  citizen ;  but  in  whatever  way  he  was 
enfranchised  he  still  owed  certain  duties  to  his  patron^  and 
in  certain  cases  his  patron  was  his  heir. 

39.  The  second  element  of  the  status  was  citissenship.  The 
Boman  notion  of  the  State  was  that  of  a  com- 
pact privileged  body  separated  off  from  the  rest  *  "^'  *^* 
of  the  world  by  the  exclusive  possession  of  certain  public  and 
private  rights.  In  the  early  times  of  Bome  the  civea,  or  mem- 
bers of  the  State^  were  divided  into  the  two  bodies  otpatres 
and  plebeians,  the  former  of  whom  had  a  public  and  sacred 
law  peculiar  to  themselves,  while  they  shared  with  the  latter 
the  system  of  private  law.  Beyond  the  State  all  were  hoates 
and  ba/rbcuri.  But  as  civilization  progressed,  the  number  of 
foreigners  who  resorted  to  Bome  for  trade,  or  were  otherwise 
brought  into  friendly  relations  with  citizens,  was  so  great  that 
they  were  looked  upon  as  a  distinct  class,  that  oi  peregrini. 
To  be  a  citizen  was  thenceforward  not  to  be  a  peregrinus,  the 
force  of  the  one  idea  being  brought  out  by  the  prominence  of 
its  opposite.  A  peregrirma  was  subject  only  to  the  jiia  gen* 
Uwm ;  citizens  alone  could  claim  the  privileges  of  the  jus 
Quiritium,  But  when  her  conquest  placed  Bome  in  new  and 
varying  relations  with  the  nations  of  Italy,  an  intermediate 
position  between  the  citizen  and  the  peregrinvs  was  accorded 
to  the  more  privileged  of  the  vanquished.  Some  of  the  rights 
of  the  citizen  were  given  to  them,  and  some  were  withheld. 
These  peculiar  rights  of  the  citizen  were  summed  up  in  the 
familiar  term  suffragium  et  honorea,  the  right  of  voting  and 
the  capacity  of  holding  magisterial  ofBces,  and  in  the  terms 
comiubium  and  commerdum,     Cormubivmi  is  a  term  which 

*  The  Latin  for  a  freedman  was  liberHnus:  but  liberiw  Titii  is  the 
Latin  for  the  freedman  of  Titioa. 
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explains  itself.  The  foundation  of  the  Roman  family  was  a 
marriage  according  to  the  jus  Quiritium,  and  not  to  have  the 
connuhium  was  to  be  incapable  of  entering  into  the  Roman 
family  system.  In  the  word  com/mercium  were  included  the 
power  of  holding  property  and  making  contracts  according 
to  the  Roman  law^  and  also  the  testamenti  /actio,  or  power 
to  make  a  will,  and  to  accept  properly  under  one.  By  the 
jus  Latinvmh  and  the  jus  Italicum  various  modifications  of 
the  diflTerent  rights  implied  in  the  civitas  were  granted.  The 
jus  Latinum  gave  private  rights  to  individuals,  the  jus 
Italicum  gave  public  rights  to  towns.  In  some  cases  the  jus 
Latinum  gave  the  connuhium  and  commercium;  in  some 
only  the  latter,  in  many  only  a  portion  of  the  latter;  the 
testamenti  factio,  the  power  of  making,  or  taking  under, 
a  testament  being  withheld.  The  jus  Italicum  gave  certain 
favoured  towns  a  municipal  constitution  more  or  less  con- 
nected with  the  supreme  power  of  Rome.  In  the  course 
of  time  other  shades  between  the  dvis  and  the  peregrin 
nus  were  introduced,  but  all  distinction  between  them  was 
gradually  swept  away,  by  the  increasing  recklessness  with 
which  the  rights  of  citizenship  were  bestowed.  Until  at  last 
Caracalla  made  all  the  free  subjects  of  the  empire  citizens ; 
and  thenceforward  the  class  of  peregrini,  properly  speaking, 
ceased  to  exist.  All  the  free  inhabitants  of  the  civilized 
world  were  cives,  and  beyond  were  nothing  but  harhari  and 
hostes. 

40.  The  Roman  family,  in  the  peculiar  shape  it  assumed 
under  the  jus  Quiritium,  was  modelled  on  a  civil 
"  '  rather  than  on  a  natural  basis.  The  tie  which 
bound  members  of  the  same  family  was  not  that  of  blood ;  it 
was  their  common  position  in  the  midst  of  an  artificial  system. 
For  the  formation  of  such  a  family,  a  legal  marriage  was  an 
indispensable  preliminaiy ;  but  it  was  only  a  preliminary, 
and  the  peculiar  character  of  the  family  did  not  in  any  way 
flow  from  the  tie.  The  head  of  the  family  was  all  in  all.  He 
did  not  so  much  represent  as  absorb  in  himself  the  subordinate 
members.     He  alone  was  sui  juris,  i.  e.  had  an  independent 
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will;  all  the  other  members  were  alieni  juris,  their  wills  were 
not  independent,  but  were  only  expressed  through*  their  chief. 
The  pateffamilias,  the  head  of  the  family,  was  said  to  have 
all  the  other  members  of  his  family  in  his  power ;  and  this 
power  {patria  potestas)  was  the  foundation  of  all  that  pecu- 
liarly characterized  the  Roman  family.      At  the  head  of  the 
family  stood  the  paterfamilias  alone.    Beneath  him  came  his 
children,  sons  and  daughters,  and  his  wife,  who,  in  order  to 
preserve  the  symmetry  of  the  system,  was  treated  by  law  as  a 
daughter.*     If  a  daughter  married,  she  left  this  family,  and 
passed  into  the  family  of  her  husband ;  but  if  a  son  married, 
all  his  children  were  as  much  in  the  power  o{  the  paterfamilias 
as  the  son  himself.      Thus  all  the  descendants  through  the 
male  line  were  in  the  power  of  the  same  person.     And  it  was 
this  that  constituted  the  link  of  family  relationship  between 
them,  not  the  natural  tie  of  blood.     When  the  paterfamilias 
died,  each  of  the  sons  became  in  his  turn  a  paterfamilias  ; 
he  was  now  sui  juris,  and  all  his  own  decendants  through  the 
male  line  were  in  his  power.     Each  of  the  daughters,  as  long 
as  she  remained  unmarried,  was  also  sui  juris;  butdirectly  she 
formed  a  legal  marriage,  and  thereby  entered  into  her  hus- 
band^s  family,  she  passed  into  the  power  of  another.    Hence 
it  was  said  that  a  woman  was  at  once  the  beginning  and  end 
of  her  family,  caput  et  finis  famiUoe  sv^,  for  directly  she 
attempted  to  continue  it,  she  passed  into  another  family. 

41.  Persons  who  were  under  the  power  of  another  could 
not  hold  or  acquire  any  property  of  their  own.     All  be- 
longed to  the  paterfamiilias ;    and  whatever  the    p  .  .      ^ 
son  acquired  was  acquired  for  the  father.      In  persons  in 
matters  of  public  law  the  filiusfamilias  laboured  ^  " 
under  no  incapacities ;  he  could  vote  or  hold  a  magistracy, 
but  in  all  the  relations  of  private  law  he  was  absolutely  in 
his  father's  power.     He  could  not  make  a  will,  for  he  had  no 


*  She  was  technically  said  to  be  in  the  manus  of  her  husband  ;  and 
perhaps  manus  is  the  old  word  signifying  the  power  ofihepatetfamilitu, 
hndpotestaa  is  only  an  expression  of  later  Latin. 
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property  to  dispose  of;  nor  bring  an  action^  for  nothing  was 
owing  to  liim.  But  in  all  public  relations^  whenever  this  in- 
capability of  possessing  property  was  not  in  question^  the 
filiiisfamilias  had  all  the  privileges  of  a  citizen ;  he  had^  for 
instance^  the  connubium,  and  could  contract  a  legal  marriage ; 
and  the  commerdwm,  and  could^  therefore^  be  a  witness  in 
sale  by  mancipation^  to  which  none  except  citizens  could  be 
witnesses.  The  indulgence  of  later  times  permitted  the 
filiusfa/milias  to  hold  certain  property  apart  from  the  pater^ 
familiaa^  an  indulgence  first  accorded  as  on  encouragement 
to  military  service.  But  even  over  a  portion  of  this  property 
the  head  of  the  family  possessed  certain  rights ;  and^  so  far 
as  it  went^  it  was  a  departure  firom  the  strict  theory  of  law. 
42.  The  distinction  between  the  legal  and  the  natural 
marriage  is  illustrated  by  its  being  possible  for  a 
netpa  ton,  j^^j^^j^j.  ^f  ^j^^  legal  family  to  quit  it  and  become 

an  entire  stranger  to  it^  and  for  an  entire  stranger  to  be  ad- 
mitted to  it^  and  be  as  completely  a  member  as  if  he  were  a 
son  of  the  paterfamilias.  The  mode  by  which  the  change  in 
either  case  was  accomplished  was  by  a  fictitious  sale.  Every 
Boman  citizen  could  sell  himself  to  another  by  the  peculiar 
form  of  sale  called  mancipatio ;  and  as  the  father  possessed 
over  the  son  the  rights  which  a  person  sui  juris  possessed 
over  himself^  he  sold  the  fiUiLsfamilias  to  a  nominal  pur- 
chaser^ who  was  supposed  to  buy  the  son.  It  was  declared  by 
the  law  of  the  Twelve  Tables  that  a  son  thrice  sold  by  his 
father  should  be  free  firom  his  power,  and  the  ceremony  was 
therefore  repeated  three  times,  and  the  son  was  then  emand- 
pattis,  or  sold  out  of  the  family.  When  a  stranger,  being 
himself  alieni  juris,  wished  or  was  compelled  to  enter  a 
family,  the  process  was  effected  by  adoption.  Here  again, 
then,  was  another  sale,  the  paterfamilias  of  the  family  he 
quitted  being  the  seller,  and  the  paterfamilias  of  that  he 
entered  being  the  purchaser.  If*  the  stranger  was  sui  juris, 
he  entered  his  new  family  by  arrogation,  which  m  ancient 
times  could  only  be  efiected  by  a  vote  in  the  comitia  curiata, 
it  being  considered  a  matter  of  pubHc  policy  to  keep  a  watch 
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over  such  a  proceedings  lest  the  last  of  his  gens  should  arro- 
gate himself,  and  its  sacra  be  lost.  Much  simpler  modes  for 
effecting  arrogation^  as  well  as  for  effecting  emancipation  and 
adoption^  were  employed  in  later  times. 

43.  A  person  might  be  sui  juris,  and  be  in  possession  of 
every  right,  and  yet  be  unable,  through  some 
imperfection,  to  exercise  the  rights  he  possessed,    ^fc^^^^ 
A  child,  for  instance,  was  not  only  not  able  to 
conduct  his  affairs  with  discretion,  but  he  was  unable  to  un- 
derstand,  perhaps  to  speak, the  forms  necessary  to  be  expressly 
pronounced  in  almost  every  legal  transaction.    A  tutor  was 
therefore  appointed,  who,  until  the  child  attained  the  age  of 
puberty,  supplied  this  defect  of  his  ward,  or,  as  he  was 
called,  his  pupil.     And  this  is  the  Boman  notion  of  a  tutor : 
he  was  a  person  who  supplied  something  that  was  wanting, 
who  filled  up  the  measure  of  his  pupil's  persona.     He  of 
course  took  care  of  the  person  and  property  of  the  child ; 
but  this  was  only  an  accessory  of  his  position ;  his  primary 
ofiBce  was  to  supply  by  his  (mctoritas  *  what  the  pupil  fell 
short  of.     So  too,  in  the  old  law,  women,  of  whatever  age, 
if  8ui  juris,  required  a  tutor,  not  to  control  them,  but 
because  women  could  not  go  through  legal  forms.     Further, 
a  person  might  be  sui  juris,  and  be  of  an  age  to  exercise 
his  rights,  and  yet  it  might  be  necessary  to  ensure  that  he 
did  not  hurt  himself  and  his  family  by  the  mode  in  which 
he  exercised  them.     In  such  cases  a  curator  was  appointed, 
whose  duty  it  was  to  look  after  his  property.     This  curator 
had  a  perfectly  different  office  from  a  tutor ;  in  technical  lan- 
guage, the  tutor  was  said  to  be  appointed  to  the  person,  the 
curator  to  the  property.     The  curator  was  only  appointed  as 
a  check  to  prevent  pecuniary  loss.  Curators  were,  for  instance, 
appointed  to  watch  over  the  interests  of  insane  persons,  of 
persons  notoriously  prodigal,  and  of  those  who  had  attained 

the  age  of  puberty,  but  were  under  the  age  of  twenty-five. 

-  • 

*  The  derivation  of  auctoritas  should  never  be  lost  sight  of.    When 
one  person  increased,  augebat,  what  another  had,  so  as  to  fill  up  a  defi- 
'  ciency,  this  increasing  or  filling  up  was  called  auctoritw. 
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44.  While  the  head  of  a  family  livedo  all  those  who  were  in 

his  power  were  connected  together  by  the  tie  of 
^"^  *'  subjection  to  the  power  of  the  same  person.  The 
tie  was  called  dgnatio,  and  the  persons  so  mutually  connected 
were  agnuti  to  each  other.  When  the  paterfamilias  died,  the 
tie  of  agnatio  still  subsisted.  Each  of  those  who,  by  his  death, 
became  svi  juris,  became  the  head  of  a  new  family;  but  still 
they  and  their  descendants  were  agnati  to  each  other  so  long 
as  they  did  not  by  emancipation,  or,  in  the  case  of  women, 
by  marriage,  leave  their  original  fiunily.  All  those,  in  short, 
who  would  have  been  agnati  to  each  other  if  the  life  of  the 
GngmdXpaterfamvilias  had  been  prolonged,  were  agnati  at  any 
distance  of  time,  however  great,  after  his  death.  A  number 
of  distinct  families  might  thus,  when  looked  on  as  connected 
by  agnatio,  be  spoken  of  as  one  family:  for  they  were  all 
portions  of  the  family  of  the  deceased  paterfamilias. 

45.  Beyond  the  circle  of  the  agnati,  the  ancient  patrician 

had  that  of  the  gens.     They  were  nearer  to  him 
than  those  who  were  only  related  to  him  by  blood. 
If  a  patrician  dies  intestate,  in  default  of  agn<iti,  his  gentiles, 
the  men  of  his  gens,  were  his  heirs.     He  was  placed  in  the 
midst  of  two  artificial  circles,  shutting  out  the  natural  circle 
of  blood  relations ;  while  the  plebeian,  and  when  the  system 
of  gentes  had  faded  away,  the  patrician  also,  acknowledged  the 
ties  of  blood  as  next  to  that  of  agnatio.     All  those  who  were 
connectedtogether  by  the  tiesof  blood  were  cognatu 
^"^  *'      It  was  the  tendency  of  the  later  Roman  legislation 
to  give  greater  and  greater  weight  to  the  ties  of  blood,  and  to 
substitute  a  natural  for  an  artificial  system  of  family  relation- 
ship.  Lastly,  the  ccgnati  of  each  of  the  parties  to  a 
''^^'       marriage  were  said  to  be  ajffmes  to  the  other  party. 

46.  We  have  spoken  as  if  the  wife  had  been  always  in  the 

manus,  or  power  of  her  husband.  And  this  was 
the^fe{     ®^'  probably,  in  the  strict  theory  of  the  Roman 

family,  and  in  the  practice  of  early  times.  The 
tie  of  marriage  was  formed  among  the  patricians  by  the  cere- 
mony of  confaareatio,  in  which  none  could  partake  except 
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those  who  had  the  privileges  of  the  jiis  sacrum ;  and  appa- 
rently the  mere  fact  of  going  through  the  ceremony  placed  a 
wife  in  the  ma/ntis  of  her  husband.  The  plebeians  had  no  cor- 
responding ceremony ;  and  in  order  that^  when  two  persons 
came  together  in  marriage^  the  wife  should  be  in  the  power  of 
her  husband,  she  was  sold  to  the  husband  by  the  father,  a  pro- 
cess which  was  termed  coemptio,  or  if  she  remained  with  her 
husband  a  year,  then  the  power  over  her  was  acquired  by  tiaris, 
that  is,  by  the  uninterrupted  lapse  of  time.  K,  however,  she 
absented  herself  for  three  nights  in  the  year,  this  prevented 
her  falling  into  the  husband's  power.  Perhaps,  at  all  times,  at 
least  in  plebeian  families,  a  woman  could  so  marry  as  not  to  fall 
into  the  ma/ntis  of  her  husband;  and  in  later  times  such  mar- 
riages formed  the  rule.  It  made  no  difference  in  other  relations 
of  the  family  whether  the  wife  was.  in  the  power  of  the  hus- 
band or  not.  Supposing  she  and  her  husband  had  the  conntL^ 
bium,  that  is,  were  capable  of  intermarrying,  all  the  usual  inci- 
dents of  a  marriage,  such  as  the  patria  potesias,  attached  to 
the  connection.  If  a  man  and  a  woman  entered 
into  a  permanent  connection  without  marriage  ^^*^  *''*^*' 
{concudinainis),  their  children  were  iiMurales  liberi,  and  were 
so  far  favoured  by  the  later  law  as  to  be  capable  of  being 
placed  in  the  position  of  children  sprungirom  a  legal  marriage, 
by  the  process  of  legitvmatio.  After  the  time  of  Constantine 
they  were  always  made  legitimate  by  the  subsequent  marriage 
of  their  parents.  In  all  unions  of  the  sexes,  other  than  a  legal 
marriage,  the  children  followed  the  condition  of  their  mother: 
being  free,  for  instance,  if  she  was  free,  and  slaves  if  she  was  a 
slave.  The  union  of  slaves  was  called  contubemium ;  but 
however  solemnly  entered  into,  and  however  faithfully  its 
natural  tie  acknowledged,  it  was  never  in  the  eye  of  the  law 
regarded  as  anything  better  than  promiscuous  intercourse. 

47.  It  was  possible  that  any  one  who  possessed  a  complete 
status  should  undergo  a  change  of  status,  and 
this  change  might  happen  in  any  one  of  the  three    J^u^^^^ 
component  parts  of  the  status.     The  capability 
of  exercising  all  those  rights  implied  in  a  perfect  status  was 

d2 
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frequently  spoken  of  as  a  man's  caput,  and  the  change  in 
each  of  these  component  parts  were  said  to  be  a  deminutio 
capitis,  a  lessening  or  impairing  of  the  caput.  First,  a  man 
might  lose  his  freedom ;  he  might  be  taken  prisoner  by  an 
enemy,  or  undergo  a  very  severe  criminal  sentence.  The 
loss  of  this  element  of  the  status,  called  capitis  deminutio 
maxima,  involved  the  loss  of  the  remaining  two,  the  person 
who  ceased  to  be  free,  ceasing  also  to  have  the  rights  of  citizen- 
ship or  family  rights.  Secondy,  he  might  lose  his  rights  of 
citizenship,  and  this  loss,  called  the  capitis  deminutio  msdia, 
involved  the  loss  of  family  rights,  but  still  left  him  free. 
Thirdly,  by  what  was  called  the  capitis  deminutio  minima 
he  might  lose  his  position  in  his  family,  by  emancipation  or 
arrogation.  In  early  times  there  were  rights,  principally 
those  forming  part  of  the  jus  saeinxm,  which  a  person  who 
passed  out  of  his  family  really  lost;  but  in  later  times,  as  in 
every  case  the  person  who  underwent  this  capitis  deminutio 
either  entered  another  family,  or  became  the  head  of  his  own 
family,  his  status  was  really  not  made  at  all  less  perfect  by  the 
change.  Of  course  this  capitis  deminutio  involved  the  loss  of 
neither  of  the  two  other  component  parts  of  the  status. 

48.  When  a  person  was  possessed  of  a  perfect  status, Ihq  was 

considered  to  enjoy  a  high  dignity  and  reputation 
in  the  eyes  of  others.  This  reputation  {existi^ 
matio)  the  Romans  considered  as  one  of  the  chief  possessions 
of  a  person.  It  was  even  to  a  certain  extent  regulated  by 
law.  If  a  person  ceased  to  be  free,  his  existvmatio  was  gone. 
Certain  offences  were  treated  by  law  as  impairing  it.  If  the 
offence  was  so  grave  as  to  impair  the  existimatio  ybtj 
seriously,  its  diminution  was  said  to  amount  to  infamia ;  if 
the  offence  was  rather  less  grave,  the  consequence  was 
turpitudo ;  and  if  the  person  was  in  some  inferior  position, 
as,  for  instance,  an  actor,  he  was  said  to  be  marked  with  a 
levis  nota,  a  slight  brand  of  disgrace. 

49.  It  only  remains  to  be  observed  that,  although  persons 
£nd  of  the     that  were  the  mere  creations  of  law,  as  corpora- 

ertstmce  of        ,  _  •  i  i       i  • 

peraont.         tions,  ccased  to  exist  when  the  law  m  any  way 
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put  an  end  to  their  existence^  as  by  the  dissolution 'of  the 
corporation^  yet  the  person  of  individuals^  that  is^  their  legale 
as  opposed  to  their  natural  beings  never  became  extinct.  At 
the  moment  of  death  it  was  shifted  to  those  who  represented 
them.  The  son  was  clothed  with  the  person  of  the  father^ 
the  heir  with  that  of  the  testator.  What  we  mean  by  saying 
that  the  deceased  is  represented^  that  is^  again  made  present 
and  brought  before  us^  the  Roman  jurists  expressed  by 
saying  that  his  person  had  been  shifted  to  those  who  suc- 
ceeded in  his  place. 


II.  THINGS. 

50.  The  word  thing  (res)  has,  in  Roman  law,  a  sense  as 
artificial  and  as  wide  as  the  word  person.  As  Use  of  the 
person  comprehends  every  being  who  has  rights  "^''^  '^• 
and  is  subject  to  them,  so  thing  comprehends  all  that  can  be 
considered  as  the  object  of  a  right.  The  object  of  a  right 
may  be  incorporeal,  or  the  pure  creation  of  law,  and  need 
not  be  limited  to  things  corporeal  and  visible.  The  law  can 
separate  the  right  to  possess  a  field  and  the  right  to  walk  in 
it,  and  the  object  of  each  right  is  called  indifferently  a  thing. 
When  we  attempt  to  classify  these  objects  of  rights,  we  are 
unable  to  select  any  one  principle  of  division  according  to 
which  we  may  distribute  them.  The  aspects  in  which  we 
may  view  them  are  too  various  to  admit  of  a  simple  arrange- 
ment; we  may,  however,  make  a  division  approximately 
accurate  by  considering,  first,  those  heads  of  things  which 
we  arrive  at  by  examining  the  nature  of  the  things  them- 
selves ;  and  secondly,  those  gained  by  inquiring  into  the 
interest  which  persons  have  in  them. 

51.  First,  then,  things  may  be  corporeal  or  incorporeal; 
or,  as  the  iurists  expressed  it,  tanqi  possunt  or 

tangx  rum  poasunt.    We  see  a  house  or  a  field ;    things. 

we  do  not  see  a  right   to  inhabit  the  one  or    j^^^J^*^^ 

reap  the    fruits   of  the    other.      The   physical 

tangible  objects  of  sense  is  a  corporeal  thing ;  the  intangible 
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abstraction  of  the  mind  is  an  incorporeal  thing.  Incorporeal 
things  always  consist  in  a  right ;  if  we  see  a  stream  flowing^ 
or  a  path  winding  through  a  field,  the  mind  sees,  as  some- 
thing distinct  from  the  object  of  sense,  the  power  of  nsing 
the  water  or  of  following  the  path.  This  power  is,  in  the 
language  of  the  law,  an  incorporeal  thing ;  and  a  person  may 
have  a  right  to  possess  it  just  as  he  may  have  a  right  to 
possess  a  house  or  field.  But  this  power  is  itself  a  right  if 
taken  cognizance  of  by  the  law,  and  considered  as  capable  of 
being  exercised  by  one  or  more  persons  to  the  exclusion  of 
all  others.  When  we  say  that  an  individual  has  a  right  to 
this  right,  we  merely  mean  that  he  has  a  claim  to  be  the 
person  to  exercise  exclusively  this  power. 

52.  We  may  again  speak  of  corporeal  things  as  moveable 

_.  and  immoveable  (res  mobiles,  se  moventes,  and 

Thtnfftmove-  ^  ^  \  ...  . 

able  and  im-  res  soli,  res  immobiles),  a  distinction  so  obvious 
^  that  it  needs  no  other  remark  than  that  some 

moveable  things  are  so  incorporated  with  immoveables,  or 
so  constantly  associated  with  their  use  that  the  law  treats 
them  as  immoveables ;  as  for  instance  a  house,  each  brick 
of  which  is  a  moveable,  is  itself  an  immoveable,  because 
attached  to  the  soil. 

58.  Things  are  also  either  divisible  or  indivisible.    We 

Thi   tdivi-     <^*>^ot  divide  a  slave  or  a  horse  so  that  the 

nbieandin-      several  parts  have  the  same  value  which  they 

*^*'*    '  had  when  they  were  parts  of  a  whole ;  but  if  we 

divide  a  field  into  four,  we  have  four  small  fields. 

54.  There  are  also  principal  or  accessory ;  that  is,  they 
^^^.^  ^  .^_  are  the  direct  object  of  rights,  or  are  only  so  as 
eipaiandae-  forming  portion  of,  or  being  intimately  con- 
^'*^'  nected  with,  something  that  is ;  thus  a  tree  is  a 
principal  thing,  its  fruit  an  accessory. 

55.  Another  distinction  relating  to  things  familiar  to  the 
^  .        Boman  jurists  was  that  between  the  genvs  and 

Qenut  and  i  •  Tfc       i  •» 

Species.  the  species.     By  the  genus  was  meant  a  whole 

class  of  objects,  such  as  horses,  or  the  general 

name  for  an  object,  such  as  wine,  oil,  wheat.     Species  was 
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the  particular  member  of  the  class^  or  particular  portion  of 
the  object  comprehended  under  the  genua,  as  this  horse^  or 
the  wine  in  this  bottle.  If  a  purchaser  bought  a  horse  or 
a  certain  quantity  of  oil^  the  thing  bought  was  said  to  be 
determined  genere ;  if  he  bought  a  particular  horse  or  the 
oil  in  a  certain  vase,  the  thing  bought  was  said  to  be  deter- 
mined specie.  All  things  which  are  included  under  a 
general  name,  such  as  oil  or  wheat,  are  commonly  divided  by 
being  weighed,  numbered,  or  measured,  and  were  therefore 
spoken  of  by  the  jurists  as  being  those  things  quoe  pandere, 
mimero,  menaurave.  constant, 

56.  We  may,  lastly,  regard  things  as  particular,  or  as 
collected  under   some  head,   when  the  whole 
collection  is  a  thing  in  law.     Thus  a  sheep  is  a    lareTJnd' 
particular  thing  {res  aingulaais) ,  a  flock,  com-    rtrufn  univer- 
posed  ex  distantUms  uni  nomini  subjectis,  is  a 
collection  of  things,  or,  as  the  jurists  expressed  it,  is  a  rerum 
universitas  (or  simply  universitas).     As  also,  of  course,  are 
such  comprehensive  things  as  an  inheritance,  a  dowry,  the 
pecuUum  of  a  slave. 

57.  In  proceeding  to  the  second  division  of  things  ac- 
cording to  the  persons  who  have  rights  over  them,  and  to 
the  extent  of  those  rights,  we  must  first  notice  the  distinc- 
tion in  things  caused  by  certain  things  having  a    j.^, 
sacred  character  {res  divini  juris).     These  were 

res  sacrcB,  consecrated  to  the  superior  gods ;  or  res  religiosce, 
such  as  tombs  or  burial  grounds,  consecrated  to  the  infernal 
gods ;  or  lastly,  res  sanctce,  things  human,  but  having  a  sort 
of  sacredness  attaching  to  them,  such  as  the  walls  and  gates 
of  cities. 

58.  The  State,  again,  impressed  on  some  things  a  peculiar 
character.  All  things  which  were  held  by  peregrini  and  not 
by  citizens  were  peregrina.  The  soil  which  was  included  in 
the  territories  of  the  early  State,  the  ager  Bo- 

manus,  was  distinguished  from  all  other  land     ^ 

by  being  alone  capable  of  being  the  subject  of  a  sale  by 

mancipation,  and  being  alone  held  by  the  especial  tenure 
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of  the  jus  Quimtium.*  In  later  times^  a  greater  portion  of 
the  soil  o^Italj  was  placed  on  the  same  footing  with  the  soil 
of  the  a^ger  Bomanus,  and  solum  ItaUcum  came  to  be  the 
name  of  all  soil  wherever  situated  to  which  the  privileges  of 
the  old  ager  Romany^  were  accorded  as  opposed  to  solv/m 
provinciale,  which  always  remained^  at  least  in  theory,  the 
property  of  the  State,  and  of  which  a  perfect  ownership 
could  not  be  acquired.f  Justinian  abolished  this  difference 
in  the  tenure  of  the  soil. 

59.  In  the  older  law  there  also  prevailed  a  distinction, 
abolished  by  Justinian,  between  res  mandm 
and  res  nee  manctpi.  We  know  from  a  frag- 
ment of  XJlpian,J  what  things  were  res  mancijn.  They 
were  proedia  in  Italico  solo,  whether  in  the  country  or  the 
city,  servitudes  (a  term  to  be  explained  presently)  over 
these  prcedia  when  in  the  country,  slaves,  and  four-footed 
animals,  as  oxen  and  horses,  tamed  for  the  service  of  man. 
All  other  things  were  neG  mandpi.  We  also  know  that 
property  in  res  mancipi  could  only  be  transferred  by  man- 
dpatio,  that  is,  by  a  form  of  sale,  in  which  the  purchaser 
took  hold  with  his  hand  of  the  thing  purchased,  and 
claiming  it  to  be  his  tendered  a  piece  of  copper  to  the 
seller.  §  The  list  of  res  mancipi  is  evidently  a  list  of  the 
possessions  of  an  early  agricultural  community,  and  there 
can  be  scarcely  any  doubt  that  the  form  of  sale  required  to 
transfer  the  property  in  them  was  the  ordinary  form  of  sale 
in  such  a  community.  At  some  period,  and  in  some 
manner  of  which  we  have  no  knowledge,  these  possessions  of 
an  early  agricultural  community  were  contrasted  with  other 
forms  of  wealth,  and  the  mode  of  transfer  customary  in  the 
one  case  was  found  not  to  be  customary  in  the  other.  The 
law,  sanctioning  and  embodying  the  custom,  made  the  form 
of  mancipatio  necessary  to  pass  res  mancipi,  and  declared 

•  Dion.  Halicjlbn.  iv.  13. 

t  Ulpijln,  xix.  1 ;  CiCEBO,  Pro  Flacco,  i.  32 ;  Gjlius,  i.  20. 
X  TJlp.  Frag.  xix. 

§  The  form  of  mancipatio  will  be  more  fully  noticed  ux  sec  81  of  the 
Introduction. 
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it  not  to  be  necessary  to  pass  other  things.  So  far  is  clear; 
but  the  difficulty  is  to  account  for  the  origin  of  the  term. 
"Why  were  these  things  called  res  mcmeipi?  How  is  the 
expression  connected  with  the  word  maniis  ?  In  order  to 
arrive  at  an  answer,  we  must  remember,  in  the  first  place,  that 
a  wife  in  the  power  of  her  husband  was  said  to  be  in  manu, 
and  a  free  person,  who  sold  himself,  or  was  sold  by  the  person 
in  whose  power  he  was,  was  said  to  be  in  mancipio.  In  the 
second  place,  it  was  an  essential  feature  in  the  form  of  trans- 
fer mentioned  above  that  the  purchaser  should  take  the  thing 
purchased  in  his  hand.  Two  theories  have  been  formed  out 
of  these  data.  The  one  considers  manus  as  signifying 
'  power,'  *  to  be  the  root  of  the  phrases  mandpi  and 
mandpatio.  Thus  res  mandpi  meant  originally  things  in 
the  hand,  or  taken  by  the  hand,  of  the  owner,  and  the 
taking  by  the  hand  in  the  form  of  transfer  was  symbolic  of 
the  purchaser  holding  or  acquiring  the  thing  in  the  way  in 
which  the  seller  had  held  or  acquired  it.  The  other  theory 
looks  primarily  to  the  form  of  transfer.  In  order  to  show  to 
the  witnesses  the  fact  of  the  transfer  of  the  property,  the 
purchaser  made  use*  of  the  expressive  gesture  of  seizing  the 
thing  he  bought  with  his  hand,  and  hence  the  hand  came  to  be 
a  symbol  of  power  or  ownership.  Either  of  these  theories  is 
plausible,  and  neither  can  be  conclusively  established. 

60.  K  we  look  at  things  according  to  the  persons  by  whom 
they  are  owned,  we  have  a  division  into  res  com-^  x> 

•'  '  ^  ^  Res  commune: 

munes,  as  the  sea  and  the  air,  which  cannot  be 
appropriated    by   any  particular   individuals ;   res  puhlicce 
things  which  belong  to  the  State,  as  the  StatCj  ^^  pubUcoe 
land  [dger  publicus),  navigable  rivers,  roads,  &c.; ' 
res  universitatis,  things  which  belong  to  aggregate  bodies,  as 
to  corporations ;  and  res  privates,  things  which  ^.^     .  .^^ 
belong  to  individuals ;  and  which  were  said  to 

*  How  manus  signifies  power  is  a  further  question ;  it  may  be  that 
the  hand  is  merely  a  metaphor,  as  we  say  '  in  the  hands '  for  '  in  the 
power '  of  a  person ;  or  it  may  mean  the  hand  of  a  conqueror  or  plun- 
derer, and  thus  originally  things  manu  capta  would  be  the  booty  of 
plunderers. 
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be  in  nostra  patrimonio,  i.e.  we  conldj  in  one  way  or  another^ 
In  nottro  have  a  property  in  them :  whereas  things  common, 
patrtmanto.  ^^  public,  or  dedicated  to  the  gods,  were  extra 
patrinwnium,  i.  e.  could  not  become  the  subject  of  private 
property.  Lastly,  there  were  res  nullius,  things  of  which 
no  one  has  acquired  the  ownership,  as  wild  animals,  or  un» 
occupied  islands  in  the  sea. 

61.  Having  now  given  a  sketch  of  the  position  of  persons 

in  Roman  law,  as  also  of  the  divisions  of  things, 
*^  *'        we  now  proceed  to  speak  of  that  connection  be- 
tween persons  and  things  which  what  are  termed  rights  ex- 
press.    The  necessities  of  his  physical  position  oblige  man 

to  exert  his  power  over  the  world  of  things ;  his 
^  **^  special  interests  prompt  each  man  to  claim,  as 

against  his  fellows,  an  exclusive  interest  in  particular  things. 
Sometimes  such  a  claim  sanctioned  bylaw  is  urged  directly : 
the  owner,  as  he  is  said  to  be,  of  the  thing  publishes  this 
claim  against  all  other  men,  and  asserts  an  indisputable 
title  himself  to  enjoy  all  the  advantages  which  the  possession 
of  the  thing  can  confer.  Sometimes  the  claim  is  more  in- 
direct ;  the  claimant  insists  that  there  are  one  or  more  parti- 
cular individuals  who  ought  to  put  him  in  possession  of 
something  he  wishes  to  obtain,  or  do  something  for  him,  or 
fulfil  some  promise,  or  repair  some  damage  they  have  made 
or  caused.  Such  a  claim  is  primarily  urged  against  parti- 
cular persons,  and  not  against  the  world  at  large.  On  this 
distinction  between  claims  to  things  advanced  against  all 
men,  and  those  advanced  primarily  against  particular  men, 
is  based  the  division  of  rights  into  real  and  personal  expressed 
by  writers  of  the  middle  ages*  on  the  analogy  of  terms  found 
in  the  writings  of  the  Roman  jurists,  by  the  phrase  jwra  in  re 
and  jura  ad  rem.     A  real  right,  a  jus  in  re,  or,  to  use  the 

*  The  term  jus  in  re  appears  in  tha  Bummary  of  law  bearing  the 
name  of  the  Brachylogus  which  belongs  to  the  twelfth  century ;  both 
phrases  occur  in  the  pontificial  constitutious  of  the  thirteenth  century. 
(See  Sexti  Decret»  iii.  7,  8,  in  quibus  jus  non  esset  quauitum  in  re,  licet 
ad  rem.) 


INTRODUCTION.  43 

equivalent  phrase  preferred  by  some  later  commentators,  jus 
in  rem,  is  a  right  to  have  a  thing  to  the  exclusion  of  all 
other  men.  A  personal  right,  jus  ad  rem,  or,  to  use  a  much 
more  correct  expression,  jus  in  personam,  is  a  right  in 
which  there  is  a  person  who  is  the  subject  of  the  right, 
as  well  as  a  thing  as  its  object,  a  right  which  gives  its 
possessor  a  power  to  oblige  another  person  to  give  or  pro- 
cure, or  do  or  not  do  something.  It  is  true  that  in  a  real 
right  the  notion  of  persons  is  involved,  for  no  one  could 
claim  a  thing  if  there  were  no  other  persons  against  whom 
to  claim  it ;  and  that  in  a  personal  right  is  involved  the  notion 
of  a  thing,  for  the  object  of  the  right  is  a  thing  which  the 
possessor  wishes  to  have  given,  procured,  done  or  not  done. 
But  the  leading  principle  of  the  distinction  is  simple  and 
intelligible,  and  though  it  has  not  been  formally  adopted  in 
the  system  of  the  Institutes  or  of  the  leading  jurists,  yet  the 
classifications  of  the  different  relations  of  persons  and  things 
which  they  actually  employed,  are  so  capable  of  being  assi- 
milated to  that  which  this  distinction  suggests  that  we  need 
not  hesitate  to  adopt  it. 

IIL  EIGHTS  OVER  THINGS. 

62.  The  most  complete  real  right  is  of  course  that  possessed 
by  the  absolute  owner  of  the  thing,  the  person 
who  has  power  to  dispose  of  it  as  he  likes,  and  ^*'** 
who  holds  it  by  a  title  recognized  as  valid  by  law.  This 
ownership  was  in  Boman  law  expressed  by  the  word  domi- 
nium,  sometimes  hj  proprietas.  The  dominus  was  entitled 
to  the  use  of  the  thing  [usus),  to  the  perception  of  all  its 
products  [fructus),  or  to  consume  the  thing  entirely  if  it 
were  capable  of  consumption  {ahusus).  He  could  also  dispose 
of,  or  alienate  it  at  will.  In  the  ancient  system  of  private 
law,  the  owner  was  said  to  be  owner  ex  jure  Quiritium.  Nor 
did  the  old  law  recognize  any  dominium  other  than  that 
which  was  enjoyed  ex  ju/re  Quiritium.  But  the  prcetors 
foimd  occasions  when  they  wished  to  give  all  the  advantages 
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of  ownership  but  were  prevented  by  the  civil  law  from  giving 
the  legal  dominium.  Another  kind  of  dominium  came 
therefore  to  be  spoken  of:  and  the  term  in  bonis  habere  was 
used  to  express  an  ownership  which  was  practically  absolute 
because  it  was  protected  by  the  jn-cetor^s  authority,  but  which 
was  not  technically  the  same  as  ownership  ex  jure  Qimitium. 
Commentators  have  called  this  ownership  the  dominium 
bonita/rium,  a  term  not,  however,  used  by  the  jurists.  The 
distinction  between  the  dominivan  bonitarium  and  that  ex 
jwre  Quiritium  entirely  disappeared  under  Justinian. 

63.  To  the   notion  of  dominium   was    opposed   that    of 
Am    no      possessio,     A  person  might  be  owner  of  a  thing 

and  yet  not  possess  it,  or  possess  it  without  being 
the  owner.  Possession  implied  actual  physical  occupation, 
or  detention,  to  use  the  technical  term,  of  the  thing ;  but  it 
also  implied  something  more  in  the  sense  in  which  it  was 
used  by  the  Roman  lawyers.  It  implied  not  only  a  fact,  but 
an  intention ;  not  only  the  fact  of  the  thing  being  under  the 
control  of  the  possessor,  but  also  the  intention  on  the  part  of 
the  possessor  to  hold  it  so  as  to  reap  exactly  the  same  benefit 
from  it  as  the  real  owner  would,  and  to  exercise  the  same 
rights  over  it,  even  though  he  might  be  well  aware  that  he 
was  not  the  real  owner,  and  had  no  claim  to  be  so.  The 
possessor  had  no  rights  over  the  thing ;  but  he  was  entitled 
to  have  his  possession  protected  against  every  one  but  the 
true  owner,  and  length  of  possession  would,  under  certain 
conditions  fixed  by  law,  make  the  possessor  really  become  the 
owner  of  the  thing  possessed. 

64.  As  the  real  rights  over  a  thing  may  be  very  numerous, 
it  is  perfectly  possible  to  separate  them,  and  to  give  some  to 
one  person  and  some  to  another.  We  can,  for  instance, 
separate  the  right  of  walking  in  a  field  from  the  right  of 
digging  under  the  surface,  and  give  the  right  of  doing  the  one 
to  this  person  and  of  doing  the  other  to  that.  In  this  way 
each  right  that  is  separated  o£P  may  be  considered  as  a  frag- 
ment of  the  whole  dominium,  capable  of  being  given  away 
from  the  proprietor.  These  fragmentary  rights,  these  portions 
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of  the  whole  right  comprised  in  the  absolute  ownership,  were 
termed  servitutes,  because  the  thinef  was  under  „  •.  . 
a  kmd  of  slavery  for  the  benefit  of  the  person 
entitled  to  exercise  over  it  this  separate  right.  In  some  ser- 
vitudes, the  right  over  the  thing  subject  to  the  servitude,  res 
serviens,  was  attached  to  the  ownership  of  another  thing  {res 
dominaiui) )  the  servitudes  were  then  spoken  of  as  servitutes 
rerum  or  prcediorum,  and  a  distinction  was  niiade  in  these 
servitudes  according  as  the  right  given  by  them  referred  to 
the  soil  itself,  as  the  right  to  go  or  to  drive  over  it,  when  the 
servitutes  were  said  to  be  rusticorum  prcediorum,  or  to  the 
soil  as  supporting  some  superstructure  as  a  house,  when  the 
servitudes  were  said  to  be  wrbanorum  prcediorum.  In  other 
servitudes,  the  right  was  given  to  particular  persons ;  and 
the  servitudes  were  then  termed  servitutes  persona/rum. 
The  most  important  of  these  latter  servitudes  were  usitfructus 
and  ttsus,  TJsufructus  was  the  right  to  enjoy  a  thing  be- 
longing to  another  person  so  as  to  reap  all  the  produce 
derivable  from  it,  as,  for  instance,  all  the  fruits  of  the  soil ; 
iLsus  was  the  right  to  use  and  enjoy  a  thing  belonging  to 
another  person,  only  without  reaping  any  of  its  produce,  or 
altering  its  substance.  Only  immoveable  property  was  sub- 
ject to  the  servitutes  p^wdiorum ;  both  moveable  and  im- 
moveable to  the  servituies  persona/rum. 

65.  There  were  two  other  real  rights  which  had  something 
of  the  nature  of  servitudes,  but  which  received  ^^  ^  ^^^^^ 

a  particular  name.  These  were  Emphyteusis  and  ntper- 
and  superficies.  The  former  was  an  alienation  •^^' 
of  all  rights  except  that  of  the  bare  ownership  for  a  long 
term,  in  consideration  of  the  proprietor  receiving  a  yearly 
rent  {pensio)  j  the  latter  was  the  alienation  by  the  owner 
of  the  sur&ce  of  the  soil  of  all  rights  necessary  for  build- 
ing on  the  surface,  a  yearly  rent  being  generally  re- 
served. 

66.  Lastly,  there  was  the  real  right  given  over  a  thing  by 
pledge    or   mortgage   pignus,    hypotheca;   the  j^^^„,^^ 
former  term  being  used  to  express  the  case  of 
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the  thing,  over  which  the  right  was  given,  being  placed  in 
the  possession  of  the  creditor,  the  latter  to  express  the  caae 
of  it  being  left  in  the  possession  of  the  debtor.  The  right 
was  given  to  secure  a  creditor  the  payment  of  his  debt; 
and  he  had  power  to  sell  the  thing,  and  to  satisfy  his  claim 
out  of  the  proceeds,  if  he  could  find  no  purchaser  to  have 
himself  made  owner  of  the  thing. 

67.  We  may  now  proceed  to  speak  of  the  mode  in  which 
real  rights  are  acquired.  We  find  at  the  outset  an  obvious 
difierence  between  acquiring  rights  over  a  particular 
thing,  and  acquiring  rights  over  the  entii-Qty  of  a  number 
of  things  comprised  in   such   a  term   as   an   inheritance, 

which  includes  the  entirety  of  the  rights  belong- 
of  rightB  over  ing  to  a  deceased  person,  both  real  and  personal. 
thtngt.  YfQ  may  thus   divide  the   subject  of  the  ac- 

quisition of  rights  into  two  parts,  the  first  comprising  the 
modes  in  which  real  rights  are  acquired  over  particular 
things,  the  second  comprising  the  modes  in  which  an  en- 
tirety {urdversitas)  of  rights,  both  real  and  personal,  passed 
from  one  person  to  another. 

68.  We  may  mention,    as  the  first  of   the    modes  of 

acquiring  particular  things,   occupation,   i.  e.   the   seizing 

on  a  thing  which  is  a  res  nullius :  land  in  an 
Aequmtion  of  .    .  .  .  ,, . 

right  over  par-  unoccupied  Country  IS  a  res  nuUius,  so  are 
tietOar  things.  ^ J  auimals ;  if  we  seize  on,  or,  as  we  should 
say,  occupy  the  land,  and  catch  the  wild  animal, 
we  gain  our  right  over  the  soil  and  the  animal  by  having 
been  the  first  to  seize  it. 

69.  Accession  is  the  general  term  for  the  acquisition  of 

rights  either  over  things  which  are  added  by  the 
forces  of  nature  to,  and  become  an  inseparable 
part  of,  another  thing  regarded  as  the  principal  thing,  or  over 
things  which  by  the  operation  of  man  are  united  with  other 
things  so  as  to  form  an  indivisible  product.  The  owner 
of  the  principal  thing,  by  virtue  of  his  being  owner,  is  the 
owner  also  of  the  accessory  thing. 
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70.  A  contract,  by  which  one  person  bound  himself  to 
give  a  thing  to  another,  did  not  make  that  other 

the  owner  of  the  thing.  A  further  step  was 
necessary.  The  thing  must  be  handed  over  to  the  person 
who  was,  under  the  terms  of  the  contract,  to  become,  the 
owner  of  it.  This  handing  over  was  called  iraditio ;  and  a 
perfect  iraditio  implied,  first,  that  it  was  a  real  absolute 
owner,  capable  of  alienating  the  thing,  who  transferred  it, 
and  secondly,  that  he  placed  the  new  proprietor  in  actual 
possession  of  the  thing. 

71.  The  above  are  termed  natural  modes  of  acquisition; 
but  there  are  some  which  derive  their  force  only      ^.^ 
from  the  civil  law.     Among  these  is  acquisition 

by  a  peculiar  kind  of  gift.  An  ordinary  gift  did  not  make 
the  person,  to  whom  the  thing  was  given,  its  owner;  the 
gifl  must  be  followed  by  a  iraditio;  but  a  gift  given  in 
expectation  of  death  (moi'tis  cavsa  donatio),  if  the  death  took 
place,  passed,  without  any  iraditio,  the  property  in  the  thing 
given,  as  also  did  a  gift  by  legacy. 

72.  The  law  also   gave   the   ownership   of  a  thing  by 
usucapio,  that  is,  by  quiet  possession,  bona  fide, 

and  founded  on  a  good  title,  which  sufficed  to  **^^*^- 
transfer  the  dominium,  or  legal  ownership,  if  maintained 
during  one  year  over  moveable  things,  or  during  two  years 
over  immoveable.  The  operation  of  usucapio  was  of  great 
importance  in  Boman  law;  for  by  it  the  interest  of  a  person 
to  whom  a  res  mundpi  was  transferred  otherwise  than  by 
mancipation  and  the  interests  of  all  persons  who  held  things 
in  bonis  (see  sec.  62)  was,  after  a  short  lapse  of 
time,  converted  into  full  Quiritarian  ownership.  ^  **^* 

Prescription,  before  the  time  of  Justinian,  was  not  a  means 
of  acquiring  rights :  it  merely  gave  a  means  of  repelling 
actions  brought  to  retain  rights  which  had  long  been  held 
by  another  than  the  absolute  owner.  It  was  applicable  to 
immoveables  in  the  provinces,  they  being  not  affected  by 
usucapio,  which  regarded  all  moveables,  but  only  such  im- 
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moveables  as  were  in  Italy.  Justinian  makes  considerable 
alterations  in  the  law  with  respect  to  acquisition  of  owner- 
ship by  length  of  possession.  The  same  law  was  made  to 
prevail  throughout  the  Empire^  and  possession  during  three 
years  gave  the  ownership  of  moveables,  and  possession 
during  ten  years,  if  the  parties  had  inhabited  the  same 
province  during  the  time,  or  possession  during  twenty  years 
if  they  had  not,  gave  the  ownership  of  immoveables. 

73.  The  ownership  was  also  transferred  when  things  were 

surrendered  by  the  fictitious  process  of  in  jure 
""^  *  '  cessio,  that  is,  a  suit  in  which  the  defendant 
gave  up  to  the  plaintiff  all  he  claimed,  or  when  things  were 
adjudged  {adjudicatio)  in  certain  actions,  such  as  those  for 
assigning  boundaries,  and  dividing  a  family  estate,  when  the 
judge  had  a  power  to  assign  the  respective  portions  to  the 
different  parties. 

74.  The  entirety  of  rights  was  acquired  when  one  person 
.     .    .      -succeeded  to  the  persona,  or  legal  existence,  of 

an  entirety  of  another,  and  thereby  succeeded  to  all  his  rights, 
^  *'•  whether  over  things  or  against  persons.     The 

cases  in  which  this  most  naturally  occurred  were  that  of  ar- 
rogation  (for  when  a  person  was  arrogated,  he,  of  course, 
transferred  all  that  he  had  to  the  person  whose 
rroga  ton.    f^jj^^j  j^^  entered),  and  that  of  succession  to  the 
inheritance  of  testators  and  intestates. 

75.  Testaments  were  originally  made  by  being  proclaimed 

in  the  comitia  cur  iota,  or  by  a  fictitious  sale,  in 
which  testators  transferred  their  property  to  a 
purchaser  {famiUce  emptor),  who  was  himself  heir,  or  who 
was,  after  their  death,  to  distribute  it  according  to  their 
wishes.  In  later  times,  they  were  made  in  writing  in  the 
presence  of  seven  witnesses.  In  order  to  make  a  testament, 
it  was  necessary  to  have  the  testamenti  /actio,  a  term  imply- 
ing such  a  participation  in  the  law  of  private  Roman  citizens 
as  to  make  a  person  considered  capable  of  making,  taking 
imder,  or  being  witness  to,  a  testament. 
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76.  The  testator  was  obliged  to  disinherit  by  name  every- 
one who,  being  among  those  in  his  own  power, 

had  a  natural  claim  on  his  property;  and  if  he    '  ^ 
failed  to  do  so,  the  whole  will  was  set  aside.     The  great 
peculiarity  of  a  Roman  will  was  the  institution  of  the  heir, 
that  is,  of  the  person  who  was  to  succeed  to  the  inttitutum  of 
persona  of  the  testator.     Unless  there  was  such  a  ^**  *^'"- 
person,  no  other  disposition  of  the  will  could  take  effect,  for 
there  was  no  continuation  of  the  testator's  legal  existence. 
The  heir  was,  therefore,  appointed  at  the  beginning  of  the 
will;  in  case  of  the  heir  accepting,  he  placed  himself  exactly 
in  the  position  of  the  testator,  received  all  his  property,  and 
was  answerable  for  all  his  debts  ;  in  receiving  his  property 
he  was,  however,  bound  to  give  effect  to  the  subsequent 
dispositions   of  the  testament.     In  order  that  the   testa- 
ment might  not  fail  because  the  heir  was  not  willing  to 
enter  on  the  inheritance,  it  was   customary  to  name  one 
or  more  persons,  to  whom  in  succession  it  might  be  open 
to  take  upon  them  the  office  of  heir.     And  a  testator  could 
always  secure  an  heir  by  naming,  as  the  last  of  the  list, 
one  of  his   own   slaves,  whom   the  law  did  not  permit  to 
refuse   the  office    {heres  necesaarius).     When  some  of  the 
conditions  necessary  to  create  an  heir,  or  give  a  legacy, 
were  wanting  in  a  will,  still  the  expressions  of  the  testa- 
tor's will  were  binding  as  trusts  upon  the  heir  under  the 
will,  or  heir  ah  intestate.      Such  trusts    {Jidei-   Fideicom- 
commissa)   were  first  made  obligatory  by  An-    mi««». 
gustus,   who   also  first   gave    effect   to   codicils,   that   is, 
writings  purporting  to   deal   with  property  in 
the  manner  of  a  testamentary  disposition,   but 
.  not  executed  with  the  solemnities  which  were  required  to 
make  a  testament  valid. 

77.  If  there  was  no  testament  to  determine  the  succession 
to  the  particular  property,  the  law  prescribed  the 

order  in  which  it  was  to  devolve.     The  first  f^^^  ''' 

claimants  were  the  sui  heredes,  that  is,  all  persons 

in  the  power  of  the  deceased,  and  who,  on  his  death,  became 
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themselves  sui  juris.  Thus^  a  son  in  potestate  was  a  suits 
heres  of  the  deceased^  but  not  a  grandson  until  the  son  was 
dead.  Why  these  persons  were  termed  sui  heredes  is  doubtful. 
Probably  the  term  suu^  was  merely  meant  to  express  that 
they  belonged  to  the  paterfamalias  as  being  in  his  power. 
If  there  were  no  sui  heredes,  the  next  heirs  were  the  agnati, 
i.  e.  all  members  of  the  same  civil  family ;  and  then^  in 
default  of  agnati,  the  law  of  the  Twelve  Tables  gave  the 
inheritance  to  the  members  of  the  same  gens,  an  enactment 
which  could  of  course  only  take  efiFect  when  the  deceased  was 
a  member  of  a  gens.  What  was  the  course  of  devolution  be- 
yond the  agnati  xmdeT  the  old  civil  law,  when  the  deceased 
was  not  a  member  of  a  gens,  we  do  not  know.  In  default  of 
agnati,  under  the  PraBtorian  legislation,  the  claims  of  the 
natural  family  were  attended  to,  and  the  cognati,  or  blood- 
relations,  succeeded  to  the  inheritance.  In  the  later  times 
of  the  Eoman  law  the  claims  of  blood-relations  were  more 
and  more  favoured,  and  in  many  important  points  were 
gradually  preferred  to  those  of  merely  civil  kinmanship. 

IV.   EIGHTS  AGAINST  PEESONS. 

78.  A  personal  right  is,  as  we  have  said  before,  a  right 

which  one  person  has  against  another ;  a  right  to 
personsy^*"^^  constrain  that  other  to  do  something  for,  or  give 

something  to,  the  possessor  of  the  right.  Such  a 
right  was  generally  spoken  of  in  Soman  law  as  an  obligation, 
the  notion  of  an  obligation  being  that  of  a  tie  between  two 
parties  of  snch  a  nature  as  to  confer  on  the  one  a  power  of 
compelling  by  action  the  other  to  give,  do,  or  furnish  some- 
thing. The  obligation  did  not  give  any  interest  in  a  thing> . 
to  get  which  might  be  the  ultimate  object  of  the  proceeding, 
but  only  gave  a  means  of  acquiring  it. 

79.  The  three  words,  dare,  foAiere,  proestare,  were  used  to 

embrace  all  the  possible  duties    an    obligation 

pZltl^^'    could  create.     Either  the  person  bound  by  the 

obligation  was  obliged,  da/re,  i.   e.   to   give  the 
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absolafce  ownership  of  a  thing ;  or  facere,  that  is,  to  do 
or  not  to  do  some  act ;  or  prcestcure,  that  is,  to  provide  or 
furnish  any  advantage  or  thing,  the  yielding  of  which  could 
not  be  included  in  the  limited  sense  of  the  word  ^  dare.* 
Every  person  who  possessed  a  personal  right  against  another 
was  termed  a  creditor,  and  every  one  who  owed  the  satisfaction 
of  a  claim,  or  was  the  subject  of  a  a  personal  right,  was  a  debitor. 
The  word  creditor,  of  course,  points  to  those  transactions  in 
which  the  possessor  of  the  right  trusted  the  person  who  was 
the  subject  of  it ;  but  the  application  of  the  terms  was  per- 
fectly  general,  and  must  not  be  confounded  with  the  English 
usage  of  the  words  creditor  and  debtor. 

80.  According  to  the  theory  of  Roman  law,  all  obligations 
owed  their  origin  either  to  the  consent  of  the 

parties  {contrdctus),  or  to  injuries  {delicto)  done  obUgatiom. 
by  one  person  to  another,  which  gave  the  injured 
party  a  right  to  recompense.  Contracts  did  not,  however, 
include  all  cases  when  an  obligation  arose  from  the  mutual 
consent  of  the  parties.  The  general  name  for  such  an  obli- 
gation was  conventioy  pactv/m  conventum.  A  contract  was 
properly  an  obligation  arising  by  mutual  consent,  and  made 
in  one  of  the  forms  recognized  by  the  civil  law ;  but  all  obli- 
gations arising  from  mutual  consent  are  spoken  of  as  arising 
irom  contracts,  because  in  the  old  law  no  other  mode  of 
expressing  mutual  consent  was  recognized,  and  mere  agree- 
ments were  not  binding. 

81 .  The  mode  of  transferring  res  mancvpi  was,  as  we  have 
said  in  sec.  58,  called  mancipation     Gains  (i.  119)     ^ 

thus  describes  the  form  of  transfer :  ^  Mancipa- 
tion is  effected  in  the  presence  of  not  less  than  five  witnesses, 
who  must  be  Roman  citizens  of  the  age  of  puberty,  and  also 
in  the  presence  of  another  person  of  the  same  condition,  who 
holds  a  pair  of  scales,  and  hence  is  called  libripens.  The 
purchaser,  taking  hold  of  the  thing,  says  and  affirms  that  this 
thiug  is  mine,  ex  jure  Quiritium,  and  it  is  purchased  by  me 
with  this  piece  of  copper  and  these  scales.    He  then  strikes 

s  2 
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the  scales  with  the  piece  of  money^  and  gives  it  to  the  seller 
as  a  symbol  of  the  price/  But  the  generic  term  for  this 
mode  of  sale  was  not  mandpatio,  but  nexum,*  for  this  form 
was  used  not  only  when  a  sale  was  its  real  object^  but  when 
under  the  form  of  a  sale  the  parties  intended  to  effect  a  con- 
tract of  deposit  or  pledge.  The  purchaser  took  the  thing 
handed  over  to  him  under  the  condition  of  restoring  it  under 
certain  specified  circumstances^  and  thus  a  form  of  transfer 
came  to  be  a  form  of  contract  where  part  of  the  contract  was 
still  to  be  executed. 

82.  In  the  time  when  the  civil  law  had  assumed  its  full 

shape,  and  prior  to  the  alterations  it  received 
^^^e%'  ^^  ^^6  praBtorian  system,  the  Tisxum  was  used 
chiefly  as  the  mode  of  transferring  res  mandpi, 
for  contracts  of  deposit  and  pledge  were  ordinarily  made,  as 
it  was  termed,  re.  That  is,  by  the  mere  delivery  of  the  thing 
the  person  to  whom  it  was  delivered,  and  who  accepted  it, 
was  bound  by  an  obligation  to  hold  it  for  the  purposes  for 
which  it  had  been  delivered.  There  were  four  heads  of  con- 
tracts recognized  by  the  civil  law,  and  this  of  contracts  made 
re  was  the  first.  Under  it  were  classed  four  kinds  of  con- 
tract, namely,  the  contracts  of  mutuum  when  the  receiver 
had  to  return  as  much  of  the  thing  as  he  received,  commo^ 
datum  when  he  had  to  return  the  specific  thing  itself,  depo- 
Mum  when  the  receiver  was  bound  to  keep  safe  a  thing  com- 
mitted to  his  charge,  and  pigrms  when  the  receiver  took  a 
thing  in  pledge. 

83.  The  second  head  of  contract  under  the  civil  law 
Cwitraeta  was  that  of  Contracts  made  verbis^  of  executory 
madeverbit,  contracts,  that  is,  made  in  a  prescribed  form 
of  solemn  words.  One  of  the  parties  put  to  the  other 
a  formal  question  {stipulatio),  to  which  the  other  gave  a 
formal  answer  {responaio,  promissio).     To  the  validity  of 

*  Nexum  est,  quodcumqutper  <m  et  libram  geritur,  idque  necti  dicitur, 
— FitaTus. 
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the  contract  it  was  necessary  that  the  question  should 
be  couched  in  the  form  'spondes?'  and  the  answer  in 
that  of  ^gpondeoJ  Do  you  engage?  I  do  engage.  It 
was  long  before  equivalent  words,  such  as  fromitto  or 
daho,  were  admitted  as  substitutes.  A  contract  made  by 
the  pronunciation  of  these  solemn  words  was  said  to  be  made 
verbis. 

84.  A  third  head  of  contract  under  the  civil  law  was  that  of 
contracts  made  Uteris,     An  engagement  having 

been  made  to  give  a  definite  amount,  the  parties  ^^i^^, 
agreed  to  make  a  memorandum  of  the  terms  of  the 
contract.  The  creditor  placed  in  his  book  of  domestic  accounts 
{tabulce,  or  codex)  the  name  of  the  debtor,  and  the  sum  as 
being  pecunia  expensa  lata,  weighed  out  and  given  to  the 
debtor;  and  the  debtor  entered  in  his  tabulce,  the  same  sum  as 
pecunia  accepta  relata.  Either  party  could  call  on  the  other 
to  produce  his  tabulce,which  it  was  considered  so  incumbent  on 
a  Roman  citizen  to  keep  carefully  and  accurately,  that  any 
wilful  error  was  discoverable  without  much  difficulty.  The 
debtor,  in  fact,  furnished  the  creditor  with  a  means  of  proving 
that  the  debtor  had  on  a  certain  day  received  the  money,  and 
even  if  the  debtor  had  not  set  the  sum  down  in  his  tabulce,  the 
creditor  could  show  his  own  tahulce  as  a  proof  of  the  contract. 
Sometimes  the  debt  {nomen,  literally  the  name  of  the  debtor) 
was  not  entered  directly  in  the  tabulcB,  but  in  the  adversaria 
or  casual  memorandum  book  of  the  two  parties,  and  then 
entered  subsequently  in  the  tabulce ;  when  the  nomen  was 
spoken  of  as  a  nomen  transcriptitium,  i.  e.  transcribed  from 
one  to  the  other. 

85.  There  were,  also,  four  particular  contracts,  for  the 
formation  of  which  the  civil   law  required  no    contraett 
formalities    whatever,    but    which    were    made   iMdecmi^ 
merely  consensu,  by  the  consent  of  the  parties. 

These  four  contracts  were — sale  {emptio-venditio),  hiring 
(locaiio^conductio),  partnership  {sodetas),  and  bailment 
{mcmdaium).     The  four  modes,  then,  in  which  contracts 
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miglit  be  entered  into  under  the  civil  law  were — re,  verbis, 
Uteris,  and  consensu, 

86.  When,  however,  the  old  law  of  contracts  fell  under  the 

ihanipulation  of  the  praetors  many  changes  were 
^n^ctuiaru  i^^troduced.  The  few  forms  of  contract  recog- 
nized by  the  civil  law,  that  is,  the  four  heads  of 
contract  made  re,  the  four  heads  of  contract  made  consensu, 
and  contracts  made  verbis  and  Uteris  still  remained  the  basis 
of  the  whole  law  of  contracts ;  but  the  prsBtors,  while  nomi- 
nally adhering  to  the  civil  law,  introduced  changes  that 
had  a  great  practical  effect.  The  nature  of  this  change  can 
only  be  understood  by  studying  the  details  of  the  Roman 
law  of  contracts,  and  it  would  be  out  of  place  in  a  general 
introduction  to  attempt  to  notice  them.  But  there  are  three 
ways  in  which  the  praetors  wrought  a  change,  which  were  so 
important  that  they  may  be  briefly  stated  here.  By  an 
extension  of  the  theory  of  the  civil  law  contract  re,  the 
praetors  permitted  an  action  to  be  brought  to  enforce  every 
contract  that  was  in  part  executed ;  secondly,  as  we  have 
stated  above,  agreemeiits  that  would  not  furnish  a  cause  of 
action,  were  permitted  to  be  set  up  by  way  of  defence,  to  an 
action  with  which  they  were  inconsistent ;  and  thirdly,  there 
were  a  few  specified  particular  cases  in  which  the  praetor 
permitted  pacts  to  be  enforced  by  action. 

87.  Obligations  might,  however,  very  well  arise,  without 
Obiioations  ^^^  f&vlt  on  the  part  of  any  one,  and  yet  without 
ptasiexeon-  having   their    origin  in  mutual   consent.      The 

mere  fact  of  occupying  a  certain  position  will 
sometimes  involve  duties,  the  performance  of  which  may 
be  enforced  by  an  action,  and  which  give  rise  to  a  per- 
sonal right  which  the  person  interested  in  their  perform- 
ance has  against  the  person  bound  to  perform  them.  An 
heir,  for  instance,  was  by  the  mere  fact  of  accepting  the 
inheritance,  bound  to  pay  the  legacies  given  by  the  testa- 
ment. Such  obligations  were  said  to  be  qitdsi  ex  contractu, 
not  that  they  really  rested  on  any  contract,  but  there  was 
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an  analogy  between  the  obligation  thus  arising^  and   that 
arising  from  the  formation  of  a  contract.* 

88.  It  was  not  every  wrong  deed  for  which  compensation 
could  be  obtained  that  gave  rise  to  an  obligation 
ex  delicto ;  there  were  certain  particular  wrong   ^  ^i^ 
deeds,  such  as  theft  and  robbery  with  violence, 
which  the  law  expressly  characterized   as  delicta,  and   to 
procure   reparation   for  which    the  law  provided  a  special 
action.     It  was  only  when  a  person  suffered  by  one  of  these 
wrong  deeds  that  an  obligation  ex  delicto  arose.     When  any 
wrong  deed  was  done  not  thus  expressly  designated  by  law 
as  a  delictum,  and  when  no  particular  and  appropriate  form 
of  action  was  provided,  the  obligation  was   said   to  arise 
qtiasi  ex  delicto ;  among  the  instances  given  in  the  Institutes 
is  that  of  dangerous  things  being  placed  so  as  to  fall  into 
a  public  way.     If  any  one  were  hurt  by  the  fall,  the  author 
of  the   injury  would   be    bound    to   make   reparation    by 
an  obligation  g^uad  ex  delicto,  there  being  this  Q^^^^^g 
point  of  analogy  between  this  obligation,  and  gtuuiexde- 
that   in  the  case  of  a  delict,   that  the  person 
liable  to  be  sued  had  done  harm  to  the  person  or  property 
of  another.     The  division  of  obligations   adopted   in   the 
Institutes  is  therefore  into  those  ex  contractu,  those  qu<Mi 
ex  contrdctu,  those  ex  delicto,  and  those  quasi  ex  delicto. 

89.  The  ancient  law  considered  an  obligation  as  existing 
until  the  tie  of  law,  the  vinculwm  juris,  was 
loosed  by  the  thing  being  given,  furnished,  or  Jugatkm. 
done,  or  by  a  new  tie  being  formed  in  place  of 
the  old ;  this  loosening  of  the  tie  was  termed  soluiio.     Each 
mode  of  forming  a  contract  by  the  civil   law  was  accom- 
panied by  a  corresponding  mode  of  dissolving  it.     When 
the  contract  had  been  formed  re,  it  was  enough  that  the 
thing  should  be  restored ;  when  it  had  been  formed  verbis, 
a  question  and  answer  again  furnished  the  means  of  accom- 

•  See  Austin,  Province  of  Jwrisprudence  determined.  Appendix, 
pagexl. 
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plishing  the  deeired  object.  Habesne  aceeptum?  Habeo, 
sufficed  to  put  an  end  to  the  contract.  The  parties  made  an 
entry  of  payment  in  their  codices,  if  the  contract  had  been 
Uteris ;  and  mutual  consent  dissolved  those  contracts  which 
it  had  sufficed  to  form.  The  solutio  verbis  was  most  fre- 
quently employed,  and  it  was  easy  to  employ  it  on  every 
occasion  :  for  in  whatever  way  the  contract  might  originally 
have  been  entered  into,  its  terms  could  be  repeated  in  the 
form  of  a  stipulation,  and  then  this  stipulation  could  be 
dissolved  by  a  solutio  verbis.  The  stipulation  extinguished 
the  original  contract.  For  contracts  were  extinguished  not 
only  by  payment,  but  by  what  was  called  novatio ; 
^^  *^'  that  is,  by  making  a  new  contract,  and  substi- 
tuting it  in  the  place  of  the  original  one.  The  law  required 
that  the  new  contract  should  be  always  made  verbis  or 
Uteris.  When  strict  adherence  to  the  rule  of  law,  requiring 
a  particular  mode  of  payment,  would  work  injustice,  the 
prastor  would  always  provide  a  remedy  by  means  of  his 
equitable  jurisdiction. 


V.  SYSTEM  OF  CIVIL  PEOCESS. 

90.  An  action  is  the  process  by  which  a  right  is  enforced. 
Meaning  of  ^^^^^  a  means  of  enforcing  it  were  provided, 
the  tvord  ac-  the  right  would  be  a  mere  inoperative  abstrac- 
tion. Directly  it  was  disputed,  it  would  cease 
to  have  any  real  existence ;  but  in  order  that  it  may  have 
a  real  existence,  the  State  uses  its  powers  to  ensure  a 
free  exercise  of  it,  as  soon  as  it  is  made  certain  to  the 
magistrate,  who  is  entrusted  with  the  authority  of  the  State, 
that  the  right  claimed  does  really  belong  to  the  claimant. 
The  proceeding  by  which  this  is  made  evident  to  the 
magistrate,  and  the  machinery  set  in  motion  by  which  the 
State  exerts  its  power  of  compulsion,  is  called  an  action. 
The  word  action  is  not,  however,  always  used  exactly  in  this 
sense ;  for  it  is  also  employed  to  mean  sometimes  the  right 
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to  institute  such  a  proceeding :  and  sometimes  the  form 
which  the  proceeding  takes. 

91.  There  are  three  great  epochs  in  the  history  of  the 
Boman  system  of  civil  process.     First,  that  of  „    ,    .    , 
the  system  of  the  leg%8  aciiones,  certam  hard,  MHoryofBo- 
sharply-defined  forms  which  a  rude  civilization  *^a7n!c^^^ 
prescribed  for  all  proceedings.     Secondly,  that 

of  the  system  of  formulce,  by  which  the  praetor,  adopting 
a  most  flexible  form  of  organizing  the  proceedings,  was 
enabled  to  give  a  means  of  enforcing  every  right  which 
the  more  enlarged  views  of  an  advancing  civilization  pro- 
nounced to  be  founded  on  equity ;  and  thirdly,  that  of  the 
extraardinaria  jvdicia,  by  which,  under  the  later  emperors, 
the  supreme  authority  took  the  whole  conduct  of  the 
proceeding  into  its  own  hands,  and  arrived  at  what  seemed 
to  it  to  be  just  in  as  direct  and  speedy  a  manner  as  it  found 
possible. 

92.  In  enforcing  rights  two  very  different  functions  have 
to  be  exercised  by  those  to  whom  the  powers  of  j,^  ^^  ^^ 
the  State  are  delegated.  First,  there  must  be  trate  and  th§ 
some  one  invested  with  magisterial  authority,  ^^^' 
giving  the  sanction  and  solenmity  of  his  position  to  the 
whole  proceeding,  who  shall  represent  the  law  and  say 
what  the  law  is,  and  who  shall  have  power  to  employ 
the  force  which  the  State  places  at  the  disposal  of  those  it 
selects  to  administer  justice.  Secondly,  an  inquiry  has  to 
be  made  into  particular  facts,  evidence  has  to  be  received 
and  weighed,  and  an  opinion  formed  and  pronounced  as  to 
the  real  merits  of  the  case.  The  person  who  exercised  the 
one  function  was  spoken  of  by  the  Romans  as  magistratus ; 
the  person  who  exercised  the  other  as  judex.  To  the  law, 
represented,  pronounced,  vindicated,  by  the  magistrate,  they 
applied  the  term  jvs  :  to  the  examination  of  contested  facts 
by  the  judge,  the  term  judicium.  It  is  perfectly  possible 
that  the  same  person  should  act  as  magistrate  and  judge  : 
but  it  is  also  possible  that  the  two  provinces  should  be  sepa- 
rated and  placed  in  the  hands  of  different  persons.     Among 


68  INTRODUCTION. 

the  Eomans  the  magistratus  was  a  different  person  from. the 
jvdex,  until  the  introduction  of  the  system  of  extraordinouria 
judicia.  The  two  functions  were  kept  almost  entirely  apart 
under  the  system  of  formulce,  and,  from  a  comparatively 
early  period  of  Roman  history,  the  notion  of  a  judge  distinct 
from  the  magistrate  was  familiar  to  the  national  mind. 
After  the  expulsion  of  the  kings,  and  during  the  time  of  the 
first  period  of  the  system  of  civil  process,  first  the  Consuls, 
then  the  prcetor,  and  in  some  cases  the  ceddles,  acted  as  the 
magistrate.  As  judex,  any  member  of  the  senatorial  body 
could  act  who  was  chosen  by  the  mutual  consent  of  the 
parties :  if  they  could  not  agree,  the  choice  was  determined 
by  lot.  There  was  also  a  standing  body  of  judges,  the 
centummrs,  elected  annually  by  the  comitia,  three  from 
each  local  tribe,  and  divided  into  sections.  They  had 
special  jurisdiction  over  questions  of  statuSf  of  dominium 
ex  jure  Quiritium,  and  of  successions.  Probably  in  cases 
involving  any  question  into  which  the  centummrs  were  the 
proper  persons  to  inquire,  it  was  not  open  to  the  parties  to 
ask  for  a  judge,  and  the  whole  proceedings  were  carried  on 
before  the  centummrs.  Lastly,  in  cases  where  the  interests 
o{  peregrini  were  involved,  the  recfuperatores  furnished  the 
body  who  were  to  act  the  part  of  the  judex.  It  may  be 
added  that  where  the  doubtful  circumstances  of  the  case 
Arbit  9         demanded  that  the  judge,  in  pronouncing  his 

opinion  on  the  facts,  should  exercise  a  wider 
discretion  than  was  ordinarily  open  to  him,  he  was  spoken 
of  as  an  arbiter. 

93.  All  judicial  proceedings,  whether  before  a  magistrate 

or  a  judge,  were  conducted  publicly  at  Rome. 
vS'^^w*^  */  In  early  times,  the  magistrate  sat  in  the  forum, 
eeedingaat  and  openly  dispensed  justice  to  all  comers, 
^(w^  ear-     Nothing,  perhaps,  conveys  a  more  correct  picture 

of  the  ideas  and  feelings  that  lay  at  the  bottom 
of  the  public  life  of  a  Roman  citizen,  while  Rome  was  still 
the  rival  of  the  Yolscians,  or  the  ^quians,  than  the  mode 
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in  whicli  the  actions  of  law  were  conducted.  The  magistrate 
and  the  judge  of  the  patrician  order,  the  distinction  of  days 
f(Mii  and  nefasti,  the  key  to  which  only  those,  who  knew  the 
jus  sacrum,  possessed,  the  solemn  and  indispensable  form  of 
words  by  which  every  stage  of  the  proceeding  must  be  ac- 
companied, would  throw  over  the  conduct  of  the  action  much 
of  the  same  character  which  the  existence  of  a  privileged, 
and  partly  sacerdotal  order,  impressed  on  the  whole  body 
politic. 

94.  The  most  ancient  and  most  important  of  the  actions 
of  law,  the  actio  sa^cramienti,*  brings  before  us, 
in  the  most  marked  manner,  the  delight  in  Aetiofuofiaw, 
appeals  to  the  external  senses,  and  the  use  of  --actio  saera- 
symboucal  acts,  sanctioned  by  long  usage  and 
expressive  in  themselves,  which  belongs  to  the  early  times  of 
so  many  nations.  It  was  originally  the  only  form  of  action ; 
and  every  species  of  right  could  be  enforced  by  it.  When  it 
was  employed  to  enforce  a  right  over  things,  the  proceedings 
opened  by  the  thing  being  brought  before  the  magistrate 
{injure) ;  the  claimants  appeared,  each  touched  it  with  a  rod 
{vindicta  or  festuca),  and  said  '  Hunc  ego  hominem  (the  in- 
stance given  in  Gains  is  that  of  a  claim  to  a  slave)  ex  jure 
Qidritium  meum  esse  aio  secundum  suami  causami,,  sicut  dixi, 
Ecce  ttbi  vindictami  im/posuL^  His  adversary  repeated  the 
same  words.  At  the  same  time  that  the  words  were  spoken 
each  party  seized  hold  of  the  thing  claimed;  this  was 
termed  the  manuvmi,  consertio,  and  the  imposing  the  rod 
was  termed  vindicatio.  If  the  thing  was  one  that  could 
not  be  brought  into  court,  a  portion  of  it  was  brought  to  re- 
present the  whole.  A  piece  of  turf,  a  twig,  a  brick,  or  one 
sheep,   stood  in   place   of  a   field,  a  house,   or  a   flock. t 

•  Gaius,  iv.  13. 

t  If  the  thing  was  an  immoveable  there  appears  to  have  been  an  old 
ceremony  of  the  parties  going  to  the  land  or  other  immoveable  thing, 
and  one  expelling  the  other  from  it,  and  leading  him  before  a  magistrate 
(deduciio).  See  AuLUS  Gellius,  Noct  Att,  xx.  10 ;  Cicebo,  Pro  Mu- 
rana,  c.  6. 
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When  the  vindicatio  and  mcmuvm  consertio  were  over,  the 
magistrate  said  to  the  parties^  rmttUe  cumbo  hominem ;  both 
were  to  place  their  claims  in  his  hands.     Then  came  the 
wager^  the  scLcra/mentv/m,  each  party  challenging  his  adver- 
sary to  deposit  a  certain  sum^  which  the  loser  of  the  cause 
was  to  forfeit  to  the  treasury  of  the  people  {ararium),  to  be 
applied  to  the  expenses  of  sacrifices.   The  law  of  the  Twelve 
Tables  fixed  the  amount  of  the  wager  at  500  or  50  asses^ 
according  as  the  value  of  the  thing  contested  fell  above  or 
below  1000  asses.  The  formal  words  by  which  this  was  done 
are  thus  given  by  Gains.  He  who  had  first  gone  through  the 
vindicatio  asked  his  adversary  why  he  claimed  it.     Postulo 
anne  dicas,  qua  ex  causa  mndicaveris.     The  other  replied 
that  it  was  in  conformity  with  right  and  law  that  he  had 
made  his  claim.     Jus  peregri  sicut  vindictam  imyosui :  the 
first   answered,  Quando  tu   injuria  vindicasti,  D,  L,   oris 
sacraansnto  te  provoco ;  *  I  challenge  you  to  a  deposit  of  500 
pounds  of  copper  ;^  and  the  other  accepted  the  challenge  by 
saying,  Similiter  ego  te.     The  magistrate  then  awarded  the 
possession  of  the  thing  contested  until  a  decision  was  pro- 
nounced to  the  party  that  appeared  to  have  the  best  right  to 
it,  requiring  him  to  furnish  security  that  it  would  be  forth- 
coming at  the  proper  time.      These   sureties  were  called 
prcedss   litis  et  vindidarwm — lis  signifying  the  thing  con- 
tested itself,  and  vvndidoe  the  fruits  or  profits  which  might 
arise  from  it  before  the  final  sentence  was  given.     After  a 
certain  delay,  a  judge  was  appointed  to  examine  the  facts  ; 
he  informed  the  magistrate  what  his  decision  was,  and  the 
magistrate  gave  effect  to  this  decision  by  using  the  force 
placed  at  his  disposal.     When  the  right  to  be  tried  was  a 
personal  one,  there  was  of  course  nothing  that  could  be 
claimed  by  vindicatio,  and  the  action  began  at  once  with  the 
wager. 

95.  The  details  of  the  a4:tio  sa^amenti  furnish  so  lively  a 
,^.  picture  of  the  actual  workiner  of  early  Roman 

Actio  per  jtt»       *  _     ^  ^  o  •' 

dicis  postulo-    law,  that  it  is  worth  while  to  set  them  fully  be- 
tionem.  ^^^^  ^^ ,  ^^^  ^j^^  other  actions  of  law  may  be 
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passed  over  witli  a  macli  more  cursory  notice  ;*  indeed^  our 
knowledge  of  them  is  very  deficient^  as  the  portion  of  the 
manuscript  of  Gains  which  contained  a  sketch  of  the  pro- 
ceedings is  imperfect.  We  know  that  the  action  called 
judi^cis  postvlatio  was  employed  with  regard  to  obligations^ 
the  machinery  of  the  actio  aacramenti  being  obviously  but 
very  ill  adapted  for  enforcing  rights  against  persons.  We 
know  little  more  than  that  the  magistrate  was  asked  to  allow 
the  appointment  of  a  judge,  or  a/rbiter,  to  decide  the  matter 
in  question ;  and  that  the  form  of  action  was  probably  adopted, 
not  where  some  certain  thing  was  asked  for  as  the  fulfilment 
of  the  engagement,  but  where  a  greater  uncertainty  in  the 
circumstances  of  the  case  allowed  a  greater  latitude  of  opinion, 
and  where  an  appearance  of  good  or  bad  faith  would  naturally 
colour  the  whole  cause. f  In  the  year  a.u.c.  510  (as  it  is 
conjectured)  the  lex  Silia  instituted  a  new  form  of  action 
where  the  obligation  was  for  the  giving  a  definite 
sum  of  money,  and  a  lex  Odl/purrda  (a.u.c.  520) 
extended  the  scope  of  the  action  to  all  obligations  for  any 
certain  definite  thing.]:  This  action  was  called  condidio, 
because  the  plaintiff  gave  notice  {eonaicere)  to  the  defendant 
that  he  must  appear  before  the  magistrate,  at  an  interval  of 
thirty  days,  to  receive  a  judge. 

96.  There  were  two  other  actions  of  law,§  that  per  manus 
injedionem,   and    that    per    pignoris  capionem,      .   . 
These  were,  however,  not  really  actions  so  much    manw  in- 
as  methods  of  obtaining  execution.     If  it  was  a   •^***'*^- 
right  over  a  thing  that  was  claimed,  then,  if  the  sentence 
was  in  favour  of  the  claimant,  the  magistrate  at  once  put 
the  claimant  in  possession  of  the  thing,  having  recourse  to 
force,  7iumu8  militaris,  if  necessary.      But  when  a  right 


•  Gaius.  iv.  12. 

t  Praclarum  a  majorihus  accepimus  morem  rogcmdi  judicis,  si  ea  ra- 
garemus  qua  salvajidefacerepossit. — CiCE£0,  De  Off.  iii.  10. 
X  Gaius,  iv.  19. 
§  Gaius,  iv.  21. 
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against  a  person  had  to  be  enforced,  there  was  nothing  which 
could  be  thus  handed  over ;  the  remedy  was  against  the 
person,  the  liberty  of  the  defeated  adversary,  and  the  action 
l^er  Toanus  injedionem  was  the  means  by  which  the  success- 
ful litigant  exerted  his  power.  He  laid  hands  on  him,  manus 
injecit,  and  brought  him  before  a  magistrate,  stating  that  he 
had  been  cast  in  the  previous  suit ;  if  this  was  denied,  ajtidex 
was  appointed,  and  inquiry  made  whether  judgment  had 
really  been  given  against  him  as  alleged.  If  this  was  found 
to  be  the  case,  he  was  adjudicatus  to  the  claimant,  and  then 
being  brought  before  the  magistrate,  was  addicinds,  or  as- 
signed over  to  him,  and  became  the  slave  of  his  creditor.  To 
the  principle  that  the  person,  and  not  the  property,  of  the 
debtor  was  bound,  an  exception  was  made  when  the  debt  was 
due  to  the  military  service,  the  fund  for  sacrifices,  or  the 
public  treasury.*  The  creditor,  in  such  cases,  might  seize  on 
,   .  anything  belonging  to  the  debtor,  and  take  it  as 

pignoria  a  pledge  for  the  payment  of  the  debt.  This  jpig^ 

eapwnem.  noris  coipio  was  only  spoken  of  as  an  acUo  be- 
cause it  was  conducted  with  certain  solemnities,  and  accom- 
panied by  the  repetition  of  a  peculiar  form  of  words. 

97.  Such  forms  of  action  were  necessarily  replaced  by 
SuppreMtonof  ^^^^^  moTe  Convenient  as  Eome  advanced  in 
the  actions  of    civilization.    They  were  in  a  great  measure  sup- 


pressed by  the  lex  ^butia  (about  a.u.c.  573), 
and  afterwards,  in  the  time  of  Augustus,  by  the  leges  Julue. 
They  were,  however,  long  retained  in  cases  where  the 
centumviri  were  the  proper  judicea,  that  is,  in  questions 
of  Quiritian  ownership  and  disputed  succession;  and  a 
fictitious  process,  termed  in  jure  cessio,  which  was  nothing 
else  than  an  undefended  action  at  law,  in  which  a  disputant 
gave  up  (ce^sit)  before  the  magistrate  {in  jure)  the  thing  in 
dispute,  was  retained  as  a  ready  means  of  many  legal  changes, 
such  as  manumission  or  adoption,  long  after  the  actions  of 
law  had  fallen  into  disuse. 

•  Gaivs,  iv.  26, 
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98.  The  changes  wrought  by  intercourse   with   foreign 
nations,  the  new  duties  of  extended  dominion,     ^ 

,,.,  .  ,  -i.T-i  Secofid  epoch ; 

and  the  stimulns  given  to  the  national  mmd  by  the  eyetem  of 
the  long  internal  struggles  which  had  now  sub-  M^^^- 
sided,  produced  a  corresponding  change  in  the  mode  in 
which  justice  was  administered.  A  new  system  r,^^  ;^ 
succeeded  to  the  old  legu  acfiones;  the  magistrate  the  eeeond, 
was  more  strongly  marked  off  from  the  judex,  ^^^  ' 
and  it  was  the  directions  which  the  former  gave  the  latter 
that  constituted  the  important  feature  of  the  new  system 
of  procedure.  At  home  the  praetors,  of  whom  there  were 
eighteen  in  the  days  of  Pomponius,*  and  one  or  two 
other  magistrates;  and  in  the  provinces  the  prasides  or 
prsefects,  who  held  eonventus  or  assizes  in  the  principal 
towns  at  stated  intervals,  sat  as  magistrates.  As  jndices 
there  were,  in  certain  cases,  the  recuperatcres,  in  others 
the  centumviri  ;  but  principally  those  citizens  whose  names 
appeared  in  the  yearly  list  drawn  up  by  the  praetor  (/?/- 
dices  in  alho  relati).  The  long  struggle  between  the 
senate  and  the  equites  for  the  exclusive  right  to  furnish 
judges  ended  in  the  judges  ceasing  to  be  taken  entirely 
either  from  the  senate  or  the  eqtiites  ;  and  two,  at  least,  out 
of  the  five  decuries  of  judges  appearing  in  the  album  were 
taken  from  a  comparatively  humble  class. 

99.  The  directions  which  the  magistrate  sent  to  the  judge 
were  always  conveyed  in  a  formal  shape,  and  the 

word  fonmiUB  was  used  to  express  the  different 
forms  in  which  directions  were  given.  These /ormwte  were 
preserved  and  collected,  and  it  became  the  great  object  of 
the  contending  parties  that  the  right /onnw/a  should  be  used 
in  their  case,  the  judge  not  being  allowed  to  depart  from  the 
instructions  he  received.  As  there  was  no  legal  form  to  bind 
the  magistrate,  he  cotdd  easily  vary  the  formula  so  as  to 
render  substantial  justice,  and  had  thus  a  ready  means  of 
.  availing  himself  of  any  equitable  doctrine,  which  a  more 

•  Dig.  i.  2.  34. 


64  INTRODUCTION. 

refined  jurisprudence  or  his  own  sense  of  what  was  right 
suggested  to  him.  These  formula,  so  flexible  in  their  general 
character^  yet  couched  in  terms  always  precise  and  simple^ 
and  as  little  varying  from  ordinary  precedent  as  possible, 
Aimish  one  of  the  many  admirable  instances  of  the  power  of 
the  Romans  to  express  correctly  the  subtlest  legal  ideas. 

100.  To  show  what  these /ormw&c  were,  it  will  perhaps  be 

best  to  give  at  length  one  of  those  we  find  in 
^^t»PJ^ofa  (Jaius,  and  then  to  explain  its  different  parts. 
One  which  we  may  collect  from  different  sections 
of  the  Fourth  Book  runs  thus : — 

Judex  esto :  Quod  Aulus  Agerius  Numerio  Negidio  ho^ 
minenv  vendidit ;  ei  paret  Numerium  Negidium  Aulo  Agerio 
sestertium  X.  millia  da/re  oportere,  judex  Numerium  NegU 
dium  Aulo  Agerio  'sestertiwm  X,  millia  condemnato,  si  non 
paret,  absolvito.* 

Judex  esto  is  merely  the  order  for  the  appointment  of  the 
judge,  and  is  not,  strictly  speaking,  a  part  of  the  formula. 
Prom  ^  quod'  to  '  vendidit'  is  what  is  called  the  demonstratio  ; 
from  '  si  paret'  to  '  dare  oportere'  is  the  intentio  ;  and  from 
'judex'  to  the  end  is  the  condemnatio.  The  formula  or- 
dinarily consisted  of  these  three  parts — the  demonstratio, 
the  intentio,  and  the  condemnatio, 

101.  The  demonstratio  is  the  statement  of  the  fact  or  facts 

which  the  plaintiff  alleges  as  the  ground  of  his 
case.f     Aulus  Agerius,  the  plaintiff,  says  that 

he  has  sold  a  slave  to  Numerius  Negidius.     The  demonstratio 

varied,  of  course,  with  each  particular  case. 

102.  The  intentio  was  the  really  important  part  of  the 

formula.     It  was  a  precise  statement  of  the  de- 

Intentto.       ''  -,,.11         1    •      •«.  t  .  ,        ,  , 

mand  which  the  plamtm  made  agamst  (tendebat 
in)X  his  adversary.  It  was  necessary  that  it  should  exactly 
meet  the  law  which  would  govern  the  facts  alleged  by  the 
plaintiff,  if  true.  Whether  Aulus  Agerius  has  sold  this  slave 
to  Numerius  Negidius  at  the  price  he  alleges,  and  whether 

•  Gaius,  iv.  40-43.  f  Gaivs,  iv.  40  J  Gaius,  iv.  41. 
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the  debt  is  still  owing^  this  is  what  the  jvdex  has  to  deter- 
mine; if  the  judge  thinks  he  has  {siparet),  then  the  judge 
is  instructed  to  pronounce  his  judgment  against  him ;  if  he 
thinks  he  has  not  {si  non  paret),  he  is  to  be  acquitted. 

103.  The  oond&mnaMo  is  the  direction  to  condemn  or 
acquit  according  to  the  true  circumstances  of  the 
case.*  The  judex  was  only  a  private  citizen,  and  ^^^^'*^^*^^' 
unless  specially  authorized  by  a  magistrate,  could  have  no 
power  to  pronounce  a  judicial  sentence.  It  is  to  be  observed 
that  the  oondemnna^  was  always  pecuniary ;  the  judge  was 
always  directed  to  condemn  to  a  payment  of  money,  never  to 
do  or  give  a  particular  thing.  In  three  particular  actions, 
however,  and  perhaps  in  more,  the  judge  was  directed  to 
*  adjudicate  *  a  thing,  in  the  sense  of  dividing  it  out  among 
several  litigants.  These  three  actions  were  those  brought  to 
divide  a  family  inheritance,  to  divide  the  property  of  partners, 
and  to  settle  boundaries.  In  these  actions  there  was  an  ad- 
ditional part  of  the  formula  running  thus :  qucuatum  ad- 
judicari  opcrtet,  judex  Titio  adjudicate.  This  was  called 
the  adjudicatio ;  so  that  in  these  actions  the  parts  of  the 
farniuloe  were  four — demonstration  intentio^  adjudicatio,  and 
condsmnatio.  Of  conrse  when  a  thing,  and  not  a  sum  of 
money,  was  claimed,  it  was  not  possible  for  the  magistrate 
always  to  fix  a  precise  sum  in  which  the  defendant  was  to  be 
condemned.  Sometimes,  therefore,  the  condenmatio  merely 
fixed  the  maximum  as  the  sum,  and  ran  duntaxat  X,  millia 
condemnato.  Sometimes  the  direction  was  still  more  in- 
definite, and  the  sum  was  left  to  the  discretion  of  the  judge. 
Quanti  ea  res  erit,  tantamfi  pecunimn,  ^.,  condemnato.  When 
the  object  of  the  suit  was  to  get  a  thing,  as,  for  instance,  to 
get  back  a  slave  whom  the  defendant  kept  from  the  plaintiff, 
some  such  words  as  nisi  restitaat  were  inserted  in  the  con- 
demnatio.  The  defendant  was  only  to  pay  the  money  if  he 
refused  to  restore  the  thing. 

•  Gaius,  iv.  42. 
F 
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104.  The  intentio  sometimes  stood  quite  alone^  and 
was  then  called  a  prcBJudicialis  formula;* 
formtOa!^^  when  this  was  the  case,  the  object  of  the  action 
was  merely  to  establish  a  point  which  it  was 
necessary  to  have  settled  with  a  view  to  a  future  action. 
The  decision  of  such  a  preliminary  point  was  called  a  priB- 
judicium.  Of  course  the  intentio  took  any  form  that  best 
suited  the  case;  and  it  was  the  intentiones  that  were  so 
carefully  preserved  as  precedents,  and  so  keenly  debated  by 
the  contending  parties.  Sometimes  the  grounds  of  the 
defence  made  part  of  the  intentio.  The  defendant  might 
admit  the  plaintiff's  statement,  but  say  that  there  were 
special  circumstances  to  take  this  particular  case  out  of  the 
general  rule  of  law  under  which  it  would  naturally  fall.  He 
might  own,  for  instance,  that  he  had  bought  a  slave  at  the 
price  alleged,  but  say  that  he  had  been  induced  to  do  so  by 
fraud.  This  plea  was  called  an  exceptio  (i.e.  a 
Bxc^tio,  ^jaking  out),  and  was  made  to  form  part  of  the 
intentio^  some  such  words  as  these  being  added :  si  in  ea  re 
nihil  dole  malo  Auli  Agerii  factum  sit  neque  fiat.  The 
plaintiff,  again,  might  have  something  to  urge  as  an  ex- 
ception in  reply  to  this  plea:  his  answer  was 
Replveatto,  q^^q^  replicatio ;  if  the  defendant  had  a  further 
answer,  it  was  called  a  duplicatio,  the  plaintiff's  further 
reply  a  triplicatio,  and  so  on.  There  was  also  sometimes 
an  accessory  part  of  the  fonmila  called  the  prcescriptio, 
placed,  as  its  name  denotes,  at  the  beginning  of  the  whole 
forrmda  for  the  purpose  of  limiting  the  enquiry.  The  plaintiff 
might,  for  instance,  wish  that,  in  enforcing  a  security  on 
which  payments  were  due  from  time  to  time,  the  action 
brought  to  try  whether  this  security  was  valid  should  only 
affect  his  claim  to  payments  already  due,  so  that  if  he  failed 
he  might  have  a  further  action  for  future  payments.  In 
such  a  case  some  such  words  as  ea  res  a-gatur  cujus  rei  dies 
fuit  (let  the  enquiry  only  be  made  as  to  the  sum  for  the 
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payment  of  which  the  time  has  arrived)  were  prefixed  to  the 
formula.  Gradually^  however,  the  proescriptio  fell  into 
disuse,  and  the  intentio  and  exceptio  were  so  constructed  as 
to  serve  every  purpose  for  which  it  had  been  employed. 

105.  In  the  Boman  system  of  civil  process  the  time  when 
a  contested  right  was  to  be  considered  as  really 

made  the  subject  of  litigation,  was  very  carefully  ^l^  *^*"" 
marked.  It  was  very  necessary  that  this  should 
be  clearly  ascertained.  The  claimant  in  whose  favour  the 
ultimate  decision  was  given  was  entitled  to  all  that  accrued 
to  the  thing  claimed  from  this  moment ;  and  when  once  a 
point  had  been  submitted  to  litigation,  it  could  not  be  again 
Utigated,  both  parties  surrendering  all  their  interest  into 
the  hands  of  the  court,  which  assigned  to  the  successful 
claimant  such  a  firesh  interest  in  the  thing  claimed  as  might 
appear  to  be  due  to  him.  This  time  was  marked  by  each 
party,  at  the  end  of  the  proceedings  before  the  magistrate, 
calling  bystanders  to  witness,  that  they  submitted  the  matter 
to  the  decision  of  the  judge.*  This  was  called  the  litis 
cont-estatio.  In  process  of  time  the  ceremony  might  be 
omitted,  or  at  any  rate  become  a  mere  form,  but  the  con- 
clusion of  the  proceedings  before  the  magistrate  {in  jure) 
stiU  formed  the  crisis  at  which  the  claims  of  the  different 
parties  were  considered  to  be  finally  submitted  to  the 
decision  of  the  law.  The  litis  contestatio  belongs,  of  course, 
to  all  the  three  periods  of  the  Boman  civil  process  :  but  it  is 
so  often  spoken  of  with  reference  to  actions  under  the 
formulary  system,  that  it  is,  perhaps,  most  convenient  to 
notice  it  heie. 

106.  Actio  meant,  under  the  system  of  the  actions  of  law, 
a  particular  form  of  procedure ;   under  that  of  Meaning  of 
the  formulcBy  it   meant  the  right   granted  to   a  ^^  ^''^^'^^ 
plaintiff  by  the  magistrate   to   seek  what  was  the  gystem  of 
due  to  him  before  a  judge.     Sometimes,  how--^^'^*^* 
ever  the  formula  by  which  the  judge  was  to  determine 

•  Fbstus,  8uh  voce  Contegtari. — Dig,  xxviii.  1,  20. 
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the  right,  and  sometimes  the  jvdwium,  the  proceed* 
ings  by  which  the  judge  determined  the  right,  were  spoken 
of  as  if  formulcB,  judicium,  and  actio  were  synony- 
mous terms.  Under  the  system  of  formulcB  there  were 
many  divisions  of  actions,  according  to  the  form  which  the 
right  given  by  the  magistrate  assumed.  The  most  impor- 
tant division,  perhaps,  was  that  into  actions  in 
^Hi^''^  rem  and  in  personam.^  If  the  object  of  the 
proceedings  was  to  enforce  a  right  to  a  thing 
then  the  formula  ran  9%  paret  homvnem  Auli  Agerii  esse ; 
if  to  enforce  an  obligation,  then  the  formula  ran  si  paret 
Numeriwm,  Negidium  Auli  Agerii  dare  oportere ;  and  it 
was  according  to  this  difference  in  the  intentio  that  actions 
were  said  to  be  in  rem  or  in  personam.  Vindica/Ho  came 
to  be  used  as  a  generic  term  for  actions  in  rem,  and  condictio 
for  actions  in  personann.  Another  important  division  was 
that  of  a^tioTies  in  jus  concept oe  and  in  factum  conceptoB.f 
In  the  former,  the  judge  had  to  decide  whether  the  claim  of 
the  plaintiff  was  legally  just ;  in  the  latter,  whether  a  par- 
ticular fact  was  true.  If  it  were  true,  then  the  magistrate 
directed  the  judge  to  pronounce  a  particular  sentence,  and 
by  this  means  many  claims  were  enforced  which  by  the 
letter  of  the  law  were  not  valid.  In  an  actio  in  jus  concepta 
the  judge  was  directed  to  enquire,  for  instance,  whether  ac- 
cording to  the  usual  rules  of  law,  a  vaUd  contract  had  been 
made.  In  an  actio  in  factum  concepta,  he  was  directed  to 
enquire  whether  Aulus  Agerius  did  a  particular  thing;  if 
he  did,  the  magistrate  making  the  law  for  a  particular  case, 
provided  what  was  to  be  the  consequence.  Another  division 
of  action  separated  those  which  were  established  by  law  or 
precedent  for  the  enforcement  of  some  particular  right 
(directed)  from  the  utiles,X  *t**  ^>  those  which,  by  an  ex- 
tension of  the  directce,  embraced  cases  analogous  to,  but  not 
among  those  to  which  the  directce  applied.  Sometimes, 
again,  actions  were  said  to  be  stricti  juris,^  when  the  judge 

•  Gaius,  iv.  i.  t  Gaius,  iv.  37,  45,  47. 
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was  to  decide  rigidly  according  to  the  letter  of  the  law^  as 
opposed  to  those  bonafidei,  in  which  he  was  to  allow  his 
decision  to  be  affected  by  equitable  considerations^  the 
natnre  of  the  case  determining  whether  one  or  the  other 
kind  of  action  was  appropriate.  There  are  also  numberless 
other  divisions  of  actions^  into  which  it  is  unnecessary  to 
enter  here ;  one  species^  however,  the  acUonea  a^bitraria* 
deserves  a  passing  notice.  In  these  actions  the  judge  had 
the  power  of  calling  on  the  defendant  to  give  such  com- 
pensation to  the  plaintiff  as  he  might  think  fit  to  direct. 
They  were,  therefore,  especially  adapted  to  secure  a  plaintiff 
receiving  the  particular  thing  which  had  been  the  subject  of 
a  contract,  and  not  its  money  value.  The  judge  made  a 
preliminary  order  commanding  the  defendant  to  give  the 
thing,  and  only  enforced  the  pecuniary  condemnation  in  case 
of  his  refusal  or  inability  to  restore  the  thing  itself. 

107.  In  speaking  of  actions  under  the  system  of  formula, 
it  is  impossible  to  pass  over  without  notice  the 
interdicts  of  the  pra0tor,t  though  they  were  only 
incidentally  connected  with  actions.  An  interdict  was  an 
order  issued  by  the  prastor,  and  was  in  fact  an  edict  ad- 
dressed to  a  particular  individual  with  reference  to  a  par- 
ticular thing.  Vim  fieri  veto,  exhibeas,  resUtuas,  '  I  forbid 
you  to  have  recourse  to  violence,  you  are  to  produce,  you  are  to 
restore ;  *  such  were  the  forms  in  which  these  conmiands  were 
couched.  Interdicts  were  granted,  generally  where  some  danger 
was  apprehended,  or  some  injury  was  being  done  to  some- 
thing to  which  a  public  character  attached ;  as,  for  instance 
if  a  road  was  stopped  up ;  but  they  were  also  granted  to 
protect  private  interests,  if  the  necessity  for  the  interference 
of  a  magistrate  was  immediate.  If  the  person  to  whom  the 
interdict  was  addressed  acquiesced  and  obeyed  the  prsetor^s 
injunction,  nothing  remained  to  be  done ;  but  if  he  refused 
to  obey,  the  magistrate  then  referred  to  the  decision  of  a 
judge,  whether  the  terms  of  the  interdict  ought  to  be  com- 
plied with.     For  instance,  the  interdict  rem  restitvas  might 

•  Gaius,  iv.  47.  t  Gaius,  iv.  138. 
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have  been  issued;  but  the  person  to  whom  it  was  directed 
might  deny  that  by  law  he  was  bound  to  restore  the  thing. 
On  his  stating  this  to  the  mfigistrate^  the  magistrate  would 
give  an  action  to  try  the  question^  shaping  the  terms  of  the 
interdict  into  the  intentio  of  the  formula,  si  pa/ret  A.  A. 
r&m  restituere  oportere,  8fc.  And  it  is  thus  that  interdicts 
are  connected  with  actions,  as  their  validity  depended  on  no 
action  being  brought  to  contest  them,  or  the  result  of  an 
action  being  to  support  them. 

108.  There  were  under  the  system  o{  formula  certain  cases 

which  the  magistrate  decided  without  sending 
H^^j^^^  to  a  judge.     In  these  cases  the  magistrate  was 

said  extra  ordihem  cognoscere,  and  the  pro- 
ceedings were  termed  extra  ordmem  cognitiones,  judida,  or 
actiones.  Among  the  cases  in  which  the  magistrate  pro- 
ceeded in  a  summary  way,  were  restitutiones  in  integrum, 
(that  is,  certain  cases  in  which  he  restored  a  person  suffering 
from  something  from  which  he  ought  not  by  law  to  suffer, 
to  the  same  position  as  he  had  occupied  before  the  injury 
was  sustained),  and  cases  relating  to  fideicommissa.  But  he 
was  called  upon  most  frequently  to  proceed  in  this  way  in 
order  to  give  execution  to  the  sentence  of  a  judge.  The  old 
modes  of  execution,  the  mam,vs  injectio  and  pignoris  capio, 
remained,  though  under  a  mitigated  form ;  but  a  new  method 
of  execution  was  also  permitted  by  the  prsetor,  and  was  much 
more  generally  adopted.  The  creditors  were  placed  in  full 
|)ossession  of  all  that  the  debtor  had  belonging  to  him ;  his 
persona  was,  in  fact,  transferred  to  them.  This  was  termed 
the  missio  in  bonorum  possessionem.  After  a  certain  delay, 
the  creditors  sold  their  interest  in  the  debtor's  property  to 
the  person  who  would  offer  to  pay  the  largest  proportion  of 
the  sums  they  claimed.  He  became  the  purchaser,  and  this 
emptio  honoru/m  transferred  to  him  the  persona,  or  legal 
existence  of  the  debtor,  who  thereby  suffered  a  capitis  demi- 
n  utio,  and  became,  in  the  language  of  the  law,  '  infamous.^ 
It  was  in  the  exercise  of  his  ^  extraordinary '  jurisdiction  that 
the  magistrate  gave  this  mode  of  execution. 
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109.  In  the  third  period  of  the  Roman  system  of  civil 
process,    the   period   of  extraordinaria   jvdicia, 

tins  summary  jurisdiction  was   the   only  juris-  oftheMoman 
diction  the  magistrate  exercised.     There  was  no  tyt^  of  civil 
longer  any   distinction    between  jus  and  jvdi-  TheJiraor- 
dum  ;   the  magistrate  and  the  judge  were  the  ^{^^^i^i- 
same  person.     By  a  constitution  published  a.d. 
294,  Diocletian  directed  all  magistrates  in  the  provinces  to 
decide  causes  themselves.     The  practice  was,  in  course  of 
time,  extended  throughout  the  whole  of  the  empire ;  and  in 
the  days   of  Justinian,   it  was  possible  to   speak  of  the 
crdinaria  jvdida  as  quite  past.* 

110.  In  the  days  of  the  later  emperors,  the  provinces  were 
classed  tocrether  into  prsBfectures.  Over  each 
provmce  was  a  prases,  who  had  a  mccuniis,  or 
vice-president,  under  him,  and  who,  either  himself  or  by  his 
vicariys,  tried  all  cases  above  a  certain  amount,  fixed  by 
Justinian  at  300  soUdi ;  cases  below  that  amount  were  tried 
by  inferior  judges,  csSiedijydices  pedanei.  The  great  cities, 
such  as  Constantinople  and  Alexandria,  were  under  a  separate 
jurisdiction.  The  prsBtorian  prefect  was  the  head  judge  of 
appeal ;  but  a  final  appeal  lay  to  the  emperor  himself. 

111.  In  the  time  of  Justinian,  an  action  was  begun  by  the 
plaintiff  announcing  to  a   magistrate   that    he 

wished  to  bring  an  action,  a  proceeding  which  was  ^thtref^^' 
termed  the  den/untiatio  actionis,  and  furnishing  a 
short  statement  of  his  case ;  this  statement,  called  the  Kbellus 
conventionis,  the  magistrate  sent  by  a  bailiff  of  the  court 
{executor)  to  the  defendant.  The  parties  or  their  procurators 
appeared  before  the  magistrate,  and  the  magistrate  decided 
the  case.  Exceptio  was  still  used  as  the  term  to  express  the 
plea  of  the  defendant,  which  he  generally,  of  course  reduced 
to  writing,  but  apparently  not  only  was  he  not  obliged  to  do 
so,  but  it  was  not  even  necessary  in  all  cases  for  the  plaintiff 
to  put  his  plaint  into  writing ;  if  he  did  not,  the  executor 
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woold  merely  tell  the  defendant,  by  word  of  mouth,  that  an 
action  had  been  brought  against  him,  perhaps  adding  a 
general  statement  of  the  object  for  which  it  was  brought. 
The  litis  oonteataiio  took  place  directly  the  magistrate  began 
to  hear  the  cause.  The  condemnation  was  no  longer  merely 
a  pecuniary  one,  but  the  system  of  execution  was  not  mate- 
riaUy  different  from  what  it  had  been  under  the  praetorian 
system. 


INSTITUTIONUM 

JUSTINIANI 
P  R  0  (E  M  I  U  M. 


IH  KOXIXB  DOMINI   NOSTBI   JX8U 
CHBI8TI. 

Impbbatob  Cjbbxr  Flativs  Jus- 
TiiriAirus,  Alakanicus,  Gothi- 
C178,  Fbancicus,  GrEBXAiriCTrS, 
Anticus,  AiiAif  XCU8,  Yaitdalicus, 

AfBXCANUS,  PIUS,  FBLIX,IirCLTTU8, 

yictob  ac  tbiumphatob,  8expbb 
Augustus,  cupidjb  leoux  juybiy- 

TUTI. 

Imperatoriam  majestatem  non 
solum  armis  decoratam,  sed  etiam 
legibos  oportet  esse  armatam,  ut 
ntmmque  tempns  et  bellorum  et 
pacis  recte  possit  fifubeniari;  et 
prineeps  Homanns  yictor  existat 
non  Bolimi  in  hostilibus  preeliis,  sed 
etiam  per  legitimos  tramites  calum- 
niantium  iniquitates  expellens,  et 
fiat  tarn  juris  religiosissimus,  quam 
Tictis  hostibus  triumphator. 

1.  Quorum  utramque  viam  cum 
summis  yigiliis  summaque  ^rovi- 
dentia,  annuente  Deo,  perfecimus. 
£t  bellicos  quidem  sudores  nostros 
barbaricse  gentes  sub  juga  nostra 
deduetffi  oognosount,  et  tam  Africa 
quam  alie  numerosas  provincis  post 
tanta  tempomm  spatia,  nostris  vic- 
toriis  a  coelesti  liumine  presstitis, 
iterum  ditioni  BomansD  nostroque 
additss  imperioprotestantur;  omnes 
▼ero  populi  legibus  jam  a  nobis 
promulgatis  yelcompositis  regun- 
tur. 


IH  THB  VAXB  OP  OUB  LOBD  JB8U8 
CHBISr. 

Thb   Empbbob   Cjbsab   Flayius 

JUSTINIAKUS,  TANQUISHEB  OP  THB 
AlaXAKI,    GrOTHS,    FBAlfCS,    GeB- 

XAVs,  Antes,  Alani,  Vandals, 
Afbioans,  pious,  happy,  globious, 
tbiuxphant  conquebob,  bybb 
August,  to  thb  touth  dbsibous 
OP  studying  thb  law,  gbbeting. 

The  imperial  majestr  should  be 
not  only  made  glorious  by  arms,  but 
also  strengthened  by  laws,  that,  alike 
in  time  of  peace  and  in  time  of  war, 
the  state  may  be  well  goYemed,  and 
that  the  emperor  may  not  only  be 
Yictorious  in  the  field  of  battle,  but 
also  may  hj  eyerj  legal  means  repel 
the  iniquities  of  men  who  abuse  the 
laws,  and  may  at  once  religiously 
uphold  justice  and  triumph  OYer  his 
conquered  enemies. 

1.  By  our  incessant  labours  and 
great  care,  with  the  blessing  of  God, 
we  hsYc  attained  this  double  end. 
The  barbarian  nations  reduced  under 
our  yoke  know  our  efiurts  in  war;  to 
which  also  Africa  and  Yery  many 
other  proYinces  bear  witness,  whidii, 
after  so  long  an  interYal,  haYe  been 
restored  to  the  dominion  of  Borne 
and  our  empire,  by  our  victories 
gained  through  the  favour  of  heaYen. 
All  nations  moreover  are  governed 
by  laws  which  we  have  eiuier  pro- 
mulgated or  arranged. 
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2.  Et  cum  sacratissimas  constitu- 
tiones  antea  oonf asas  in  laculentam 
erezimus  consonantiam,  tunc  nos- 
tram  eztendimua  ouram  ad  im- 
mensa  yeteris  prudentisB  yolumina ; 
et  opus  desperatum,  qaasi  per 
medium  profundum  euntes,  ccBlesti 
fayore  jam  adimpieyimua. 

3.  Cumque  hoc  Deo  propitio 
peraotum  est,  Triboniano  yiro  mag- 
nifioo,  magistro  et  ezquasstore  sacri 

?alatii  nostri,  nee  non  Theophilo  et 
)orotheo  yiris  illustribus,  aDteces- 
aoribus  nostris  (quorum  omnium 
aolertiam  et  legum  scientiam  et 
circa  nostras  jussiones  fidem  jam 
ex  multis  rerum,  argumentis  ac- 
oepimus)  conyocatis,  mandayimus 
specialiter  ut  nostra  auctoritate 
nostrisque  suasionibus  Institu- 
tiones  componerent,  ut  liceat  yobis 
prima  legum  ounabula  non  ab  an- 
tiquis  fabulis  discere,  sed  ab  im- 
periali  splendore  appetere ;  et  tam 
aures  quam  anima  yestrsB  nihil  in- 
utile nihilque  perperam  positum, 
sed  quod  in  ipsis  rerum  obtinet  ar- 
gumentis, accipiant.  Etquodpriore 
tempore  yiz  post  quadriennium 
prioribus  contingebat,  uttunc  con- 
stitutiones  imperatorias  lefj^erent, 
hoc  yos  a  primordio  ingrediamini : 
diffnitanto  honore  tantaque  reperti 
felicitate,  ut  et  initium  yobis  et 
finis  legum  eruditionis  a  yoce  prin- 
cipali  procedat. 


4.  Igiturpostlibrosquinquaginta 
Digestorum  seu  Panaeotarum,  in 
quiDus  omne  jus  antiquum  collatum 
est,  quos  per  eumdem  yirum  excel- 
sum  Tribonianum  neo  non  ceteros 
yirod  illustres  et  facundissimos  con- 
fecimus,  in  hos  quatuor  libros 
easdem  Institutiones  partiri  jussi- 
mus,  ut  sint  totius  legitimse  scientisB 
prima  elementa. 

6.  In  quibus  breyiter  expositum 
est  et  quod  antea  obtinebat,  et 
quod  postea  desuetudine  inum- 
bratum  imperiali  remedio  illumi- 
natum  eat. 


2.  When  we  had  arranged  and 
brought  into  perfect  harmony  the 
hitherto  confused  mass  of  imperii 
constitutions,  we  then  extended  our 
care  to  the  endless  yolumes  of  an- 
cient law;  and,  sailing  as  it  were 
across  the  mid  ocean,  haye  now  com- 
pleted, through  the  fayour  of  heayen, 
a  work  we  once  despaired  of. 

3.  When  by  the  blessing  of  Grod 
this  task  was  accomplished,  we  sum- 
moned the  most  emment  Tribonian, 
master  and  ex-qusBstor  of  our  palace, 
together  with  the  illustrious  Theo- 
phdus  and  Dorotheus,  professors  of 
law,  all  of  whom  haye  on  many  occa- 
sions proyed  to  us  their  ability,  legal 
knowledge,  and  obedience  to  our 
orders;  and  we  specially  charged 
them  to  compose,  under  our  autho- 
rity and  adyice.  Institutes,  so  that 
you  may  no  more  learn  the  first  ele- 
ments of  law  from  old  and  erroneous 
sources,  but  apprehend  them  by  the 
clear  light  of  imperial  wisdom ;  and 
that  your  minds  and  ears  ma j  receiye 
nothing  that  is  useless  or  misplaced, 
but  only  what  obtains  in  actual  prac- 
tice. So  that,  whereas,  formerly,  the 
foremost  among  you  could  scarcely, 
after  four  years' study,  read  the  im- 
perial constitutions,  you  may  now 
commence  your  studies  by  reading 
them,  you  who  haye  been  thought 
worthy  of  an  honour  and  a  happiness 
so  great  as  that  the  first  and  last  les- 
sons in  the  knowledge  of  the  law 
should  issue  for  you  from  the  mouth 
of  the  emperor. 

4.  When  therefore,  by  the  assist- 
ance of  the  same  eminent  person 
Tribonian  and  that  of  other  illustri- 
ous and  learned  men,  we  had  com- 
piled the  fifty  books,  called  Digests 
or  Pandects,  in  which  is  coUectea  the 
whole  ancient  law,  we  directed  that 
these  Institutes  should  be  diyided 
into  four  books,  which  mi^ht  serye 
as  the  first  elements  of  the  whole 
science  of  law. 

6.  In  these  books  a  brief  exposi- 
tion is  giyenof  the  ancient  laws,  and 
of  those  also,  which,  oyershadowed 
by  disuse,  haye  been  asain  brought 
to  light  by  our  imperiiu  authority. 
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6.  Qoas  ex  omnibus  aniiqaorum 
InBtitatioiiibuB,  et  pnecipue  ex 
commentariis  Gkui  nostri  tarn  Insti- 
tationum  qoam  rerum  cotidiano- 
nun,  aliisque  multis  commentariis 
oompotitas  cum  tres  prsBdicti  yiri 
pruaentes  nobis  obtulemnt,  et  le- 
gimns  et  cognoyimus  et  plenissi- 
mum  nostramm  constitutionom 
Tobur  eis  accommodayimas. 


7.  Samma  itaqne  ope  et  alacri 
stndio  bas  leges  nostras  accipite ; 
et  Yosmetipsos  sio  eruditos  osten- 
dite,  ut  spes  vos  pulcberrima  foveat, 
toto  legitimo  opere  perfecto,  posse 
etiam  nostram  rempublicam  in 
partibns  ejas  yobis  credendis  gu- 
DemarL 


D.  CP.  XI.  calend.  deoembris, 
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6.  These  fonr  books  of  Institutes 
thus  compiled,  from  all  the  Institute's 
left  us  by  the  ancients,  and  chiefly 
from  the  commentaries  of  our  Gains, 
both  from  his  Institutes  and  his 
Journal,  and  also  from  many  other 
commentaries,  were  presented  to  us 
by  the  three  leamea  men  we  haye 
aboye  named.  We  read  and  exam- 
ined them,  and  haye  accorded  to 
them  all  the  force  of  our  constitu- 
tions. 

7.  E«ceiye,  therefore,  with  eager- 
ness, and  study  with  cheerful  aiU- 
gence,  these  our  laws,  and  show 
yourselyes  persons  of  such  learning 
that  you  may  oonoeiye  the  flatter- 
ing hope  of  yourselyes  being  able, 
when  your  course  of  legal  study  is 
completed,  to  goyem  our  empire  in 
the  different  portions  that  may  be 
entrusted  to  your  care. 

Giyen  at  Constantinople  on  the 
eleyenth  day  of  the  calends  of  De- 
cember, in  tne  third  consulate  of  the 
Emperor  Justinian,  eyer  August. 
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Tit.  I.    DB  JUSTITIA  ET  JURE. 

JusTiTiA  est  oonsians  et  per-  Justice  is  the  constant  and  per- 
petua  Yoluntas  jus  suoin  cuique  petual  wish  to  render  every  one  his 
tribnendi.  due. 

D.  i.  1. 10. 

The  term  jua  {id  quod  jussum  est),  in  its  most  extended 
sense,  was  tiJcen  by  the  Roman  jurists  to  include  all  the  com- 
mands laid  upon  men  that  they  are  bound  to  fulfil,  both  the 
commands  of  morality  and  of  law.  The  distinction  between 
commands  which  are  only  enforced  by  the  sanction  of  public 
or  private  opinion,  and  those  enforced  by  positive  legal  sanc- 
tions, may  seem  clear  to  us;  but  the  Roman  jurists,  in 
speaking  of  the  elementary  principles  and  divisions  of  juris- 
prudence, did  not  keep  law  and  morality  distinct.  Celsus 
defines  jusa^  curs  boni  et  osqui,  (D.  i.  I.  1.)  This  extension 
of  the  term  would  sink  positive  law  in  morality ;  that  only 
would  be  supposed  to  be  commanded  which  ought  to  be 
commanded.  The  confiision  arose  principally  from  the  view 
of  the  law  of  nature,  borrowed  from  Greek  philosophy  by 
the  jurists.     (See  Introd.  sec.  14.) 

Jus,  used  in  its  strictly  legal  sense,  has  two  principal 
meanings.  It  either  signifies  law,  that  is,  the  whole  mass  of 
rights  and  duties  protected  and  enforced  by  legal  remedies, 
or  it  means  any  single  right,  that  is,  any  faculty  or  privilege 
accorded  by  law  to  one  man  accompanied  by  a  correlative 
dutv  imposed  on  another  man.  Jus  itineris,  for  instance, 
is  the  right  given  to  one  man  of  going  through  the  land  of 
another  who  is  placed  under  a  duty  of  {obligatio)  to  let  him 
pass.  Neither  a  right  nor  a  duty  can  exist  without  the  other. 
(See  Introd.  sec.  36). 

1.  Jurisprudentia  est  divinarum  1.  Jurisprudence  istheknowledffe 
atque  humanarum  rerum  notitia,  of  things  divine  and  human ;  the 
juBti  atque  injusti  scientia.  science  of  the JjiAt  and  the  unjust. 

D.  i.  1. 10. 2. 
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Jurisprudentia  is  the  knowledge  of  what  is  jus,  and  jus, 
according  to  the  theoiy  of  the  law  of  nature,  laid  down  what 
is  commanded  by  right  reason,  this  right  reason  being  common 
to  nature,  or,  as  the  Romans  more  often  said,  to  the  Gods, 
and  to  man.  The  knowledge  of  divine  things  was  therefore 
necessary,  as  well  as  the  knowledge  of  human  things,  to  say 
what  were  the  contents  of  jvs.  Both  this  and  the  preceding 
definition  are  taken  at  random  out  of  the  writings  of  Ulpian, 
are  unintelligible  unless  taken  in  connection  with  a  philoso- 
phical theory  from  which  they  are  here  dissevered,  and  are 
quite  out  of  place  at  the  beginning  of  an  elementary  treatise 
on  law.    (See  Introd.  sec.  34.) 


2.  His  igitiur  generaliter  oogni- 
lis  et  incipientibus  nobis  exponere 
jura  popoli  Eomani,  ita  yidentor 
poRse  tradi  commodissime,  si  primo 
levi  ac  simplici  via,  post  aeinde 
diiigentissima  atque  exactissima 
interpretatione  singula  tradantur. 
Alioqain,  si  statim  ab  initio  mdem 
adhucet  infirmum  animomstudiosi 
xnultitudine  aut  varietate  renim 
onerayerimus,  duorum  altemm, 
aut  desertorem  studioram  efficie- 
mus,  aut  cum  magno  labore,  ssBpe 
etiam  cum  diffidentia  qusD  plerum- 
que  juvenes  avertit,  serins  ad  id 
perducemuS}  ad  quod  leviore  via 
ductus  sine  magno  labore  et  sine 
ulla  diffidentia  maturius  perduci 
potuisset. 


3.  Juris  prsecepta  sunt  hsBc: 
honesteyivere,  alterum  nonlsedere, 
suum  cuique  tribuere. 

4.  Hujus  studii  dus  sunt  po- 
sitiones,  publicum  et  priyatum. 
Publicum  jus  est,  quod  ad  statum 
rei    Eoman»  spectat;  priyatum, 

2uod  ad  singulorum  utilitatem. 
)icendum  est  igitur  de  jure  pri- 
yato,  quod  tri])ertitum  est ;  col- 
lectum    est  enim  ex  naturalibus 

I)r8eceptis  aut  gentium  aut  ciri- 
ibus. 


2.  Haying  explained  these  general 
terms,  we  think  we  shall  commence 
our  exposition  of  the  law  of  the  So- 
man people  most  adyantageously,  if 
we  pursue  at  first  a  plain  and  easy 
path,  and  then  proceed  to  explam 
particular  details  with  the  utmost 
care  and  exactness.  For,  if  at  the 
outset  we  oyerload  the  mind  of  the 
student  while  yet  new  to  the  subject 
and  unable  to  bear  much,  with  a 
multitude  and  yariety  of  topics,  one 
of  two  things  will  happen — we  shall 
either  cause  him  wholly  to  abandon 
his  studies,  or,  after  great  toil,  and 
often  idler  great  distrust  of  himself 
(the  most  frequent  stumbling-block 
in  the  way  of  youth),  we  shall  at  last 
conduct  nim  to  the  point,  to  which, 
if  he  had  been  led  by  an  easier  road, 
he  might,  without  great  labour,  and 
without  any  distrust  of  his  own 
powers,  haye  been  sooner  conducted. 

3.  The  maxims  of  law  are  these : 
to  liye  honestly,  to  hurt  no  one,  to 
giye  eyery  one  his  due. 

4.  The  study  of  law  is  dirided  into 
two  branches ;  that  of  public  and  that 
of  priyate  law.  Public  law  regards 
the  goyemment  of  the  Eoman  Em- 
pire ;  priyate  law,  the  interest  of  in- 
diyiduals.  We  are  now  to  treat  of  the 
latter,  which  is  composed  of  three 
elements,  and  consists  of  precepts 
belonging  to  natural  law,  to  the  law 
of  nations,  and  to  the  ciyil  law. 


D.  i.  1. 1. 


Both  the  jus  publicum  and  the  jus  privatum  fall  nnder 
municipal  law^  that  is^  the  law  of  a  particular  state.   Puhlicum 
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jus  in  sacriSf  in  sacerdoiibics,  in  mcbgisi/ratihus  consistit. 
(D.  i.  1.  2).  Public  law  regulates  religious  worship  and  civil 
administration ;  private  law  determines  the  rights  and  duties 
of  individuals.  The  threefold  division  of  private  law  given 
in  the  text  is 'discussed  in  the  next  section. 

Tit.  II.  DB  JURE  NATURALI  GENTIUM  ET  CIVILI. 

Jus  naturale   est,  quod  natura      The  law  ofnatore  is  that  law  which 

omnia  animalia  docuit :   nam  jus  nature  teaches  to  all  animals.    For 

istud  non  humani  generis  proprium  this  law  does  not  belong  exclusiyelv 

est,  sed  omnium  animalium  quie  to  the  human  raoe«  but  belongs  to  all 

in  cobIo,  qute  in  terra,  quas  in  marl  animals,  whether  of  the  earth,  the 

nascuntur.    Hino  desoendit  maris  air,  or  the  water.    Hence  proceeds 

atque  feminse    coDJunctio,  quam  the  union  ofmale  and  female,  which 

nos  matrimonium  appellamus ;  hinc  we  term  matrimony ;  hence  the  pro- 

liberorum  procreatio,hinc  educatio.  creation  and  bringing  up  of  children. 

Videmus    etenim    cetera  (juoque  We  see,  indeed,  that  edl  the  other 

animalia  istius  juris  peritia  cen-  animals  besides  man  are  considered 

sen.  as  having  knowledge  of  this  law. 

D.  i.  1. 1.  3. 

In  the  Introduction  (sec.  14)  a  sketch  has  been  given  of 
what  the  jurists  meant  by  the  lex  naturoe.  It  was  the  ex* 
pression  of  right  reason  inherent  in  nature  and  man^  and 
having  a  binding  force  as  a  law.  It  was  contrasted  with  the 
jus  civile,  the  old  strict  law  of  Rome  (Introd.  sec.  10),  and 
also  with  the  jiL8  gentium,  the  sum,  that  is,  of  the  law  found 
to  obtain  in  other  nations  besides  the  Romans,  as  well  as  in 
Roman  law.  (Introd.  sec.  12.)  There  thus  arose  the  three- 
fold division  of  law  adopted  in  the  last  paragraph  of  the  last 
title ;  but  the  jits  gentium  and  the  jvs  naturale  were  often 
placed  in  the  same  head  of  division,  for  the  law  common  to 
all  nations  was  but  the  embodiment  and  indication  of  what 
right  reason  was  supposed  to  command  to  all  men.  Thus 
while  the  threefold  division  of  lawwas  adopted  by  some  jurists, 
a  twofold  division  was  adopted  by  others,  and  is  adopted  in 
the  next  and  the  last  paragraphs  of  this  title,  Justinian  first 
borrowing  from  Ulpian,  who  adopted  the  threefold  division, 
and  then  from  Gains  who  adopted  the  twofold. 

Unfortunately,  in  order  to  give  a  notion  of  jtLs  naturals, 
Justinian  has  borrowed  a  passage  from  Ulpian,  in  which  that 
jurist  runs  off  into  a  subsidiary  and  divergent  line  of  thought. 
It  is  easy  to  see  that  if  we  begin  to  make  inherent  reason  the 
foundation  of  law,  we  may  find  it  necessary,  to  take  into  ac- 
count the  community  of  actions  which,  in  some  of  the  primary 
features  of  physical  Ufe,  reason  or  instinct  suggests  to  man 
and  animals,  \iju8  is  that  which  nature  commands,  nature 
may  be  said  to  command  the  propagation  of  the  species  in 
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animals  as  much  as  in  man^  and  tlius  there  would  be  a  jus 
common  to  animals  and  to  men.  A  jurist^  to  whom  the 
theory  of  the  lex  naturoe  was  familiar^  might  easily  pursue 
the  subject  to  a  point  in  which  men  and  animals  seemed  to 
meet.  But  the  main  theory  had  nothing  to  do  with  animals^ 
as  it  looked  only  to  the  reason  inherent  in  the  universe  and 
in  man^  and  in  considering  what  the  Roman  jurists  meant  by 
jus  naiurale  this  fragment  of  Ulpian  may  be  almost  entirely 
dismissed  from  our  notice. 


1.  Jus  autem  civile  yel  gentium 
ita  diyiditur.  Omnes  populi  qui 
legibus  et  moribus  re^untur,  par- 
tim  suo  proprio,  partim  communi 
omnium  nominum  jure  utuntur ; 
nam  quod  ^uisque  populua  ipse 
Bibi  jus  constituit,  id  ipsius  civitatis, 
propriumest,vocaturquejus  civile, 
quasi  jus  proprium  ipsius  civitatis. 
Quod  vero  naturalis  ratio  inter 
omnes  homines  constituit,  id  apud 
omnes  persBque  custoditur,  voca- 
turque  jus  gentium,  quasi  quo  jure 
omnes  gentes  utuntur.  Et  populus 
itaque  Eomanus  partim  suo  pro- 
prio,  partim  communi  omnium  ho- 
minum  jure  utitur :  quse  singula 
qualia  sint,  suis  locis  proponemus. 


2.  Sed  jus  quidem  civile  ex  una- 
quaque  civitate  appellatur,  veluti 
Atheniensium :  nam  si  quis  velit 
8oIonis  vel  Draconis  leges  appellare 
jus  civile  Atheniensium,  non  erra- 
verit.  Sic  enim  et  jus  <}uo  populus 
Komanus  utitur,  jus  civile  Koma- 
norum  appellamus,  vel  jus  Quiriti- 
um  quo  Quirites  utuntur;  Bomani 
enim  a  Quirino  Quirites  appellan- 
tur.  Sed  quotiens  non  addimus 
nomen  cinus  sit  civitatis,  nostrum 
jus  signincamus :  sicuti  cum  poe- 
tam  dicimus  nee  addimus  nomen, 
subauditur  apud  Grscos  egregius 
Homerus,  apud  nos  Yirgilius.  Jus 
autem  gentium  omni  humano  ge- 
neri  commune  est :  nam  usu  exi- 
gente  et  humanis  uecessitatibus, 
gentes  humanss  quffidam  sibi  consti- 
tuerunt. — Bella  etenim  orta  sunt  et 
oaptivitates  secutie,  et  servitutes 
^un  sunt  naturali  juri  contraris  ; 
lure  enim  naturali  ab  initio  omnes 
liomines  liberi  nascebantur.     Et 


1.  Civil  law  is  thus  distinguished 
from  the  law  of  nations.  Every  com- 
munity governed  by  laws  and  cus- 
toms, uses  partly  its  own  law,  partly 
laws  common  to  all  mankind.  The 
law  which  a  people  makes  for  its  own 
government  belongs  exclusively  to 
that  state  and  is  called  the  civil  law 
as  being  the  law  of  the  particular 
state.  But  the  law  which  natural 
reason  appoints  for  all  mankind  ob- 
tains equally  among  all  nations,  and 
is  called  the  law  of  nations,  because 
all  nations  make  use  of  it.  The 
people  of  Bx>me,  then,  are  governed 
partly  by  their  own  laws,  and  partly 
by  the  laws  which  are  common  to 
all  mankind.  We  will  take  notice 
of  this  distinction  as  occasion  may 
arise. 

2.  Civil  law  takes  its  name  from 
the  State  wkich  it  governs,  as,  for 
instance,  from  Athens ;  for  it  would 
be  very  proper  to  speak  of  the  laws 
of  Solon  or  Draco  as  the  civil  law  of 
Athens.  And  thus  the  law  which 
the  lloman  people  make  use  of  is 
called  the  civil  law  of  the  Eomans, 
or  that  of  the  Quirites,  as  being  used 
by  the  Quirites ;  for  the  Romans  are 
called  Quirites  from  Quirinus.  But 
whenever  we  speak  of  civil  law,with- 
out  adding  the  name  of  any  state,  we 
mean  our  own  law;  just  as  the 
Greeks,  when  '  the  poet '  is  spoken 
of  without  any  name  being  expres- 
sed, mean  the  great  Homer,  and  we 
Bomans  mean  Virgil.  Thelaw  of  na- 
tions is  common  to  all  mankind,  for 
nations  have  established  certain 
laws,  as  occasion  and  the  necessities 
of  human  life  required.  Wars  arose 
and  in  their  train  followed  captivity 
and  slavery.both  which  are  contrary 
to  the  law  of  nature ;  for  by  that  law, 
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ex  hoc  jure  gentiam,  omnes  pene  all  men  are  originally  bom  free.  Fur- 
contractus  introducti  sunt,  ut  emp-  ther,  by  the  law  of  nations  almost  all 
tio,  Tenditio,  locatio,  conductio,  contracts  were  at  first  introduced,a8, 
societas,  depositum,  mutuum  et  for  instance,  buying  and  sellmg,  let- 
alii  innumerabiles.  tin^  and  hiring,  partnerships,  de- 

posits, loans,  and  very  many  others. 

D.  i.  4.  6. 

The  term  jus  civile,  as  used  here,  entirely  depends  for  its 
meaning  on  the  contrast  between  it  and  the  jus  gentium. 
When  the  jnrists  came  to  examine  different  systems  of  laws, 
they  found  much  in  each  that  was  common  to  all.  This  common 
part  they  termed  the  ju^s  gentium  :  and  the  residue,  the  part 
peculiar  to  each  state,  they  csMedjus  civile.  The  contracts  of 
sale,  hiring,  and  the  others  mentioned  in  the  text,  were,  they 
found,  carried  on  much  in  the  same  way  in  every  country,  and 
they  therefore  assigned  them  to  the  head  otjus  gentium,  and 
contrasted  them  with  forms  of  contract  which  were  peculiar  to 
the  old  Roman  law,  and  were  therefore  considered  part  of  the 
jvs  civile.  In  the  usual  sense  otjus  civile,  in  which  it  means 
the  old  law  of  Rome  prior  to  the  jus  honorarium  (see  In  trod, 
sec.  10),  these  contracts  were  part  of  the  jus  civile,  that  is, 
they  were  part  of,  and  were  recognised  by,  the  old  law,  but 
they  were  also  part  of  the  general  law  of  nations,  no  forms 
peculiar  to  Roman  law  being  necessary  for  their  creation. 


3.  Constat  antem  jus  nostrum 
aut  ex  scripto  aut  ex  non  scripto, 
ut  apud  GrsBCOS  rw  vofiMv  ol  fUv 
t[yypa<f>ot,  ol  d«  aypa<l)oi.  Scriptum 
jus  est  lex,  plebiAcita,  senatus-con- 
sulta,  principium  placita,  magistra- 
tuum  edicta,responsa  prudentium. 

4.  Lex  est  quod  populus  £oma- 
nuB,  senatorio  magistratu  interro- 

fante,  veluti  consme,  constituebat. 
lebiscitum  est  quod  plebs,  plebeio 
magistratu  interrogante,  veluti 
tribune,  constituebat.  Plebs  autem 
a  populo  eo  differt,  quo  species  a 
genere ;  nam  appellatione  populi 
universi  cives  significantur,  con- 
numeratis  etiam  patriciis  et  sena- 
toribus.  Plebis  autem  appellatione, 
sine  patriciis  et  senatoribus,  ceteri 
cives  significantur.  Sed  et  plebis- 
cita,  lata  lege  Hortensia,  non  minus 
▼alere  quam  leges  coeperunt. 


3.  Our  law  is  written  and  un- 
written, just  as  among  the  Greeks 
some  of  tneir  laws  were  written  and 
others  not  written.  The  written 
part  consists  of  laws,  plebiseita, 
senaius-consuUa,  en ActmeDUi  of  em- 
perors, edicts  of  magistrates,  and 
answers  of  jurisprudents. 

4.  A  law  IS  that  which  was  enacted 
by  the  Koman  people  on  its  being 
proposed  by  asenatorian  magistrate, 
as  a  consul.  Jl  pUbitcitum  is  that 
which  was  enacted  by  the  plebs  on 
its  being  proposed  by  a  plebeian 
magistrate,  as  a  tribune.  Ihe  plebs 
differs  from  the  people  as  a  species 
from  its  genus  ;  for  all  the  citizens, 
including  patricians  and  senators, 
are  comprehended  in  the  people ; 
but  the  plebs  only  includes  citizens, 
not  being  patricians  or  senators. 
Plebiscita,  after  the  Hortensian  law 
had  been  passed,  began  to  have  tlie 
same  force,  as  laws. 


Gai.  i.  3. 

Q 
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A  lex  or  populi  scitum,  to  use  a  word  made  by  the  com- 
mentators  on  the  analogy  of  plehiscitum,  was  passed  originally 
only  in  the  comitia  curiata ;  after  the  establishment  of  the 
comitia  centuriata  in  both  these  comitia ;  but,  excepting  in 
the  case  of  conferring  the  imperium,  almost  always  in  the 
ceniuriata.     (See  In  trod,  sea  15.) 

The  lex  Horterma,  467  a.u.c,  had  been  preceded  by  the 
lex  Valeria,  804  a.u.c,  and  the  lex  Publilia,  414  a.u.c,  by 
both  of  which  it  was  provided  that  plebisdta  should  bind  the 
whole  people.  Either  the  effect  of  their  provisions  had  been 
disputed,  or  exceptions  had  been  made  to  them,  or  perhaps 
the  extension  of  the  authority  of  the  plebisdtum  which  they 
gave  was  not  so  complete  as  their  terms  would  seem  to  imply. 
(Nieb.  2.  366.)  The  term  lex  is  very  frequently  applied  to 
plebisdta  as  well  as  to  populi  sdta.     (See  Introd.  sec.  9.) 

5.  SeDatas-consultQm  est  quod  5.  A  senattu-contultum  is  that 
senatiu  jabet  atque  constituit:  which  the  senate  commands  and 
nam  cnm  auctus  esset  populus  Ro-  appoints :  for,  when  the  Roman 
manus  in  eum  modnm  ut  difficile  people  were  so  increased  that  it  was 
esset  in  nnum  earn  conyocari  le^ps  difficult  to  assemble  it  together  to 
sanciendie  causa,  e(]uum  visum  est  pass  laws,  it  seemed  right  that  the 
senatum  vice  popuh  consuli.  senate  should  be  consulted  in  the 

place  of  the  people. 

Gai.  i.  4 ;  D.  i.  2.  2.  9. 

SenatvS'ConsuUa  had  in  some  instances  the  force  of  a 
law  even  in  the  times  of  the  republic,  for  we  have  a  few  pre- 
served of  a  date  antecedent  to  the  Caesars,  which  undoubtedly 
had  the  force  of  law ;  but  they  all  relate  to  matters  of  social 
administration,  such  as  forbidding  burial  within  the  city,  or 
the  importation  of  wild  beasts.  (See  Introd.  sec.  17.)  But 
we  cannot  speak  of  senatus-consulta  as  a  substantial  part  of 
the  general  legislation  till  the  times  of  the  emperors,  when 
they  superseded  every  other  except  the  emperor's  enactments. 
The  appeal  of  the  emperor  to  their  authority  dwindled  down 
almost  immediately  into  a  mere  form.  (Cod.  i.  14.  12.  1.^  m 
j/rcesenti  leges  ccndere  soli  imperatori  concesswm  est.) 

6.  Sed  et  quod  principi  placuit,  6.  That  which  seems  good  to  the 
legis  habetyigorem ;  cum  lege  recna  emperor  has  also  the  force  of  law ; 
quffi  de  ejus  imperio  lata  est,popuius  for  the  people,  by  the  lex  reaia,  which 
ei  et  in  eum  omne  imperium  suum  is  passed  to  confer  on  him  bis  power, 
et  potestatem  concessit.  Quod  cum  -  make  over  to  him  their  whole  power 
que  ergo  imperator  per  enistolam  and  authority.  Therefore  whatever 
constituit,  vel  oo^oscens  aecrevit,  the  emperor  ordains  by  rescript,  or 
vel  edicto  priecepit,  legem  esse  con-  decides  in  adjudging  a  cause,  or  lays 
Stat;  had  sunt  qusD  oonstitntiones  down  by  edict,  is  unquestionably 
appellantur.  Plane  ex  hiBqusDdam  law;  and  it  is  these  enactments  of 
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guilt  personalea,  qua  nee  ad  exem-    the  emperor  that  are  called  constitu- 
plam  trahuntur,  quoniam  non  hoc    tions.    Of  these,  some  are  personal, 
princeps  yult ;  nam  quod  alicui  ob    and  are  not  to  be  drawn  into  prece- 
nierituin  indulsit,  vel  si  cui  poenam    dent,  such  not  being  the  intention  of 
irrogaTit,  vel  si  cui  sme  exemplo    the  emperor.  Supposing  the  emperor 
Bubvenit,  personam  non  transgredi*   has  granted  a  favour  to  any  man  on 
tur.      Aliffi  autem  cunoi  generates    accountofhis  merit,  or  inflicted  some 
tint,  omnes  procul  dubio  tenent.       punishment,  or  granted  some  extra- 
ordinary relief,  the  application  of 
these  acts  does  not  extend  beyond 
the  particular  individusJ.    But  the 
other  constitutions,  being  general, 
are  undoubtedly  binding  on  aU. 
Gai.  i.  5;  D.  i.  4. 1. 

The  imperial  constitutions^  though  known  in  the  time  of  the 
previous  emperors^  first  attained^  under  Hadrian,  the  position 
of  being  in  reality  the  only  source  of  law.  They  were  of  three 
kinds ;  first,  epistolm,  letters,  or  answers  to  letters  addressed 
by  the  emperor  to  diflTerent  individuals  or  public  bodies,  or 
mandata,  orders  given  to  particular  officers,  and  restytipia, 
answers  given  by  the  emperor  to  magistrates  who  requested  his 
assistance  in  the  decision  of  doubtful  points ;  secondly,  judi- 
cial sentences,  decreta,  given  by  the  emperors  (Bk.  ii.  15. 4) ; 
both  these  kinds  having  force  only  by  serving  as  a  precedent 
in  similar  cases ;  and  thirdly,  edicta,  or  laws  binding  generally 
on  all  the  subjects  of  the  emperor.     (See  Introd.  sec.  16.) 

It  is  here  said,  on  the  authority  of  Ulpian  (D.  i.  4.  1),  that 
the  emperor  derives  his  authority  from  the  lex  regia.  This 
does  not  refer  to  any  one  law  of  that  name ;  but  to  the  law  of 
the  comitia  cv/riata  by  which  the  imperium  was  conferred. 
Gaius  says,  1.  5,  nee  unquam  dubitaium  est  quin  prificipis 
constitutio  legis  vicei)}  ohtineat  cum  ipse  imperaior  per  legem 
imperium  accipiaU  This  law  was  a  relic  of  that  by  which  the 
king  had  been  invested  with  the  royal  authority,  intrusted  to 
him  by  the  miria  representing  the  populus ;  and  it  was  con- 
sidered that  the  emperor  was  in  like  manner  invested  with  all 
the  power  of  the  Roman  people  transferred  to  him  on  his  re- 
ceiving the  imperium,     (See  Introd.  sec.  16.) 

7.  PrsBtorura  quoque  edicta  non  7.  The  edicts  of  the  prators  are 
modicam  juris  obtinent  auctori-  also  of  great  authority.  These  edicts 
tatem.  Hoc  etiam  jus  honorarium  are  called  the  honorary  law,  because 
solemus  appellare,  quod  qui  houo-  those  who  bear  honours  in  the  state, 
rem  gerunt,  id  estmagiptratus,  auc-  that  is,  the  magistrates,  have  given 
toritatem  hnic  juri  dederunt.  Pro-    them  their  sanction.    The  curule 

Sonebant  et  rodilcs  curules  edictum   sdiles  also  used  to  publish  an  edict 
ec^uibusdamcausis^quodedictum   relative  to  certain  subjects,  which 
juris  honorarii  portio  est.  edict  also  became  part  of  the  jus 

honorarium. 
Gai.  i.  6:  D.  xxi.  1. 1. 
Q  2 


84  LIB.  I.      TIT.  II. 

Papinian  says  (D.  i.  1.  7),  that  the  jiis  prcetorium  was  intro- 
duced by  the  praetors,  af^juvandi  vel  supplendi  vel  corrigendi 
juris  CIV  His  gratia.  New  circumstances,  new  habits  of  think- 
ing, and,  in  the  case  of  the  prator  peregrinus,  a  new  scope 
for  authority,  compelled  the  prastor  to  use  an  equitable  power, 
and  frequently  equitable  fictions,  to  extend  the  narrow  limits 
of  the  old  civil  law.  (See  Introd.  sec.  12.)  The  decisions  by 
which  he  did  this  were  called  edicta.  At  the  beginning  of  his 
year  of  office,  the  praetor  published  a  list  of  the  rules  by  which 
he  intended  to  be  bound,  and  this  was  called  the  edictum  per- 
petuuin,  because  it  was  to  apply  to  all  cases  that  might  fall 
under  it  during  the  year  of  office,  and  was  not  made,  like  an 
edictum  rcpetitinum,  to  meet  a  particular  case.  Of  course 
each  prsetor  borrowed  much  from  his  predecessors,  and  thus 
the  edict,  or  rather  all  that  was  not  new  in  it,  was  called  the 
edictum  tralatitium.  (Cic.  Ad  At.  v.  21.)  The  lex  Cornelia 
(B.C.  67)  forbad  a  praetor  to  depart  during  his  term  of  office 
fi'om  the  edict  he  had  promulgated  at  its  commencement.  In 
the  time  of  Hadrian,  a  jurist  named  Salvius  Julianus,  who 
filled  theofficeof  praetor,systematizedand  condensed  theedicts 
of  preceding  praetors  into  one  which  he  called  the  edictum 
perpetuutn,  and  thug  this  term,  edictum,  perpetuum,  which 
generally  means  the  edict  for  the  yeat»,  is  sometimes  the  name 
of  this  work  of  Julianus,  which  was  intended,  no  doubt,  to  serve 
as  the  basis  for  future  annual  edicts.     (See  Introd.  sec.  19.) 

8.  Eesponsa  pradentium  sunt  8.  The  answers  of  the  jurispru- 
sententiae  et  opiniones  eorum  qui-  dents  are  the  decisions  and  opinions 
bus  permissum  erat  jura  condere.  of  persons  who  were  authorized  to 
Nam  antiquitus  institutum  erat,  ut  determine  the  law.  For  anciently  it 
essent  qui  jura  publice  interpreta-  was  provided  that  there  should  be 
rentur,  q  uious  a  Cssare  j  us  respon-  persons  to  interpret  publicly  the  law, 
dendi  datum  est,  qui  jurisconsulti  who  were  permitted  by  the  emperor 
appellabantur :  (juorum  omnium  to  give  answers  on  questions  oflaw. 
sententiee  et  opiniones  eam  aucto-  They  were  called  jurisconsulti ;  and 
ritatem  tenebant,  ut  judici  recedere  the  authority  of  their  decisions  and 
a  respouBo  eorum  non  Hceret,  at  opinions,  when  they  were  all  unani- 
est  constitutum.  mous,  was  such,  that  the  judge  could 

not,  according  to  the  constitution,  re- 
fuse to  be  guided  by  their  answers. 
Gai.  i.  7. 

See  Introd.  sees.  13.  20. 

It  is  to  the  change  in  the  position  of  the  jurists  efiected  by 
Augustus  (sec.  20),  that  allusion  is  made  in  the  words  quibiis 
a  Casare  jus  respondendi  datum  est,  and  it  is  to  the  consti- 
tutions of  Hadrian  (sec.  20)  and  Theodosius  (sec.  27),  that 
the  words  judici  recedere  a  respcnxso  eorum  non  liceret,  ut 
est  constitutum,  refer. 
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9.  ExnonflcriptojasTenit,  quod        9.    The  unwritten   law  is  that 

11SU8  oomprobavit :   nam  dintumi    which  usage  has  establiRbed ;  for  /  (i4A^ti^  • 
mores  consensu  utentium  compro-    ancient  customs,  being  sanctioned  I 
bati  legem  imitantur.  by  the  consent  of  those  who  adopt/ 

them,  are  like  laws. 
D.  i.  3.  32. 

Q;mA  interest  suffragio  populus  voluntaiem  suam  dr claret 
an  rebus  ipsis  et  factis  ?  (D.  i.  3.  32.)  The  Roman  jurists 
did  not  trouble  themselves  to  ascertain  very  accurately  whence 
laws  derive  their  binding  force.  The  vague  expression  in  the 
text  mores  legem  imitantur,  and  the  question  asked  in  these 
words  of  the  Digest  leave  undecided  the  question  of  the 
relation  of  customs  to  laws.  The  Roman  law  held  that  cus- 
toms could  not  only  interpret  law  (optima  legum  interpres 
consuetudo,  D.  i.  3.  37),  but  also  abrogate  it.  In  the  last 
section  of  this  title  it  is  said  that  the  enactment  of  a  state 
may  be  changed  tadto  consensu  populi,  and  in  the  Digest 
(i.  3.  32. 1.)  it  is  expressly  stated  that  leges  tadto  consensu 
omnium  per  desuetudinem  ahrogantur.  The  Code,  certainly, 
lays  down  (viii.  53)  that  the  authority  of  a  custom  is  not  so 
great  that  it  can  '  conquer  reason  or  law.'  We  may  escape 
from  the  difficulty  by  supposing  the  Code  to  be  speaking  of 
particular  not  general  customs.  A  law  fallen  into  desuetude 
might  be  abrogated  by  general  custom,  but  a  particular  cus- 
tom, opposed  to  public  utility  or  express  enactment,  would 
not  be  suffered  to  prevail. 

10.  Et  non  ineleganter  in  duas  10.  The  civil  law  is  not  impro- 
species  jus  civile  distributum  esse  perly  divided  into  twokinds,  for  the 
videtur;  nam  ori^o  ejus  abinstitutis  division  seems  to  have  had  its  ori- 
duarum  civitatum,  Athenarum  sci-  gin  in  the  customs  of  the  two  states 
licet  et  Lacedffimonis  fluxisse  vide-  Athens  and  Lacedsemon.  For  in 
tur.  In  his  enim  civitatibus  ita  a^  these  states  it  used  to  be  the  case, 
solitum  erat,  ut  LacedsBmonii  qui-  that  the  Lacedeemonians  rather 
dem  magis  ea  quae  pro  legibus  ob-  committed  to  memory  what  they 
servarent,  memorisB  mandarent ;  observed  as  law,  while  the  Athe- 
Athenienses  vero,  ea  quae  in  leg^ibus  nians  rather  observed  as  law  what 
scripta  comprehendissent,  custodi-  they  had  consigned  to  writing,  and 
rent.  included  in  the  body  of  their  laws. 

It  is  hardly  necessary  to  say,  that  the  distinction  between 
written  and  unwritten  law  must  always  exist  where  laws  are 
written  at  all,  and  where  no  attempt  has  been  made  to  express 
all  law  in  positive  terms ;  and  that  this  Greek  origin  for  the 
two  branches  of  Roman  law  is  quite  imaginary. 

11.  Sed  naturalia  quidem  jura  11.  Thelaws  of  nature,  which  all 
qua  apud  omnes  gentes  peraeque  nations  observe  alike,  being  esta- 
servantur,divinaquadamproviden-  blished  by  a  divine  providence,  re- 
tia  constituta,  semper  firma  atque  main  ever  fixed  and  immutable, 
immutabilia  permanent.    Ea  vero  But  the  laws  which  every  state  has 
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qu0  ipsa  sibi  quasqae  civitas  con-  enacted,  undergo  frequent  changes, 
gtituit,  snpe  mutari  solent,  vel  either  bj  the  tacit  consent  of  the 
tacito  consensu  popnli,  vel  alia  people,  or  by  a  new  law  being  sub- 
postea  lege  lata.  sequently  passed. 

GAi.i.l;  D.  i.3.  92.1. 

Justinian^  abandoning  the  threefold  division  of  XJIptan, 
which  he  had  adopted  in  the  earlier  paragraphs  of  this  chap- 
ter, now  follows  the  twofold  division  of  Grains  (i,  1),  into  jw« 
naiurale  and  jW  civile, 

Trr.  m.    DE  JURE  PERSONARUM. 

Omne  autem  jus  quo  utimur  vel  All  our  law  relates  either  to  per- 
ad  personas  pertinet,  vel  ad  res,  vel  sons,  or  to  things,  or  to  actions.  Let 
ad  aotiones.  £t  prius  de  personis vi-  us  first  speak  of  persons ;  as  it  is  of 
deamus :  nam  parum  est  jus  nosse,  little  purpose  to  Know  the  law,  if  we 
si  personsB  qnarum  causa  constitu-  do  not  know  the  persons  for  whose 
turn  est,  ignorentur.  Summaitaque  sake  the  law  was  made.  The  chief 
diyisio  de  jurepersonanim  b»c  est,  division  in  the  rights  of  persons  is 
quod  omnes  homines  aut  liberi  this*,  men  are  all  either  free  or 
sunt,  aut  servi.  slaves. 

Gai.  i.  8. 

In  Guius,  and  in  the  Institutes  of  Justinian^  obligations  are 
treated  of  under  the  head  of  things.  The  division  of  law 
which  compels  them  to  be  so  treated  is  obviously  inaccurate, 
for  actions  themselves  are  just  as  much  things  as  obligations ; 
and  if  obligations  were  classed  under  the  head  of  things  be- 
cause they  are  a  mode  of  obtaining  things,  there  is  the  objec- 
tion to  the  classification,  that  the  obtaining  a  thing  is  only 
an  ultimate  and  accidental  result,  not  a  necessary  part,  of  an 
obligation. 

Every  being  capable  of  having  and  being  subject  to  rights 
was  called  in  Roman  law  a  persona,  (See  Introd.  sec.  37.) 
Thus  not  only  was  the  individual  citizen,  when  looked  at  as 
having  this  capacity,  a  persona,  but  also  corporations  and 
public  bodies.  Slaves,  on  the  contrary,  were  not  persancB. 
They  had  no  rights.  (See  Introd.  38.)  The  word  persona  h&a 
also  another  sense.  It  was  used  not  only  for  the  being  who 
had  the  capacity  of  enjoying  rights  and  fulfilling  duties,  but 
also  for  the  different  characters  or  parts  in  which  this  capacity 
showed  itself;  or,  to  borrow  the  metaphor  suggested  by  the 
etymology  of  the  word,  for  the  different  masks  or  faces  which 
the  actor  wore  in  playing  his  part  in  the  drama  of  civic  and 
social  Ufe.  Thus,  for  instance,  the  same  man  might  have  the 
perso7ia  pairis,  or  tutoris,  or  mariti ;  that  is,  might  \iQ  re- 
garded in  his  character  of  father,  tutor,  or  husband. 
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8tai%fs  or  ca/put  (legal  standing)  is  the  correlative  of  per- 
Bona.  Stains  is  the  legal  capacity  of  a  persona :  persona  is 
that  which  has  a  status.  In  Roman  law  there  were  recognised 
three  great  heads  of  this  legal  capacity:  the  status  libertatis, 
the  capacity  to  have  and  be  subject  to  the  rights  of  a  free- 
man ;  the  status  dvitatis,  the  capacity  to  have  and  be  subject 
to  the  rights  of  a  Roman  citizen;  and  the  status  familia,  the 
capacity  to  have  and  be  subject  to  the  rights  of  a  person  sui 
juris.  The  extent  and  meaning  of  each  of  these  capacities  is 
to  be  determined  by  contrasting  it  with  its  corresponding 
negative^  that  is^  with  the  absence  of  the  capacity  spoken  of. 
In  order  to  determine  the  capacity  of  freemen,  we  must  speak 
of  the  position  of  slaves  :  in  order  to  determine  the  capacity 
of  a  citizen,  we  must  speak  of  the  position  of  a  peregrinus : 
in  order  to  determine  the  capacity  of  a  person  sui  juris,  we 
must  speak  of  the  position  of  a  person  not  sui  juris.  The 
discussion  of  these  points  occupies  the  remainder  of  the  first 
book  of  the  Institutes. 

1.  Etlibertasquidem,  exquaeti-  1.  Freedom,  from  which  men  are 
am  liberi  yocantur,  est  mitundis  fa-  said  to  be  free,  is  the  natural  power 
cultas  ejus  quod  cuique  facere  libet,  of  doing  what  we  each  please,  unless 
nisi  si  quid  vi  aut  jure  prohibetur.  prevented  by  force  or  py  law. 

2.  Servitus  autem  est  oonstitutio       2.  Slavery  is  an  institution  of  the 
juris  gentium,  qua  quis  dominio  law  of  nations,  by  which  one  man  is 
alieno  contra  naturam  subjicitur.      made  the  property  of  another,  con- 
trary to  natural  right. 

D.  i.  6.  4. 1.. 

The  institution  of  slavery  was  the  one  thing  in  which  the 
jus  gentium  seemed  to  be  irreconcilable  with  the  jus  naturah; 
and  it  was  this,  probably,  more  than  anything  else,  that  made 
some  of  the  jurists  adopt  the  threefold  division  of  law. 

3.  Send  autem  ex  eo  appellati  3.  Slaves  are  denominated  tervi, 
sunt,  qnod  imperatores  captivos  because  generals  order  their  captives 


vendere,  ac  per  hoc  servarenec  occi-  to  be  sold,  and  thus  preserve  them, 
dere  solent:  qui  etiam  mancipia  and  do  not  put  them  to  death.  Slaves 
dicti  sunt,  eo  quod  ab  hostibus  are  also  called  mancipia,  because 
manu  capiuntur.  they  are  taken  from  the  enemy  by 

the  strong  hand. 
4.  Servl  autem  aut  nascuntur  aut  4.  Slaves  either  are  bom  or  be- 
fiunt.  Nascimturexancillisnostris:  come  so.  They  are  bom  so  when 
fiunt  aut  jure  gentium,  id  est  ex  their  mother  is  a  slave ;  they  become 
captivitate ;  aut  jure  civili,  cum  so  either  b^  the  law  of  nations,  that 
liber  homo,  major  viginti  annis,  ad  is«  by  captivity,  or  by  the  civil  law, 
pretium  participandum  sese  ve-  as  wheii  a  free  person,  above  the 
numdari  passus  est.  age  of  twenty,  suners  himself  to  be 

sold  that  he  may  share  the  price 

given  for  him. 
D.  i.  6.  6.  L 
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Children  bom  out  of  the  pale  of  lawful  marriage  always 
followed  the  condition  of  the  mother ;  and  as  slaves  were  in- 
capable of  contracting  a  lawful  marriage  in  the  peculiar  sense 
of  ^  lawful  ^  adopted  by  Roman  law,  the  children  of  a  female 
slave  were  necessarily  slaves.  They  were  called  venire  when 
bom  and  reared  on  the  property  of  the  owner  of  their  mother. 
(See  Introd.  sec.  46.) 

In  order  to  prevent  a  fraud,  by  which  a  person,  having 
allowed  himself  to  be  sold,  turned  round  on  the  purchaser 
and  claimed  his  liberty  as  being  free-bom,  a  law,  perhaps  the 
Senatus-coThmUum  Cluudianum  (D.  xl.  3.  5),  enacted  that 
the  perpetrator  of  the  fraud  should  be  bound  by  his  statement, 
and  be  held  to  be  a  slave.  In  the  early  law  of  Rome,  it  may 
be  observed,  a  citizen  could  really  sell  himself  so  as  to  lose  his 
freedom ;  but  he  always  retained  a  right  of  redemption. 

There  were  other  modes  by  which  slavery  could  arise  under 
the  Roman  law,  as  (1)  when  a  free  woman  had  commerce  with 
a  slave,  or  (2),  when  malefactors  were  condemned  to  the  am- 
phitheatre or  the  mines,  the  guilty  parties  were  held  in  law  to 
be  slaves.  These  latter  modes  of  legal  slavery  were  abolished 
by  Justinian.  (Bk.  iii.  12. 1.  Nov.  22.  cap.  8.)  Lastly  (3),  an 
emancipated  slave,  if  guilty  of  ingratitude  towards  his  master, 
might  be  reclaimed  to  slavery.     (D.  xxv.  3.  6.) 

In  the  older  law,  addictio,  that  is,  delivery  of  the  person  to 
a  creditor  by  way  of  execution  for  a  debt,  the  being  detected 
in  furtum  manifestum,  and  omitting  to  be  inscribed  in  the 
tables  of  the  census  in  order  to  defraud  the  revenue,  were 
each  a  cause  of  slavery ;  but  these  causes  had  become  obso- 
lete long  before  the  time  of  Justinian. 

5.  In  Bervomm  conditione  nulla  5.  In  the  condition  of  slaves  there 
est  differentia,  in  liberis  moltae  isnodistinction;  but  there  are  many 
differentia)  sunt:  aut  enim  sunt  distinctions  among  free  persons ;  for 
ingenui  aut  libertini.  they  are  either  born  free,  or  have 

been  set  free. 
D.  i.  6.  6.  6. 

In  the  later  empire  there  was  introduced  what  maybe  almost 
termed  a  difference  in  the  condition  of  slaves  by  the  institution 
of  coloni,  that  is,  persons  attached  to  the  soil,  ascripti  glebce, 
passing  with  it,  and  bound  to  remain  on  it,  but  entitled  to 
retain  for  their  own  use  all  they  could  gain  from  it  beyond 
the  value  of  a  yearly  payment,  which  they  had  to  make  to 
the  owner  of  the  soil,  and  enjoying  also  all  the  family  rights 
of  freemen. 
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Tit.  IV.    DEINGENUIS. 


A  person  is  ingenuvs  who  is  free 
from  the  xuomeDt  of  his  birth,  by 
bein^  born  in  matrimony,  of  parents 
who  have  been  either  both  born  free, 
or  both  made  free,  or  one  of  whom 
has  been  born  and  tlie  other  made 
free ;  and  when  the  mother  is  free, 
and  the  father  a  slave,  the  child 
nevertheless  is  born  free :  just  as  he 
is  if  his  mother  is  free,  and  it  is  un- 
certain who  is  his  father ;  for  he  had 
then  no  le^al  father.  And  it  is  suf- 
ficient if  the  mother  is  free  at  the 
time  of  the  birtli.  although  a  slave 
when  she  conceived ;  and  conversely, 
if  she  be  free  when  she  conceives, 
and  is  a  slave  when  she  gives  birth  to 
her  child,  yet  the  child  is  held  to  be 
bom  free ;  for  the  nuHfortune  of  the 
mother  ought  not  to  prejudice  her 
unborn  infant.  The  question  hence 
arose,  if  a  female  slave  with  child  is 
made  free,  but  again  becomes  a  slave 
before  the  child  is  born, whether  the 
child  is  born  free  or  a  slave  P  Marcel- 
lus  thinks  it  is  born  free,  for  it  is 
sufficient  for  the  unborn  child,  if  the 
mother  has  been  free,  although  only 
in  the  intermediate  time ;  and  this  is 
true. 
Gat.  i.  11.  82.  89,  90;  D.  i.  6.  6. 

If  a  child  was  bom  in  viatrimoiiio,  a  tie  which  could  only, 
in  the  eyes  of  the  civil  law,  be  contracted  between  two  free 
persons,  the  child  was  free  from  the  moment  of  conception. 
If  it  was  not  bom  in  matrimmiioy  then  it  followed  the  con- 
dition of  the  mother ;  and  it  was  her  condition  at  the  time  of 
birth,  not  at  that  of  conception,  which  decided  the  stains  of 
the  child.  It  was  only  by  a  departure  from  the  strict  theory 
of  law  that  the  enjoyment  of  liberty  by  the  mother  before  the 
birth  was  allowed  to  make  the  child  free.     (Gai.  i.  89.) 

1.  Cum  autem  ingenuus  aliquis  1.  WTien  a  manhas  been  born  free 
natus  sit,  non  officit  illi  in  servitule  he  does  not  cease  to  be  ingenuus^  be- 
faisse,  et  postea  manumissum  esse ;  cause  he  has  been  in  the  position  of 
saepissime  enim  constitutum  est, 
ziatdlibus  non  officere  manumis- 
fiiouem. 


Ingenuus  est  is  qui,  statim  nt 
natus  est,  liber  est,  sive  ex  duobus 
ingenuia  matrimonioeditu8est,sive 
ex  hbertinis  duobus,  sive  ex  altero 
liber tinoetalteroingenuo.  Sedetsi 
quis  ex  matre  nascitur  libera,  patre 
servo,  ingenuus  nihilominus  nas- 
citur: quemadmodumqui  ex  matre 
libera  et  incerto  patre  natus  est, 
quoniam  vul^o  conceptus  est.  Suf- 
ficit  autem  liberam  fuisse  matrem 
eo  tempore  quo  nascitur,  licet  an- 
cuia  conceperit.  Et  e  contrario  si 
libera  conceperit,  deinde  ancilla 
facta  pariat,  placuit  eum  qui  nasci- 
tur liberum  nasci ;  quia  non  debet 
calamitas  matris  ei  nocere,  qui  in 
ventre  est.  £x  his  illud  qucesitum 
estysi  ancilla  prsgnans  manumissa 
sit,  deinde  ancilla  postea  facta  pe- 
pererit,  liberum  an  servum  pariat  P 
Et  Marcellus  probat  liberum  nasci ; 
sufficit  enim  ei  qui  in  ventre  est, 
liberum  matrem  vel  medio  tempore 
habuisse :  quod  verum  est. 


In  servitute  fuisse. 


a  slave,  and  has  subsequently  been 
enfranchised ;  for  it  has  been  often 
settled  that  enfranchisement  does 
not  prejudice  the  rights  of  birth. 

This  does  not  mean  to  have  been  a 
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slave,  but  to  have  been  in  the  position  of  one.  As  if  a  free- 
born  child  were  considered  erroneously  to  be  a  slave,  and  were 
manumitted,  and  then  his  free  birth  were  discovered,  his  status 
would  be  that  of  an  ingenutts,  and  not  of  a  libertiniis. 


Tit.  V.    DE  LIBERTINIS. 


Libertini  sunt,  qui  ez  justa  ser- 
vitute  mananuBsi  sunt.  Manumis- 
Bio  autem  est  datio  libertatis  ;  nam 
qnamdiu  quia  in  servitate  eat,  ma- 
nui  et  potestati  suppositus  est,  et 
mannmissus  liberatur  potestate. 
Quse  res  a  jure  gentium  originem 
Bumpsit,  utpote  cum  jure  naturali 
omnes  liben  nascerentur,  nee  esset 
nota  manumissio,  cum  seryitus  ea- 
aet  incognita.  Sed  poateaquam  jure 
gentium  aervitua  mvaait  aecutum 
eat  beneficium  manumiaaionia  ;  et 
cum  uno  naturali  nomine  hominea 
appellarentur,  jure  gentium  tria 
genera  eaae  coBperunt,  liberi  et  hia 
eontrarium  aervi.  et  tertium  genua 
libertini,  qui  deaierant  eaae  aervi. 


Freedmen  are  those  who  have  been 
manumitted  from  juat  aervitude. 
Manumiasion  ia  the  proceaa  of  free- 
ing from  '  the  hand.*  For  while  any 
one  ia  in  alavery,  he  is  under  '  the 
hand  *  and  power  of  another,  but  by 
manumiaaion  he  ia  freed  from  this 
power.  Thia  inatitution  took  ita  riae 
from  the  law  of  nation  a ;  for  by  the 
law  of  nature  all  men  were  bom  free; 
and  manumiaaion  waa  not  heard  of, 
aa  alavery  waa  unknown.  But  when 
alavery  came  in  by  the  law  of  nationa, 
the  boon  of  manumiaaion  followed. 
And  whereaa  all  were  denominated 
by  the  one  natural  name  of  '  men/ 
the  law  of  nations  introduced  a  divi* 
aion  into  three  kinda  of  men,  namely, 
freemen,  and  in  oppoaition  to  them, 
alavea  ;  and  thirdly,  freedmen  who 


had  ceaaed 
Gat.  i.  11 ;  D.  i.  1.  4. 


1  tniraiy 
to  be  aia 


avea. 


In  some  few  cases  a  slave  could  obtain  liberty  without  manu- 
mission. Many  of  these  cases  are  enumerated  in  the  Digest 
(xl.  8).  A  slave  for  instance,  who  was  abandoned  by  his 
master  on  account  of  disease  or  infirmity  {ob  gravem  infirmU 
tatem),  was  pronounced  free  by  an  edict  of  Claudius. 


1.  Multifl  autem  modiamanumia- 
aio  procedit,  aut  enim  ez  aacria 
constitutionibus  in  sacroaanctia  ec- 
cleaiia,  ant  vindicta,  aut  inter  ami- 
coa,  aut  per  epiatolam,  aut  per  tea- 
tamentum,  autperaliam  quamlibet 
ultimam  vohintatem.  Sed  et  aliia 
multis  modia  libertaa  servo  com- 
peterepoteat,  qui  tam,  ex  veteribua 
^uam  ez  nostria  constitutionibua 
introducti  aunt. 

GAi.i.  17;  D.  xl.; 


1.  Manumiasion  ia  effected  in  va- 
rioua  waya ;  either  in  the  face  of  the 
Church,  according  to  the  imperial 
constitutions,  or  by  the  vindicta,  or 
in  the  presence  of  friends,  or  by  let- 
ter, or  by  testament,  or  by  any  other 
expression  of  a  man 'a  laat  will.  And 
a  alave  may  also  gain  hia  freedom  in 
many  other  ways,  introduced  by  the 
constitutions  of  former  emperors, 
and  by  our  own. 
C.  i.  13;  vii.  6.  1. 1. 


A  manumissio  was  said  to  be  legitima  when  made  in  one 
of  the  three  ways  recognised  by  the  old  law.  These  three  modes 
of  effecting  a  legitima  manumissio  were  census,  vindictaj  and 
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iesiamenium,  A  manumimo  was  made ;  lat^  censu,  i.e.  by 
the  master  and  the  slave  appearing  before  the  censor  at  the 
time  of  the  census  being  taken^  and  the  slave's  name  beings 
at  the  master's  desire,  enrolled  on  the  census  list.  This  mode 
was  obsolete  in  the  time  of  the  empire  (Ulp.  Reg,  i.  8. 
Gai.  i.  140).  2nd,  vindicia,  i.e.  by  means  of  a  fictitious  suit 
called  causa  liberalis  (D.  xl.  12),  in  which  a  person,  termed 
the  assertor  libertaiis,  that  is,  a  friend  of  the  slave,  or  in  his 
place  a  lictor,  asserted  before  the  praetor  that  the  slave  was 
free,  by  touching  him  on  the  head  with  a  wand  (which  repre- 
sented the  hasta  or  symbol  of  proprietorship),  and  thus 
claiming  him  as  against  the  master.  In  token  of  his  consent, 
the  master  turned  him  round  and  then  let  him  go,  and  the 
magistrate  pronounced  him  free.  3rd,  testamerdo  (D.  xl.  4), 
i.  e.  by  testament.  Freedom  might  be  given  by  testament, 
either  as  a  legacy  to  the  slave  himself,  in  which  case  the  slave 
was  called  orcimis,  because  his  patron,  i.  e.  the  person  to  whom 
he  owed  his  liberty,  was  dead  when  he  gained  it ;  or  the  heir 
might  be  charged  to  grant  or  procure  the  liberty  of  the  slave. 
If  a  slave  was  made  by  testament  conditionally  free,  ho  was 
said  to  be  statu  liber — statu  liber  est,  qui  statutam  et  desti- 
natam  in  tempus  vel  conditionem  libertatem  hahet  (D.  xi.  7.  1). 
The  solemnities  attached  to  manumission  by  themnctic^  ceased 
to  be  strictly  observed  long  before  the  time  of  Justinian.  Al- 
though the  magistrate  was  at  his  country  seat  (D.  xl.  2. 8),  no 
lictors  present,  or  the  master  silent,  the  manumission  was  still 
held  good.  But  manumission  was  not  always  legitima.  Usage 
and  the  praetor's  authority  established  gradually  many  other 
less  formal  methods  of  accomplishing  the  same  object,  and 
the  imperial  constitutions  added  others.  Of  those  mentioned 
in  the  text,  that  in  presence  of  the  Church  was  established  by 
Constantino,  a.d.  316  (C.  i.  13).  The  ceremony  was  gene- 
rally performed  at  some  one  of  the  great  feasts,  and  it  was 
necessary  it  should  take  place  before  the  bishops.  Freedom 
could  also  be  given  by  a  master  writing  to  a  slave  {per  epi- 
stolam),  or  declaring  before  his  friends  {inter  amicos),  that 
he  gave  the  slave  liberty,  or  by  his  making  a  codicil  to  that 
efiect  {per  quamlibet  aliamh  ultimam  voluntatem),  witnesses, 
however,  bein^  necessary  in  each  of  these  cases  (C.  vii.  6.  1 ; 
C.  vii.  6.  2 ;  C.  vi.  36.  8.  3).  Other  methods  are  noticed  in 
the  Code  (vii.  6. 3-12),  all  based  upon  an  implied  wish  of  the 
masters  to  free  the  slave. 

2.  Servi  autem  a  dominis  semper  2.  Slaves  may  be  maniiinitted  by 
manumitti  solent,  adeo  ut  vel  in  their  masters  at  any  time  ;evenwhen 
transitu  manumittantiir,Yelati  cum  the  magistrate  is  only  passing  along. 
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preetor  aut  prseses  aut  proconsul  in 
Dalneum  Tel  in  tiieatrum  eant. 

3.  Libertinorum  autem  status  tri- 
pertitus  an  tea  fuerat :  nam  qui  xua- 
Dumittebantur,  modo  majorem  et 
justam  libertatem  consequebantnr, 
et  fiebant  cives  Eomani;  modo 
minorem,  et  Latini  ex  lege  Junia 
Norbana  fiebant ;  modo  inferiorem, 
et  fiebant  ex  lege  JBlia  Sentia  de- 
dititiorura  numero.  Sed  dedititio- 
rum  quidem  pessima  conditio  jam 
ex  multis  temporibus  in  desuetu- 
dinem  abiit,  Latinorum  yero  nomen 
non  frequentatur.  Ideoque  nostra 
pietas  omnia  augere  et  in  meliorem 
statum  reducere  desiderans,  duabus 
constitutionibuB  hoc  emendavit  et 
in  pristinum  statum  perdnxit: 
quia  et  a  primis  urbis  Romse  cuna- 
bulis  una  atque  simplex  libertas 
competebat,  iaest,  eaquam  habebat 
manumissor;  nisi  quod  scilicet  liber- 
tinus  sit  qui  manumittitur,  licet  ma- 
numissor ingenuus  sit.  Et  dediti- 
tios  quidem  per  constitutionem  nos- 
tram  expulimus^quampromulgavi- 
mus  inter  nostras  decisiones,  per 
quas  su^gerente  nobis  Triboniano, 
viro  excelso,  qunstore.antioiii  juris 
altercationes  placavimus.  Latinos 
autem  Junianos,  et  omnem  quee 
circa  eos  fuerat  observantiam,  alia 
constitutione  per  ejusdem  questo- 
ris  BU^gestionem  correximus,  quse 
inter  miperiales  radiat  sanctiones ; 
et  omnes  libertos,  nuUo  nee  setatia 
manumissi,  nee  dominii  manumis- 
soris,  nee  in  manumissionis  modo 
discrimine  habito,  sicuti  antea  ob- 
serrabatur,  civitate  Komana  dona- 
vimus,  multis  modis  additis  per 
quos  possit  libertas  servis  .  cum 
civitate  Romana.  qu»  sola  est  in 
prssenti,  prsstari. 


as  when  a  praetor,  or  prases,  or  pro- 
consul is  going  to  the  baths,  or  the 
theatre. 

3.  Freedmen  were  formerly  divided 
into  three  classes.  For  those  who 
were  manumitted  sometimes  ob- 
tained a  complete  liberty,  and  be- 
came Bom  an  citizens  ;  sometimes  a 
less  complete,  and  became  Latins 
under  the  lex  Junia  Norbana ;  and 
sometimes  a  liberty  still  inferior, 
and  became  dedititii,  by  the  Ux^lia 
Sentia,  But  this  lowest  class,  that  of 
the  dedititii,  has  long  disappeared, 
and  the  title  of  Latins  become  less 
frequent ;  and  so  in  our  benevolence, 
which  leads  us  to  complete  and  im- 

Srove  everything,  we  have  intro- 
uced  a  great  reform  by  two  consti- 
tutions, which  re-established  the  an- 
cient usage ;  for  in  the  infancy  of  the 
state  there  was  but  one  liberty,  the 
same  for  the  enfranchised  slave  as  for 
the  person  who  manumitted  him;  ex- 
cepting, indeed,  that  the  person  ma- 
numitted was  a  freedman,  while  the 
manumittor  was  freeborn .  We  have 
abolished  the  class  of  dedititii  by  a 
const! tutioB  published  among  our  de- 
cisions, by  which,  at  the  suggestion 
of  the  eminent  Triboniao,  the  quces- 
tor,  we  have  put  an  end  to  difficulties 
arising  from  the  ancient  law.  We 
have  also,  at  his  suggestion,  altered 
the  condition  of  the  Latini  Juniani, 
and  corrected  the  laws  which  related 
to  them,  by  another  constitution, one 
of  the  most  remarkable  of  our  im- 
perial ordinances.  We  have  made  all 
freedmen  whatsoever  Koman  citi- 
zens, without  distinction  in  the  age 
of  the  slave,  or  the  interest  of  tne 
manumittor,  or  the  mode  of  manu- 
mission. We  have  also  introduced 
many  new  methods,  by  which  slaves 
may  oecomeRoman  citizen8,the  only 
kind  of  liberty  that  is  now  conferred. 


Gai.  i.  12-17 ;  Cod.  vii.  6, 6. 

For  a  complete  emancipation  it  was  originally  necessary 
that  the  owner  should  have  quiritary,  i.  e.  complete  owner- 
ship (see  Introd.  sec.  62)  of  the  slave,  and  that  the  ceremony 
should  be  public.  If  the  ownership  were  less  full,  or  the 
ceremony  private,  the  slave  lived  in  a  state  of  freedom,  and 


LIB.  I.     TIT.  V.  93 

the  praetor  forbad  the  master  to  exert  his  strictly  legal  power 
of  reasserting  his  right  to  the  services  of  the  slave ;  but  the 
condition  of  the  slave  as  regarded  the  State  was  not  changed^ 
and  at  his  death  his  master  took  all  his  property. 

By  the  lex  ^lia  Sentia,  a.d.  4,  it  was  enacted  that,  to 
make  the  emancipation  complete,  that  is,  to  make  the  slave 
a  citizen,  a  third  requisite  should  be  added.  He  was  to  be 
thirty  years  old ;  or  else,  if  he  were  under  that  age,  the  cere- 
mony was  to  be  performed  by  vindida,  after  the  reason  for 
the  emancipation  had  been  held  good  by  a  consilium,  con- 
sisting, at  Bome,  of  five  senators  and  five  equites;  in  the 
provinces  of  twenty  recuperatores  (6ai.  i.  17-20). 

The  lex  Junia  NorbaTia  was  made  a.d.  19;  and  the  efiect 
of  its  provisions,  coupled  with  that  of  the  hx  Mlia  Sentia, 
was  to  place  those  whose  emancipation  was  defective  in  any 
one  of  these  three  requisites  on  the  footing  of  the  Latini,  that 
is,  they  might  marry  and  trade  with  Bomans  on  the  footing  of 
Boman  citizens,  but  could  not  vote  at  elections  or  fill  public 
offices.  Further,  they  could  not  become  heirs,  legatees,  or 
guardians,  except  in  an  indirect  mode,  and  could  only  make  a 
testament  by  the  cumbrous  form  oifamilice,  emptio  (Ulp.  Reg. 
20.  8.  See  Introd.  sec.  75) ;  and  at  their  death  their  original 
owner  took  their  property  exactly  as  if  they  had  never  ceased 
to  be  slaves  (see  Bk.  iii.  Tit.  7,  sec.  4,  m  ipso  ultivio  spiritu 
simul  animam  et  libertatem  amittehant).  But  there  were 
many  ways  in  which  a  libertus,  in  this  position,  could  attain 
citizenship ;  as  by  an  imperial  rescript,  by  proving  before  a 
magistrate  his  marriage  and  the  birth  of  a  child,  or  by  going 
through  the  ceremony  of  emancipation  again  and  fulfilling  the 
three  conditions  requisite  (this  was  called  iteratio),  or  by  the 
modes  alluded  to  by  Ulpian  {Reg,  3.  1)  in  the  words  militia, 
nave,  aedificio,  pistrino,  that  is,  by  military  service,  building 
a  ship  and  carrying  wheat  for  six  years,  making  a  build- 
ing, or  establishing  a  bakeshop.  (Gai.  i.  22,  23,  24-28.  31 ; 
ii.  275;  iii.  56,  et  seq,)  The  lex  ^lia  Sentia  further  pro- 
vided that  slaves  who  had  been  guilty  of  a  crime  for  which 
they  had  been  put  in  chains,  branded,  or  put  to  the  torture, 
should,  by  emancipation,  be  only  raised  to  the  level  of  dedi- 
titii,  that  is,  of  people  vanquished  in  war.  They  enjoyed  per- 
sonal liberty,  but  that  was  all.  They  could  not  trade  except 
on  the  footing  of  strangers;  could  not  make  a  testament ;  were 
forbidden  to  live  within  a  hundred  miles  of  Rome,  on  pain  of 
being  themselves  sold,  together  with  all  their  property ;  they 
could  never  become  citizens ;  and  at  their  death  their  master 
took  all  their  property,  by  right  of  succession  if  the  emancipa- 
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tion  had  been  complete ;  and  if  not,  by  the  right  an  owner 
always  had  to  the  slaveys  pecuUum,  (Gai.  i.  12-15.  25-27; 
iii.  74-76.) 

All  these  distinctions  were  abolished  by  Justinian  nulla 
nee  cetatis  manumissi,  nee  dominii  manumittentia,  nee  in 
mode  manumissionis  dwcrimine  habito  (C.  vii.  5  and  6) ; 
and  ander  his  legislation  a  slave  became  at  once  completely 
free  by  any  act  of  the  owner  signifying  his  intention  to  bestow 
liberty.  By  a  Novel  (78.  1)  Justinian  abolished  all  distinc- 
tion between  libertini  and  ingenui,  retaining,  however,  the 
jus  patronatus.  The  Uhertus  owed  his  patronus  reverence 
(Dig.  xxxvii.  15),  and  also  in  many  cases  had  to  discharge 
certain  services  (Dig.  xxxvii.  14)  for  him ;  but  the  chief  fea- 
ture of  the  J7i8  patronatu8  was  the  right  of  the  patron  to 
succeed  to  the  inheritance  of  his  Uhertus ;  for  if  the  Uhertus 
died  childless,  the  patron  succeeded  to  his  whole  inheritance, 
supposing  he  left  no  testament ;  and  if  he  left  one,  still  the 
patron  took  a  third  part  of  the  property.  (Bk.  iii.  Tit.  7.  3.) 

Tit.  VI.    QUI,  QUIBUS  EX  CAUSIS,  MANUMIT- 
TERB  NON  POSSUNT. 

Non  tamen  cuicninque  volenti  It  is  not,  however,  every  master 
Diaiiumittere  licet.  Kam  is  quis  who  wishes  that  may  manumit,  for  a 
in  fraudem  creditorum  manumittit,  man  amission  in  fraud  of  creditors  is 
nihil  agit ;  quia  lex  JSlia  Sentia  yoid,  the  lex  JEUa  Seniia  restrain- 
impedit  libertatem.  in^  the  power  of  enfranchisement. 

Gai.  i.  37. 

A  person,  as  the  third  section  informs  us,  manumitted  his 
slaves  in  fraud  of  creditors,  who  knew  that  by  doing  so  he 
made  himself  unable  or  less  able  to  pay  his  debts  j  and  in  such 
a  case,  as  the  Roman  law  held  that  liberty  once  given  could 
not  be  revoked,  the  lex  JElia  Sentia  provided  that  the  act  of 
manumission  was  entirely  void  [nihil  agit) :  the  freedom  was 
considered  never  to  have  been  given.  The  slave  would  indeed 
be  treated  as  free  until  the  creditors  attacked  the  manumission 
as  fraudulent;  but  directly  they  did  so  successfully,  he  was 
exactly  in  the  position  in  which  he  would  have  been  if  never 
enfranchised.  If,  however,  though  the  master  was  insolvent 
at  the  time  of  manumission,  his  debts  were  paid  before  the 
manumission  was  attacked,  the  creditors  could  no  longer  im- 
pu^  the  manumission,  and  the  slave  was  considered  to  have 
been  free  from  the  date  of  the  manumission.  Probably  there 
was  a  time  limited,  beyond  which  creditors  were  not  allowed 
to  attack  the  manumission.  We  learn  from  the  Digest  that 
if  the  manumission  were  made  in  fraud  of  thefiscus,  it  must 
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be  impugned  within  ten  years ;  and  it  is  not  probable  that 
the  private  creditor  would  have  had  a  longer  time  allowed 
him.  (Dig.  xl.  9.  11.)      • 


1.  Licet  autem  domino  qui  hoI- 
veudo  noQ  eat,  in  testamento  ser- 
Tum  suum  cam  libertate  heredem 
instituere,  ul  liber  fiat  heresqiie  ei 


1.  A  master,  who  is  insolvent,  may, 
however,  by  his  testament,  institute  a 
slave  to  be  his  heir,  at  the  same  time 
f^ivin^f  him  his  liberty,  so  that  the 


solus  et  necessarius;  si  modo  ei  slave  becoming  free  may  be  his  only 
nemo  alius  ex  eo  testamento  heres  and  necessary  heir,  provided  that 
extiterit,  aut  quia  nemo  heres  scrip-  there  is  no  other  heir  under  the  same 
tus  sit,  aut  quia  is  qui  scriptus  est,  testament,which  may  happen,  either 
qualibet  ex  causa  heres  non  extite-  because  no  other  person  was  insti- 
rit.  Idque  eadem  lege  J£lia  Sentia  tuted  heir,  or  because  the  person  in- 
provisum  est,  et  recte ;  valde  enim  slituted,  from  some  reason  or  other, 
prospiciendum  ejrat,  ut  dgentes  ho-  does  not  become  heir.  This  was  wisely 
mines  quibus  alius  heres  extitunu  established  by  the  Ux  JElia  Sentia ; 
non  esset,  vel  rervum  suum  neces-  for  it  was  very  necessary  to  provide, 
sarium  heredem  haberent,  qui  satis-  that  men,  in  insolvent  circumstances, 
facturus  esset  creditoribus ;  aut  hoc  who  could  get  no  other  heir,  should 
eo  non  faciente,creditores  res  here-  have  a  slave  as  necessary  heir,  in 
ditarias  servi  nomine  vendant,  ne  orderthat  he  might  satisfy  their  cre- 
injuria  defunctus  adficiatur.  ditors ;  or  that  if  he  failed  to  do  so, 

the  creditors  might  sell  the  goods  of 
the  inheritance  in  the  name  of  the 
slave,  so  as  to  prevent  the  deceased 
suffering  disgrace. 
Gai.  ii.  154. 

The  heirs  under  a  Roman  testament  accepted  all  the  liabi- 
lities of  the  deceased.  When,  therefore,  the  debts  exceeded 
the  value  of  the  inheritance,  the  heir  named  in  the  testament 
would  probably  refuse  the  inheritance ;  and  if  no  one  would 
accept  the  heirship,  the  creditors  stepped  in  and  had  the  estate 
sold  for  their  benefit.  Ajb  this  was  thought  a  great  stigma  on 
the  memory  of  the  deceased,  a  slave  was  frequently  enfran- 
chised by  the  testator  and  named  heir ;  and  as  the  slave  could 
not  refuse  to  take  the  office  upon  him  (being  thence  called 
heres  necessariiis) ,  the  sale  of  the  eflTects,  if  necessary,  was 
made  in  his  name,  and  not  in  that  of  his  master.  Of  course 
this  could  only  take  place  when  the  slave  was  the  only  heir. 
If  there  were  any  other  heir,  the  slave  would  not  be  heir  by 
necessity,  and  hence,  in  the  text,  the  expression  soliis  et 
necessarius  hei-es  is  used. 


2.  Idemque  juris  est,  et  si  sine 
libertate  servus  heres  institutusest. 
Quod  nostra  constitutio  non  solum 
in  domino  qui  solvendo  non  est,  sed 
generaliter  constituit  nova  humani- 
tatis  ratione,  ut  ex  ipsa  scriptura 
institutionis  etiam  libertas  ei  com- 
petere  videatur :  cum  non  est  veri- 


2.  The  law  is  the  same  also  when 
a  slave  is  instituted  heir,  although 
his  freedom  be  not  expressly  given 
him ;  for  our  constitution,  in  a  true 
spirit  of  humanity,  decides  not  only 
with  regard  to  an  insolvent  master, 
but,  generally,  that  the  mere  insti- 
tution of  a  slave  impUes  the  grant  of 
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Bimile,  enni  quern  heredem  sibi 
elegit,  si  prsetermiserit  libertatis 
dationem,  servum  remanere  volu- 
isse,  et  neminem  sibi  heredem  fore. 


liberty.  For  it  is  highly  improbable, 
that  a  testator,  although  ho  iias  omit- 
ted an  express  gifbof  freedom,  should 
have  wisned  that  the  person  he  has 
selected  as  heir  should  remain  a 
slave,  and  that  he  himself  should 
have  no  heir. 

3.  A  person  manumits  in  fraud  of 
creditors,  who  is  insolvent,  at  the 
time  that  he  manumits,  or  becomes 
so  by  the  manumission  itself.  It  is, 
however,  the  prevailing  opinion,  that 
unless  the  manumittor  intended  to 
commit  a  fraud,  the  gift  of  liberty  is 
not  invalidated,  although  his  goods 
are  insufficient  for  the  payment  of 
his  creditors ;  for  men  often  hope 
their  circumstances  are  better  than 
they  really  are.  The  gift  of  liberty  is 
then  invalidated  only  when  creditors 
are  defrauded,  both  oy  the  intention 
of  the  manumittor,  and  in  reality ; 
that  is  to  say,  by  the  insufficiency 
of  the  effects  to  meet  their  claims. 
:  xlii.  8.  16. 


3.  In  fraudem  aiitem  creditomm 
manumittere  videtur,  qui  vel  jam  eo 
tempore  quo  manumittit,  solvendo 
non  est,  vel  datis  libertatibus  desi- 
turus  est  solvendo  esse.  Provalu- 
isse  tamen  videtur,  nisi  animum 
quoque  fraudandi  manumissor  ha- 
buerit,  non  impediri  libertatem, 
quamvis  bona  ejr.s  creditoribus  non 
suffiriant.  Saepe  enim  de  facultati- 
bus  suis  amplius  quam  in  his  est, 
sperant  homines.  Itaque  tunc  in- 
telligimns  impediri  libertatem,  cum 
utroque  niodo  fraudantur  credi- 
tores,  id  est,  et  consilio  manumit- 
tentis  et  ipsa  re,  eo  quod  ejus  bona 
non  sunt  suffectura  creditoribus. 

D.  ri.  9,  10 

Frauilis  interpretatio  semper  in  jure  dvili  non  ex  eveniu 
duntaxat,  sed  ex  consilio  quoque  desideratur  (D.  1.  17.  79). 
Gaius  informs  us  (i.  47)  that  peregrini  were  prevented  from 
enjfranchising  slaves  in  fraud  of  creditors,  though  the  other 
provisions  of  the  lex  JElia  Sentia  did  not  affect  them. 

4.  Eadem  lege  ^lia  Sentia  do-  4.  By  the  lex  JElia  Sentia^  again, 
mino  minor!  viginti  annis  non  a  master,  under  the  age  of  twenty 
aliter  manumittere  permittitur,  years,  cannotmanumit,ezcept  by  the 
quam  si  vindicta,  apud  consilium  vindicta,  and  upon  some  legitimate 
j  usta  causa  manuroissionis  probata,  ground  approved  of  by  the  council, 
fuerint  manumissi. 

Gai.  i.  38. 

This  consilium  was  held  on  certain  days  at  Rome,  and  in 
the  provinces  sat  during  a  session,  on  the  last  day  of  which 
cases  such  as  those  referred  to  in  the  text  were  decided  on. 
(Gai.  i.  20.) 


5.  JnstsB  autem  manumissionis 
caussB  has  sunt :  veluti  si  quis  pa- 
trem  aut  matrem,  filium  nliamve, 
aut  fratrem  sororemve  naturales, 
aut  pffidagogum,  nutricem,  educa- 
torem,  aut  alumnum  alumnamve 


5.  Legitimate  grounds  for  manu- 
mission are  such  as  these :  that  the 
person  to  be  manumitted  is  father  or 
mother  to  the  manumittor,  his  son  or 
daughter,  his  brother  or  sister,  his 
preceptor,his  nurse, his  foster-father, 


aut  collactaneum  manumittat,  aut  his  foster-child,or  his  foster-brother; 

scrvumprocuratorishabendi  gratia,  that  the  person  is  a  slave  whom  he 

aut  anciliam   matrimonii    causa:  wishes  to  make  his  procurator,  or  fe- 

dom  tamen  intra  sex  menses  uxor  maleslave  whom  he  mtends  to  marry, 
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dneatnr,  nisi  jnsts  eaosa  impediat ;  provided  the  marriage  be  performed 
et  qui  maoumittitar  procuratoris  within  six  months,  unless  prevented 
habendi  gratia,  non  minor  decern  by  some  good  reason ;  and  provided 
ei  septem  annis  manumittitur.         tbat  the  slave  who  is  to  be  made  a 

procurator,  be  not  manumitted  un- 
der the  age  of  seventeen  years. 
Gai.  i.  19.  39 ;   D.  xl.  2.  11-13. 

The  most  common  case  of  a  person  emancipating  his  father 
and  mother,  and  other  near  relations,  would  be  when  a  slave 
was  made  heir.  Theophilus  (paraphr.  on  this  paragraph)  gives 
ns  an  instance  of  a  person  enfranchising  his  brother,  the  case 
of  a  man  having  a  child  by  a  slave  and  then  a  son  by  a  legal 
marriage.     The  former  would  be  the  slave  of  the  latter. 

If  the  marriage  was  in  any  way  impossible,  the  minor  would 
not  be  allowed  to  enfranchise  his  female  slave ;  and  it  was 
requisite  that  it  should  be  he  himself  who  intended  to  marry 
her.  • 

A  procurator  below  the  age  of  seventeen  could  not  represent 
his  principal  in  any  action  (D.  iii.  1.  1.  3),  and  it  is  this  pro- 
bably that  makes  Justinian  here  require  that  the  slave  should 
be  seventeen  years  of  age  in  order  to  be  emancipated  by  a 
minor. 

6.  Semel  autem  causa  probata,  6.  The  approval  of  a  ground  of 
sive  vera  sit  sive  falsa,  non  retrac-  manumission  once  given,  whether 
tatur.  the  reasons  on  which  it  is  based  be 

true  or  false,  cannot  be  retracted. 

7.  Cum  ergo  certus  modus  ma-  7.  Certain  limits  being  thus  as- 
numittendi  minoribus  viginti  annis  signed  by  the  lex^lia  Sentia,  to  the 
dominis  per  legem  ^liam  Sentiam  power  of  persons  under  the  age  of 
oonstitutus  erat,  eveniebat  ut  aui  twenty,to  manumit  slaves,  the  result 
quatuordecim  annos  letatis  exple-  was  that  anyone,  who  had  completed 
verat,  licet  testamentum  facere  et  his  fourteenth  year,  might  make  a 
ineosibiheredeminstituere,legata-  testament,  institute  an  heir,  and 
que  relinquere  posset,  tamen  si  ad-  give  legacies,  and  yet  that  no  person, 
hue  minor  esset  viginti  annis,  liber-  under  twentj^,  could  give  liberty  to 
tatem  servo  dare  non  posset.  Quod  a  slave.  This  seemed  intolerable : 
non  erat  ferendum,si  iscui  totorum  tbat  a  man,  permitted  to  dispose  of 
honorum  in  testamento  dispositio  all  his  effects  by  testament,  could 
data  erat,  uni  servo  dare  libertatem  not  enfranchise  one  single  slave. 
Don  permittebatur.  Quare  non  Why  should  we  not,  then,  give  him 
similiter  ei,  quemadmodum  alias  the  po wer of di8posing,b^  testament, 
res,  ita  et  servos  suos  in  ultima  vo-  of  his  slaves,  as  of  all  hts  other  pro- 
luntate  disponere  quemadmodum  perty,  exactly  as  he  pleases,  and  of 
voluerit,  perraittimus,  ut  et  liberta-  giving  them  their  liberty  P  But  as  li- 
tem eis  possit  prsBStareP  Sed  cum  berty  is  of  inestimable  value,  and  our 
libertas  inestimabilis  est,  et  pro-  ancient  laws,  therefore,  prohibited 
pter  hoc  ante  XX  (etatis  annum  any  person  under  twenty  years  of 
antiquitas  libertatem  servo  dare  age,  to  give  it  to  a  slave,  we  adopt  a 

Srohibebat,  ideo  nos  mediam  quo-  middle  course,  and  only  permit  a 
ammodo  viam  eligeotes,  non  afiter  person,  under  twenty  years  of  age,  to 

H 
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minori  Tiginti  annia  libertatem  in  confer  freedom  on  his  slayes  by  tes- 
testamento  dare  servo  suoconeedi-  tament,  if  he  has  completed  his  se- 
mus  nisi  septimum  et  decimum  an-  yenteenth  and  entered  on  his  eigh- 
nnm  impleverit,  et  octavnm  deci-  teenth  year.  For  since  ancient  cus- 
mum  annum  tetigerit.  Cum  enim  torn  permitted  persons  at  eighteen 
antiquitas  hujusmodi  »tati  et  pro  years  of  age  to  plead  for  others,  why 
aliis  postulare  concessit,  cur  non  should  not  their  judgment  be  con- 
etiam  sui  judicii  stabilitas  ita  eos  sidered  sound  enough  to  enable  them 
adjuvare  credatur,  ut  ad  libertates  to  give  liberty  to  their  own  slaves? 
dandas  servis  suis  poasint  perve- 
nireP 

Gai.  40. 

The  ^lia  Sentia  required  the  maniunission  to  be  given 
by  the  form  of  vindicta.  This  was  held  to  exclude  the  minor 
from  giving  it  by  testament.  Manumission  was  something 
more  than  the  disposal  of  a  piece  of  property ;  it  was  the 
creation  of  a  citizen^  and  thus  might  consistently  be  denied  to 
minors  whose  power  of  disposing  of  property  was  unfettered. 
Justinian,  nine  years  after  the  Institutes  were  published, 
abolished  the  distinction  be  establishes  in  the  text  by  a  Novel 
(119.  2),  containing  the  words  8(m4dmu8  ut  licentia  pateat 
minoribus  in  ipso  tempore,  in  quo  eis  de  reliqua  eorum  sub- 
stantia  disponere  permittitur,  etiam  servos  sues  in  ultimis 
voluntatibus  manumittere. 

Tit.  Vn.     DB  LEGE  PUSIA  CAiflNIA  SUBLATA. 

Lege  Fusia  Caninia  certus  modus  The  lex  Fusia  Caninia  imposed  a 
eons titutus  erat  in  servis  testamento  limit  on  manumission  by  testament ; 
manumittendis.  Quam,  quasi  liber-  but  we  have  thought  right  to  abolish 
tates  impedientem  et  quodam  modo  this  law  as  invidiously  placing  obsta- 
invidam,  tollendam  esse  censui-  clesinthe  way  of  liberty.  It  seemed 
mus ;  cum  satis  fuerat  inhumanum,  very  unreasonable,  to  allow  persons, 
vivos  quidem  licentiam  habere  intheirlifetirae,tomanumit  all  their 
totam  suam  familiam  libertate  slaves,  if  there  is  no  special  reason 
donare,  nisi  alia  causa  impediat  to  prevent  them,  and  to  deprive  the 
libertatem,  morientibus  autem  hu-  dymg  of  the  power  of  doing  the 
jusmodi  licentiam  adimere.  same. 

Gai.  i.  42-46. 

The  lex  Ftisia  Ganinia  was  made  in  the  year  a.d.  8,  four 
years  after  the  lex  ^lia  Sentia,  (Suet.  AtLg,  40.)  Its  object 
was  to  prevent  the  manumission  of  crowds  of  slaves  enfran- 
chised in  order  to  gmtify  the  vanity  of  testators,  who  wished 
their  funeral  train  to  be  swollen  with  these  witnesses  to  their 
liberality.  It  provided  that  the  owner  of  two  slaves  might 
enfranchise  both ;  of  fixjm  two  to  ten,  half;  of  from  ten  to 
thirty,  one-third;  of  from  thirty  to  one  hundred,  one-fourth; 
and  of  a  larger  number,  one-fifth ;  but  in  no  case  was  the 
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number  enfranchised  to  exceed  one  hundred.  The  slaves  to 
be  manumitted  were  required  to  be  designated  by  name. 
The  citizenship  was  so  worthless  in  the  days  of  Justinian^ 
that  it  mattered  little  how  many  slaves  were  made  free,  but 
in  the  days  of  Augustus,  the  distinction  made  between  the 
living  and  the  djring  master,  which  Justinian  calls  satis  inhu- 
rnanu7n,  was  far  from  unreasonable.  A  master  might  well  be 
trusted  not  to  impoverish  himself  by  reckless  manmnission 
during  his  life,  and  yet  be  denied  the  power  of  gratifying  his 
vanity  at  the  expense  of  his  heir. 

Tit.  Vni.    DE  IIS  QUI  SXH  VEL  ALIENI 
JURIS  SUNT. 

Secjaitur  de  jure  perBonamm  alia  We  now  come  to  another  dinsion 
divisio ;  nam  qasodam  personse  sui  relative  to  the  righta  of  persons ;  for 
juris  simt,  qusedam  alieno  juri  sub-  some  persons  are  independent,  some 
ject».  Bursus  earum  qua  alieno  are  subject  to  the  power  of  others, 
juri  subjects  sunt,  alise  in  potestate  Of  those,  again,  wno  are  subject  to 
parentum,  alis  in  potestate  domino-  others,  some  are  in  the  power  of  pa- 
rum  sunt.  Yideamus  itaque  de  iia  rents,  others  in  that  of  masters.  Let 
qu»  alieno  juri  subjectsB  sunt :  nam  us  first  treatof  those  who  are  subject 
hi  cognoverimus  aua  ists  personsd  to  others ;  for,  when  we  have  ascer- 
sunt,  simul  inteliigemus  qnsd  sui  tained  who  these  are,  we  shall  at  the 
juris  sunt.  Ac  prius  dispiciamus  same  time  discover  who  are  inde- 
de  iis  qua  in  potestate  dominomm  pendent.  And  first  let  us  consider 
sunt.  those  who  are  in  the   power   of 

masters. 
Gai.  i.  48.  51. 

Justinian  now  passes  to  the  division  of  persons  as  members 
of  a  family.  The  head  of  a  Roman  family  exercised  supreme 
authority  over  his  wife,  his  children,  his  children's  children, 
and  his  slaves.  (See  Introd.  sec.  40.)  He  was  their  owner 
as  well  as  their  master.  He  alone  was  sui  juris,  and  all  the 
other  members  of  the  family  were  alieni  juris,  for  they  be- 
longed to  him.  The  whole  group,  that  is,  the  head  and  those 
in  his  power  were  the  familia.  The  head  was  the  paterfamU 
lias,  a  term  not  expressive  of  paternity  (D.  1. 16. 195.  2),  but 
merely  signifying  a  person  who  was  not  under  the  power  of 
another,  and  who,  consequently,  might  have  others  under  his 
power.  An  unmarried  woman  whose  father  was  dead,  was 
said  to  be  a  niaterfamilias,  a  term  which,  in  this  sense,  is  only 
the  feminine  form  of  paterfamilias.  She  was  sui  juris,  and 
might  have  slaves,  though  of  course  she  could  have  no  power 
over  persons  free-bom.  For  if  she  married,  her  children  were 
in  her  husband's  power,  not  in  hers.  (See  Introd.  sec.  40.) 

The  word  familia  was  used  in  so  many  different  senses,  that 

H  2 
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it  may  be  as  well  to  collect  them  here,  before  entering  on  the 
subject  of  family  relations.  Familia  is  used  to  mean, — 1. 
all  persons  of  the  blood  of  the  same  ancestor;  2.  The  head 
of  the  family  and  all  those  in  his  power  whether  slaves  or  free ; 
3.  All  connected  by  agnation  (see  Introd.  sec.  45) ;  4.  The 
slaves  of  one  man ;  5.  The  property  of  a  paterfamilias,  of 
whatever  sort.  The  word  is  fully  explained  in  a  fragment  of 
Ulpian.     (D.  1.  16.  195.) 

Gains,  from  whom  much  of  this  section  is  borrowed,  says, — 
Rur»us  earum  personariim  quce  alieno  juri  subjedcR  sunt,  alias 
in  potestate,  alue  in  manu,  aluB  in  mandpio  sunt  (i.  49). 
The  persons  in  manu  were  those  wives  who  passed  through 
the  particular  forms  of  marriage  which  placed  a  wife  in  the 
position  of  a  daughter  to  her  own  husband :  that  is,  the 
religious  ceremony  of  confatTeatio,  the  fictitious  sale  coemptio, 
and  iisus,  or  cohabitation  unbroken  by  an  absence  of  three 
nights  in  the  year.  (See  Introd.  sec.  46.)  Persons  in  mam- 
cipio  were  those  sold  by  the  head  of  their  family,  or  by  them- 
selves with  the  form  of  mancipatio,  (See  Introd.  sec.  42.) 
They  were  said  to  be  servorum  loco  (not  servi)  with  reference 
to  the  purchaser.  Such  sales  were  merely  fictitious,  except 
in  the  early  days  of  Rome.  The  subjection  in  manu  had 
ceased  before  the  time  of  Justinian,  and  he  did  away  with 
the  last  traces  of  that  in  mandpio,     (See  Tit.  12.) 

I.  In  potestate  itaque  domiDoram       1.  Slaves  are  in  the  power  of  mas- 

Bunt  servi.    Quae  quidem  potestas  ters,  a  power  derived  from  the  law  of 

juris  gentium  est :  nam  apud  omnes  nations :  for  among  all  nations  it  may 

persque     gentes     animadverlere  be  remarked  that  masters  have  the 

possumus,  dominis  in  servos  vita  power  of  life  and  death  over  their 

necisque    potestatem    fuisse  ;     et  slaves,  and  that  everything  acquired 

quodcumque  per  serviim  adquiri-  by  the  slave  is  acquired  for  the 

tur,  id  domino  adquiritur.  master. 

Gai.  i.  52. 

The  power  of  the  master  over  his  slaves  was  spoken  of  as 
the  dominica  potestas.  The  origin  of  this  power  has  been 
already  ascribed  to  the  Jm«  gentium,     (Tit.  3.  2.) 

2.  Sed  hoc  tempore  nuUis  homi-  2.  But  at  the  present  day  none  of 

nibuB  qui  sub  imperio  nostro  sunt,  our  subjects  may  use  unrestrained 

licet  sine  cau^a  legibus  cognita  in  violence  towards  their  slaves,  except 

servos  suos  supra  modum  saevire;  for  a  reason  recognized  by  law.  For, 

nam  ex  constitutione  divi  Pii  An-  by  a  constitution  of  the  Emperor  An- 

tottini,  qui  sine  causa  servum  suum  toninus,  he  who  without  any  reason 

oociderit,  non  minus  puniri  jubetur,  kills  his  own  slave,  is  to  be  punished 

Guam  qui  alienum  servum   occi-  equally  with  one  who  has  killed  the 

aerit.    Sed  et  major  asperitas  do-  slave  of  another.  The  excessive  se- 

minorum  ejusdem  principis  consti-  verity  of  masters  is  also  restrained 

tutione  coercetur ;  nam  consul tus  by  another  constitution  of  the  same 

a  qoibusdam   prsesidibus   provin-  emperor.    For,  when  consulted  by 


LIB.  I.     TIT.  VI II.  101 

ciamm  de  lis  seirii  qui  ad  sedem  certain  goyernoraofprovincefl  on  the 
sacram  Tel  ad  statuaa  principum  subject  of  slaves  who  fly  for  refuf^e 
confugiunt,  prtecepit,  ut  si  intole-  either  to  temples  or  the  statues  of 
rabilis  Wdeatur  ssvitia dominorum,  the  emperors,  he  decided  that  if  the 
cogantnr  servos  suofl  bonis  conditio-  severity  of  masters  should  appear 
nibos  vendere,  et  pretium  dominis  excessive,  they  might  be  compelled 
daretnr ;  et  recte.  Ezpedit  enim  to  make  sale  of  their  slaves  upon 
reipublicie.  ne  sua  re  quis  male  e<^uitable  terms,  so  that  the  masters 
utatur.  Cujus  rescripti  ad  ^lium  might  receive  the  value,  and  this  was 
Marcianum  eroissi  verba  sunt  h»c :  a  very  wise  decision,  as  it  concerns 
'  Dominorum  (juidem  potestatem  the  public  good,  that  no  one  should 
in  servos  suos  illibatnm  esse  opor-  misuse  his  own  property.  The  follow- 
tet,  nee  cui^uam  horn  in  um  jus  ing  are  the  terms  of  this  rescript  of 
suum  detrahi ;  sed  dominorum  Antoninus,  which  was  sent  to*i£liu8 
interest,  ne  auxilium  contra  sevi-  Marcianns.  '  The  power  of  roasters 
tiam  vel  famem  vel  intolerabilem  overtheirslavesoughttobepreserv* 
injuriam  denegetur  iis  qui  juste  ed  unimpaired,  nor  ought  any  man 
depreoantur.  Ideoque  co)2nosce  de  to  be  deprived  of  his  just  right.  But  it 
querelis  eorum  qui  ex  familia  Julii  is  for  the  interest  of  all  masters  them- 
Sabini  ad  statuam  confugerunt ;  et  selves,  that  relief  prayed  on  good 
si  vel  durius  habitos  quam  equum  grounds  against  cruelty, the  denial  of 
est,  vel  infami  injuria  afiectos  cog-  sustenance,  or  any  other  intolerable 
noveris,  yeniri  juoe,  ita  ut  in  potes-  injury,  should  not  be  refused.  Ex- 
tatem  domini  non  revertantur.  amine  therefore,  into  the  complaints 
Qui  si  me»  constitutioni  fraudem  of  the  slaves  who  have  fled  from  the 
fecerit,  sciet  me  admissum  severius  house  of  Julius  Sabinus,  and  taken 
executurum/  re fuge  at  the  statue  of  the  emperor ; 

and,  if  you  find  that  they  have  been 
too  harshly  treated,or  wantonly  dis- 
graced, order  them  to  be  sold,  so  that 
they  may  not  fall  again  under  the 
power  of  their  master;  andifSabinus 
attempt  to  evade  my  constitution,  I 
would  have  him  know,  that  I  shall 
severely  punish  his  disobedience.' 
Gai.  i.  63;  D.  i.  6.  2. 

The  lex  Gomelia,  passed  by  Sylla,  B.C.  82,  made  killing  a 
slave  punishable  as  homicide,  with  death  or  exile.  (D.  ix.  2. 
23.  9.)  The  lex  Petronia  (D.  xlviii.  8.  11.  2),  passed  in  the 
time  of  one  of  the  early  emperors,  forbade  masters  to  expose 
their  slaves  to  contests  with  wild  beasts.  Hadrian  required 
the  sanction  of  a  magistrate  in  all  cases  before  death  was  in- 
flicted. (Spart.  in  Iladr.  cap.  18 ;  D.  i.  6.  2.)  Constantino 
only  permitted  moderate  corporal  chastisement  to  be  inflicted, 
and  Justinian  in  the  Code  retains  his  enactment.   (C.  ix.  14.) 

Justinian  does  not  notice  the  corresponding  changes  which 
the  clemency  of  latter  times  worked  in  the  control  of  the 
master  over  the  slave's  property ;  according  to  the  usage  of 
these  times  this  property,  called  peeuUum,  belonged,  in  fact, 
though  not  in  law,  to  the  slave,  and  he  often  purchased  his 
hberty  with  it     (Tacit.  Ann.  xiv.  42 ;  D.  xv.  i.  53.) 
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Tit.  IX.     DB  PATRIA  POTBSTATB. 

In  potestate  nostra  sunt  liberi       Our  children,  begotten  in  lawful 
nostri,  quos  ex  justis  nuptiis  pro-  marriage,  are  in  our  power, 
creavenmufl. 

Gai.  i.  65. 

The  patria  potestas  differed  originally  little,  if  at  all,  from 
the  dominica  potestas.  K  the  sense  of  ownership  was  not  so 
complete  in  the  former,  it  was  probably  limited  more  by 
natural  feeling  than  by  law.  The  father  could  sell,  expose, 
or  put  to  death  his  children.  Time,  however,  ameliorated 
the  position  of  the  child,  and  all  that  was  left  was  a  power  to 
inflict  moderate  chastisement  (Cod.  viii.  47. 31 ),  and  to  sell  at 
the  time  of  birth  in  cases  of  extreme  necessity.  (Cod.  iv.  43. 
1 .)  Constantino  condemned  the  father  who  killed  his  child 
to  the  punishment  of  a  parricide.  (C.  ix.  17.  1.)  The  sale 
of  a  child  was  in  general  fictitious,  and  only  formed  the  mode 
by  which  the  child  was  released  from  the  father^s  power. 

Like  that  of  the  slave,  the  child^s  property  was  only  a  pe- 
culium,  belonging  strictly  to  the  father.  But  under  the 
early  emperors  an  exception  to  this  was  made,  and  the  son 
had  complete  ownership  in  property  acquired  in  war  {cas~ 
trense  peaiUum)  ;  Constantino  made  a  further  exception  of 
property  acquired  in  employments  about  the  court  {quasi- 
ca^trense  pecuUum).     (See  Bk.  ii.  9,  and  Introd.  sec.  41.) 

The  meaning  of  jtustiB  nuptia  will  appear  in  the  next  title. 

Neither  age  nor  marriage,  nor  anything  except  emancipa- 
tion, terminated  the  power  of  a  father  over  his  son.  If  a 
daughter  married  in  manu,  she  passed  from  her  father^s 
power  into  that  of  her  husband. 

1.  NuptisB  autem  site  matrimo-  1.  Marriage,  or  matrimony,  ifi  a 
nium  eetviriet  mulieris  conjunctio,  binding  together  of  a  man  and  wo- 
individuam  yitsB  consuetudinem  man  to  live  in  an  indiyisible  union, 
continens. 

D.  xxiii.  2.  1. 

NupticB  is  properly  the  ceremonies  attending  the  formation 
of  the  legal  tie,  and  matmnonium  is  the  tie  itself;  but  the 
jurists  use  the  two  terms  quite  indifferently,  as  for  instance, 
Modestinus  says,  '  nuptia  sunt  conjunctio  maris  et  femina/ 
(D.  xxiii.  2.  1.) 

The  individua  vita  consiietudo  implied  a  community  of 
rank  and  position,  and  of  sacred  and  human  law,  divlni  et 
hnmani  juris  communicatio  (D.  xxiii.  2.  1),  but  not  neces- 
sarily of  property.     Marriage  gave  neither  party  any  right 
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over  the  property  of  the  other,  except  when  the  wife  passed  in 
manum,  and  then  all  that  she  had  belonged  to  the  husband. 

2.  Jus  aatem  potestatis  quod  in  2.  The  power  which  we  hare  oyer 
liberofl  habemus,  proprium  est  oi-  our  children  is  peculiar  to  the  citi- 
rium  Bomanorum ;  nuUi  enim  alii  sens  of  Borne ;  for  no  other  people 
sunt  homines,  qui  talem  in  liberos  have  a  power  oyer  their  children, 
habeant  potestatem,  qoalem  nos  such  as  we  haye  oyer  ours, 
habemus. 

Gai.  i.  66. 

Gains  mentions  the  (xalatsB  as  being  reported  to  have  had 
a  similar  institution. 

3.  Qui  ifptnr  ex  te  et  uxore  tua  3.  The  child  bom  to  you  and  your 
nascitur.intuapotestateest.  Item  wife,  is  in  your  power.  And  so  is  the 
qui  ex  filio  tuo  et  uxore  ejus  nas-  child  bom  to  your  son  of  his  wife, 
citur,  id  est,  nepos  tuus  et  neptis,  that  is,  your  grandson  or  grand- 
«que  in  tua  sunt  potestate,  et  pro-  daughter ;  so  are  your  great-grand- 
nepos  et  proneptis,  et  deinceps  ce-  children,  and  all  your  other  descend- 
ten.  Qui  tamen  ex  filia  tua  nas-  ants.  But  a  child  bom  of  your 
citur,  in  tua  potestate  non  est,  sed  daughter  is  not  in  your  power,  but 
in  patris  ejus.  in  the  power  of  its  own  father. 

If  a  woman,  although  she  was  not  in  the  power  of  her 
husband,  had  children,  they  were  not  in  her  power;  and 
hence,  as  she  could  have  no  descendants  in  her  power,  it  was 
said,  mulier  familuB  »\ub^  et  caput  et  finis  est,  i.  e.  her  family 
ended  with  herself.     (D.  1.  16.  195.  5.) 

Tit.  X.    DB  NUPTIIS. 

Justas  autem  nuptias  inter  se  ci-  Boman  oitieens  are  bound  together 

yes  Bomani  oontrahunt,  qui  secun-  in  lawful  matrimony,  when  they  are 

dum  preecepta  legum  coeunt,  mas-  united  according  to  law,  the  males, 

culi  quidem  puberes,  feminee  autem  having  attained  the  age  of  puberty, 

yiripotentes,    sive     patresfamilias  and  the  females  a  marriageable  age, 

sint  sive  filiifamilias  :  dum  tamen,  whether  they  are  fathers  or  sons  of  a 

si  filiifamilias  sint,  consensum  ha-  family ;  but,  if  the  latter,  they  must 

beant  parentium  quorum  in  potes-  first  obtain  the  consent  of  their  pa- 

tate  sunt.   Nam  hoc  fieri  debere  et  rents,  in  whose  power  they  are..  For 

ciyilis  et  naturalis  ratio  suadet,  in  both  natural  reason  and  the  law  re- 

tantum  ut  jussum  parentis  praece-  quire  this  consent;  so  much  so,  in- 

deredebeat.  Undequssitumestan  deed,  that  it  ought  to  precede  the 

furiosi  filia  nubere  aut  furiosi  filius  marriage.    Hence  the  question  has 

uxorem  ducere  possit  P    Cumque  arisen,  whether  the  daughter  of  a 

super  filio  variabatur,  nostra  pro-  madman  could  be  married,  or  his  son 

cessit  decisio,  qua  permissum  est,  marry  P    And  as  opinions  were  di- 

ad  exemplum  filioB  furiosi,  filium  vided,a8  to  the  son,  we  decided  that 

quoque  posse  et  sine  patris  inter-  asthe  daughter  of  a  madman  might, 

yentu  matrimonium  sioi  copulare,  so  may  the  son  of  a  madman  marry 

secundum  datum  ex  nostra  consti-  without  the  intervention  of  the  fa- 

tutione  modum.  ther,  according  to  the  mode  esta- 
blished by  our  constitution. 
C.  y.  4.  26. 
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In  the  earlie&t  times  of  Bomfm  law  there  were  three  modes 
of  forming  the  tie  of  marriage ;  first,  confarreatio,  a  religious 
ceremony,  in  which  none  but  those  to  whom  the  jti4f  sacmm 
was  open  could  take  part;  secondly,  coemptio,  a  fictitious  sale, 
in  which  the  wife  was  sold  to  the  husband ;  and  lastly,  n^tLS, 
i.  e.  cohabitation  with  the  intention  of  forming  a  marriage. 
All  three  modes  had  the  same  effect  on  the  position  of  the 
wife.  She  always  passed  in  manum  mri,  (See  Introd.  sec.  46.) 
This  incident  of  marriage  was'  attached  to  the  marriage  by 
mere  cohabitation  and  lapse  of  time,  on  the  analogy  of  the 
ownership  which  was  acquired  in  a  thing  by  uninterrupted  pos- 
session. It  was,  however,  open  to  the  wife  to  '  break  the  use,' 
to  prevent,  that  is,  her  husband  gaining  complete  power  over 
her  by  lapse  of  time  :  the  law  of  the  Twelve  Tables  declared 
that,  if  the  wife  absented  herself  from  her  husband  for  three 
nights  in  the  year,  the  tisus  should  be  interrupted  and  she 
should  remain  in  her  own  familia,  and  not  pass  into  that  of 
her  husband.  This  was  considered  so  much  more  advantageous 
to  the  wife  that,  even  in  the  latter  days  of  the  republic,  almost 
all  marriages  were  formed  without  the  wife  passing  into  the 
manus  of  her  husband.  In  the  time  of  Justinian  she  never 
did  so,  and  the  whole  distinction  of  the  effect  of  different 
modes  of  marriage  had  been  long  obsolete. 

At  no  time  did  these  different  modes  of  being  married  form 
part  of  the  real  tie  of  marriage;  they  only  decided,  when  the 
tie  of  marriage  was  formed,  what  should  be  the  position  of  the 
wife.  Neither  were  the  religious  ceremonies  nor  the  nuptial- 
rites  anything  more  than  accessories  of  that  which  created  the 
binding  relation  between  the  parties.  The  tie  itself  was  a  civil 
contract,  depending  upon  and  formed  by  the  mutual  consent 
of  the  husband  and  wife.  Whenever  two  persons,  capable  of 
entering  into  the  contract,  mutually  consented  to  do  so,  and 
evidenced  their  consent  by  any  mode  recognised  by  law,  the 
legal  tie  was  formed,  the  justa  nuptia  were  complete.  Every- 
thing else  was  only  subsidiary.  The  consent  might  either  be 
made  manifest  by  being  solemnly  expressed  (Cod.  v.  17, 11), 
or  by  some  act,  such  as  the  wife  being  led  to  the  husband's 
house  and  the  husband  receiving  her,  which  sufficed  to  make 
known  the  intention  of  the  parties. 

In  order  that  thecontract  might  bebinding,it  was  necessary 
that  the  parties  should  be  capable  of  forming  it.  First,  they 
must  have  the  connvbium ;  i.  e.  so  long  as  there  was  any  dis- 
tinction of  citizenship,  both  were  required  to  be  citizens,  or  to 
have  had  this  particular  part  of  citizenship  given  them  (see 
Introd.  sec.  89).  Secondly,  they  must  not  stand  within  the 
prohibited  degrees  of  relationship;  what  these  were  is  discussed 
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in  the  following  paragraphs  of  this  Title.  Thirdly,  they  must 
have  attained  the  age  of  puberty,  i.  e.  fourteen  for  men,  and 
twelve  for  women  (see  Tit.  22) ;  and,  lastly,  if  under  the  power 
of  any  one,  they  must  have  obtained  that  person's  consent. 
The  husband  was  obliged,  even  though  in  his  grandfather's 
power,  to  obtain  his  father's  consent ;  otherwise  the  grand- 
father  could  have  eventually  increased  the  number  of  the 
father's  family  without  consulting  him  (D.  i.  7.  7),  which  it  was 
against  the  spirit  of  the  law  to  allow,  as  no  one  could  have  a 
new  suits  heres  forced  on  him  by  agnation  against  his  will. 
(See  Tit.  11.7.) 

This  same  reason  had  caused  the  doubt  adverted  to  in  the 
text,  whether,  even  if  the  father  were  incapable  of  giving  his 
consent,  the  son  could  introduce  new  members  into  his  father's 
family.  This  did  not  apply  to  the  daughter,  who  could  not 
introduce  new  members  into  her  father's  family.  Justinian, 
in  the  code,  prescribed  the  mode  in  which  marriage  might  be 
validly  made  either  by  the  son  or  daughter  of  a  madman.  The 
son  or  daughter  of  the  madman  was  to  submit  the  proposed 
marriage  to  be  approved,  and  the  gift  to  the  wife,  or  dowry, 
to  be  fixed,  by  the  prcefecfiis  urhis  at  Constantinople,  by  the 
jyranes  or  bishop  of  the  city  in  the  provinces,  in  the  presence 
of  the  curator  of  the  madman  and  his  principal  relations. 
Marcus  Aurelius  had  previously  provided  for  the  care  of  chil- 
dren of  imbecile  persons,  dementes.  (C.  v.  4.  25.)  Where  the 
rights  of  the  paterfcumilias  were  not  in  question,  as  when  the 
son  was  emancipated,  it  was  not  necessary  to  have  the  father's 
consent.  (D.  xxiii.  2.  25.) 

If  the  persons,  whose  consent  was  necessary,  did  not  give 
it,  the  marriage  was  absolutely  void,  and  therefore  no  subse- 
quent consent  could  ratify  it.  Thus  Justinian  says  here,  that 
the  consent, yt/^*i«  (a  word  denoting  the  authority  of  the  pater- 
familids),  must  precede  the  marriage.  It  was  not,  however, 
necessary  that  the  consent  should  be  expressly  given.  If  the 
paterfamilias  knew  of  the  marriage  and  did  not  oppose  it, 
his  assent  was  presumed  (C.  v.  4.  5) ;  and  if  he  were  absent 
or  a  captive  for  three  years,  his  children  might  form  a  mar- 
riage, which  he  could  not  afterwards  disapprove  of.  (D.  xxiii. 
2.  9. 10.) 

1.  Ergo  non  omnes  nobis  uxores  1.  We  may  not  marry  every  wo- 
ducere  licet;  nam  quarumdamnup-  man  without  distinction;  for  with 
tiisabstinendumest.  Inter  easenim  some,  marriage  is  forbidden.  Mar- 
personas  que  parentium  liberorum-  riage  cannot  be  contracted  between 
vc  locum  in terseobtinentjContrahi  persons  standing  to  each  other  in 
nuptias  non  possunt :  Teluti  inter  the  relation  of  ascendant  and  de- 
patrem  et  filiam,  vel  avum  et  nep-  scendant,  as  between  a  father  and 
tem,Telmatremetfilium,velaviam   daughter,  a   grandfather  and  his 
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etnepotem,  et  usque  ad  infinitum  ; 
et  si  tales  persona;  inter  se  coierint, 
nefarias  atque  incestasnuptiascon- 
trazisse  dicuntur.  Et  hsec  adeo  ita 
sunt,  ut  quamvis  per  adoptionem 
parentium  liberommve  loco  sibi 
esse  coeperint,  non  possint  inter  se 
matrimonio  jungi,  in  tantum  ut 
etiam  dissoluta  adoptione  idem  ju- 
ris maneat.  Itaque  eam  qua  tibi  per 
adoptionem  filia  vei  neptis  esse 
coeperit,  non  poteris  uxorem  ducere 
quamvis  eam  emancipaveris. 


granddaughter,  a  mother  and  her 
son,  a  grandmother  and  her  grand- 
son ;  and  so  on,  ad  infinitum.  And, 
if  such  persons  unite  together,  they 
only  contract  a  criminal  and  inces- 
tuous marria)2:e  ;  so  much  so,  that  as- 
cendants and  descendants,  who  are 
only  so  by  adoption,  cannot  inter- 
marry ;  and  even  after  the  adoption 
is  dissolved,  the  prohibition  remains. 
You  cannot,  therefore,  marry  a  wo- 
man who  has  been  either  your 
daughter  or  granddaughter  by  adop- 
tion, although  you  may  have  eman- 
cipated her. 
Gai.  i.  58,  59. 

When  two  persons  were  related  by  being  agnati  to  each 
other,  they  were  exactly  in  the  same  relative  position,  so  far 
as  regarded  the  power  of  marrjring,  as  if  they  had  been  re- 
lated in  the  same  degree  by  blood.  If  the  tie  of  agnatio  was 
dissolved  by  emancipation,  the  tie  of  blood,  if  any,  would  of 
course  remain,  and  be  a  bar  to  marriage,  but  if  there  were  no 
tie  of  blood,  that  is,  if  one  of  the  parties  had  entered  the  family 
by  adoption,  then,  if  the  emancipated  person  had,  while  the 
agnatio  subsisted,  occupied  the  position  of  ascendant  or  de- 
scendant to  the  other  person,  marriage  was  forbidden,  but  if 
of  a  collateral,  it  was  allowed. 

2.  Inter  eas  quoque  personas  qua  2.  There  are  also  restrictions, 
ex  transverso  gradu  cognationis  though  not  so  extensive,  on  mar- 
junguntur,  est  qussdam  similis  ob-  riage  between  collateral  relations.  A 
servatio,  sed  non  tanta.  Sane  enim  brother  ar.d  sister  are  forbidden  to 
inter  fratrem  sororemque  nuptise  marry,  whether  they  are  the  chil- 
prohibitae  sunt,  sive  ab  eodem  patre  dren  of  the  same  father  and  mother, 
eademque  matre  nati  fuerint,  sive  or  of  one  of  the  two  only.  And,  if  a 
ex  alterutro  eorum ;  sed  si  qua  per  woman  becomes  your  sister  by  adop- 
adoptionem  soror  tibi  esse  coeperit,  tion,  so  long  as  the  adoption  subsists, 
quamdiu  quidem  constat  adoptio,  you  certainly  cannot  marry ;  but,  if 
sane  inter  te  et  eam  nuptise  consis-  the  adoption  is  destroyed  by  eman- 
tere  non  possunt;  cum  vero  per  cipation,you  may  marry  her;  as  you 
emancipationem  adoptio  sit  disno-  may  also,  if  you  yourself  are  eman- 
luta,  poteris  eam  uxorem  ducere.  cipated.  Hence  it  is  certain,  that 
Sed  et  si  tu  emancipatus  fueris,  ni-  if  a  man  would  adopt  his  son-in-law, 
hilestimpedimentonuptiis.  Etideo  he  ought  first  to  emancipate  his 
constat,  si  quis  generum  adoptare  daughter ;  and  if  he  would  adopt 
velit,  debere  eum  ante  filiam  eman-  his  daughter-in-law,  he  ought  pre- 
cipare ;  et  si  quis  velit  nnrum  adop-  viously  to  emancipate  his  son. 
tare,  debere  eum  ante  filium  eman- 
cipare. 

Gai.  i.  60.  61 ;  D.  xxiii.  2. 17.  1. 

To  adopt  a  son-in-law  would  be  to  make  him  brother  by 
agnation  of  his  own  wife.     The  bar  did  not  invalidate  the 
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previous  marriage^  bat  operated  to  restrain  the  adoption^ 
until  the  daughter  had  been  emancipated. 

3.  Fratris  yero  yel  sororis  filiam  3.  A  man  may  not  marrj  the 
uxorem  ducere  non  licet.  Sed  nee  daughter  of  a  brother,  or  a  sister, 
neptem  fratris  Tel  sororis  quis  ux-  northegranddaaghter,althoagh8he 
orem  ducere  potest,qiiamyi8  quarto  is  in  the  fourth  degree.  For,  when 
gradu  sint ;  cujus  enim  filiam  we  may  not  marry  the  daughter  of 
nxorem  ducere  non  licet,  neque  any  person,  neither  may  we  marry 
ejus  neptem  permittitur.  Ejus  yero  the  granddauc^hter.  But  there  does 
mulieris  quam  pater  tuus  adop-  not  appear  to  beany  impediment  to 
tayit,  filiam  non  yideris  impediri  marrymg  the  daughter  of  a  woman 
uxorem  ducere,  qvoA  ne(}ue  natu-  whom  your  father  has  adopted ;  for 
rali  neque  cirili  jure  tibi  conjun-  she  is  no  relation  to  you,  either  by 
gitur.  natural  or  ciyii  law. 

Gai.  i.  62 ;  D.  xxiii.  2. 12.  4. 

In  the  direct  line  every  degree  represents  a  generation. 
The  son  is  in  the  first  degree  with  respect  to  his  father ;  the 
grandson  in  the  second  with  respect  to  his  grandfather.  In 
the  collateral  line  the  generations  are  taken  first  up  to  and 
then  down  from,  the  common  ancestors.  For  instance,  first- 
cousins  are  in  the  fourth  degree.  From  either  cousin  to  his 
father  is  one  degree,  from  the  father  to  the  grandfather  is 
another,  from  the  grandfather  to  the  father  of  the  other  cousin 
is  a  third,  and  from  that  father  to  that  cousin  is  a  fourth. 

The  marriage  of  an  uncle  with  a  niece  had  been  legalised 
in  favour  of  Claudius  and  Agrippina  (Subt.  in  Claud.  26) ; 
but  prohibited  by  Constantino.  (Cfod.  Theod.  i.) 

The  children  never  followed  the  family  of  the  mother,  and 
therefore,  though  she  was  adopted,  remained  as  they  were 
before.  But  of  course  a  daughter  could  not  have  married  an 
adopted  son's  son. 

4.  Duorum  autem  fratrum  vel  4.  The  children  of  two  brothers, 
Boronim  liberi,  vel  fratris  et  so-  or  two  sinters,  or  of  a  brother  and 
roris,  jungi  possunt.  sister,  may  marry  together. 

D.  xxiii.  2.  3. 

The  marriage  of  first-cousins,  forbidden  by  preceding  em- 
perors, had  again  been  legalised  by  Arcadius  and  Honorius. 
(C.  V.  4.  19.) 

5.  Item  amitam,  licet  adoptiyam,  5.  So,  too,  a  man  may  not  marry 
ducere  uxorem  non  licet ;  item  neo  his  paternal  aunt,  even  though  she 
materteram,  quia  ]>arentium  loco  be  so  only  by  adoption  ;  nor  his  ma- 
habentur.  Qua  ratione  yerum  est,  temal  aunt ;  because  they  are  re- 
magnam  quoque  amitam  et  mater-  garded  in  the  light  of  ascendants, 
teram  magnam  prohiberi  uxorem  Forthe  same  rea8on,no  person  may 
ducere.  marry  his  great-aunt,  either  paternal 

or  maternal. 

Gai.  i.  62 ;  D.  xxiii.  2. 17.  2. 
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It  was  of  coarse  only  possible  to  be  in  the  same  family 
with  an  adopted  aunt  on  the  father^s  side.  A  mother's  sister 
by  adoption  would  be  in  the  family  of  the  mother,  whereas 
the  nephew  would  be  in  the  family  of  the  father,  and  therefore 
adoptivam  is  added  to  amitam  only,  not  to  materteram. 

Every  person  in  the  first  degree  from  a  common  ancestor, 
was  considered,  so  far  as  regarded  marriage,  in  the  position 
of  that  ancestor.  Thus  an  aunt,  being  in  the  first  degree 
from  the  grandfather,  the  common  ancestor,  was  looked  upon 
as  standing  in  the  place  of  that  grandfather  {parentis  loco 
habetur),  and  could  not  therefore  marry  her  nephew.  A  cousin 
would  be  in  the  second  degree  from  the  common  ancestor, 
and  therefore  proximity  would  not  be  a  bar  to  the  union. 

6.  Adfinitatis  quoque  renera-  6.  There  are,  too,  other  marriages 
tione  quaruindam  nuptiis  absti-  from  which  we  must  abstain,  from 
nendum  est,  at  ecce :  priyignam  regard  to  the  ties  created  by  mar- 
aut  nurum  nxorem  ducere  non  riage ;  for  example,  a  man  may  not 
licet,  qnia  utrsque  filia  loco  sunt,  marry  his  wife's  daughter,  or  his 
Qaod  ita  scilicet  accipi  debet,  si  son's  wife,  for  they  are  both  in  the 
fuit  nurus  aut  privigna  tua :  nam  place  of  daughters  to  him ;  and  this 
si  adhuc  nurus  tua  est,  id  est,  si  must  be  understood  to  mean  those 
adhuc  nupta  est  filio  tuo,  alia  who  have  been  our  step-dauKhters 
ratione  uxorem  earn  ducere  non  or  daughters-in-law:  for  if  a  woman 
possis,  quia  eadem  duobus  nupta  is  still  jour  daus^hter-in-law,  that  is, 
esse  non  potest.  Item  si  adhuc  if  she  is  still  married  to  your  son, 
privigna  tua  est,  id  est,  si  mater  you  cannot  marry  her  for  another 
ejus  tibi  nupta  est,  ideo  earn  ux-  reason,  as  she  cannot  be  the  wife  of 
orem  ducere  non  poteris,  ouia  duas  two  persons  at  once.  And  if  your 
uxores  eodem  tempore  habere  non  step-daughter  is  still  your  step- 
hcet.  daughter,  that  is,  if  her  mother  is 

still  married  to  you,  you  cannot 
marry  her,  because  a  person  cannot 
have  two  wives  at  the  same  time. 

Gai,  i.  63. 

Affinitas  is  the  tie  created  by  marriage  between  each  person 
of  the  married  pair  and  the  kindred  of  the  other. 

7.  Socrum  quoque  et  novercam  7.  Again,  a  man  is  forbidden  to 
prohibitum  est  uxorem  ducere.quia  marry  his  wife's  mother,  and  his 
matris  loco  sunt.  Quod  et  ipsum  father's  wife,  because  they  hold  the 
dissoluta  demum  adfinitate  pro-  place  of  mothers  to  him  ;  a  prohibi- 
oedit:  alioquin,  si  adhuc  noverca  tion  which  can  only  operate  when  the 
est,  id  est,  si  adhuc  patri  tuo  nupta  affinity  is  dissolved ;  for  if  your  step- 
est,  communi  jure  impeditur  tibi  mother  is  still  your  step-mother,  that 
nubere,  quia  eadem  duobus  nupta  is,  if  she  is  still  married  to  your 
esse  non  potest.  Item  si  adhuc  father,  she  would  be  prohibited  from 
socruB  est,  id  est,  si  adhuc  filia  ejus  marrying  you  b]r  the  common  rule  of 
tibi  nupta  est,  ideo  impediuntur  law,  which  forbids  a  woman  to  have 
nuptife,  ^uia  duas  uxores  habere  two  husbands  at  the  same  time.  So 
non  possis.  if  your  wife's  mother  is  still  your 
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wife's  mother, that  is,  if  her  daughter 
is  Btill  married  to  you,  you  cannot 
marry  her,  because  you  cannot  have 
two  wires  at  the  same  time, 
i.  63. 


The  Institutes  do  not  notice  the  marriage  of  a  brother  and 
sister-in-law.  It  was  permitted  up  to  the  time  of  Constantine, 
who  forbade  it.  (Cod.  Theod.  i.  2.)  The  prohibition  was  re- 
newed by  Valentinian,  Theodosius,  and  Arcadius.  (C.  v.  5. 5.) 


8.  Mariti  tamen  filius  ez  alia 
tixore,  et  uxoris  filia  ex  alio  marito, 
vel  contra,  matrimonium  recte  con- 
trahunt,  licet  habeant  fratrem  so- 
roremve  ex  matrimonio  postea  con- 
tracto  natos. 


9.  Si  uxor  tua  post  divortium  ex 
alio  filiam  procreaverit,  haec  non  est 
quidem  pnvigna  tua,  sed  Julianus 
hujusmodi  nuptiis  abstineri  debere 
ait :  nam  nee  sponsam  filii  nurum 
ease,  nee  patris  sponsam  novercam 
esse,  rectms  tamen  et  jure  facturos 
eos  qui  hujusmodi  nuptiis  abstinue- 
rint. 


8.  The  son  of  a  husband  by  a 
former  wife,  and  the  daughter  of  a 
wife  by  a  former  husband,  or  the 
daughter  of  a  husband  by  a  former 
wife,  and  the  son  of  a  wife  by  a 
former  husband,  may  lawfully  con- 
tract marriage,  even  though  they 
have  a  brotiier  or  sister  born  of  the 
second  marriage. 

9.  The  daughter  of  a  divorced  wife 
by  a  second  husband  is  not  your 
step-daughter;  and  yet  Julian  says 
we  ought  to  abstain  from  such  a 
marriage.  For  the  betrothed  wife  of 
a  son  is  not  your  daughter-in-law ; 
nor  your  betrothed  wife  your  son's 
stepmother ;  and  yet  it  is  more  de- 
cent and  more  in  accordance  with 
law  to  abstain  from  such  marriages. 

D.  xxiii.  2.  12.  1,  and  foil. 

The  sponsalia  constituted  in  no  way  a  binding  tie.  They 
were,  as  far  as  law  went,  mutual  promises  to  contract  a  tie. 
Sp<yti8alia  sunt  sponsio  et  reprmnismo  nuptiarum  fnturarum. 
(D.  xxiii.  1.  1.)  All  that  was  necessary  was,  that  the  par- 
ties, and  their  respective  patresfanmlids,  should  consent,  and 
that  the  betrothed  should  have  attained  the  age  of  seven 
years.  Either  party  wishing  to  renounce  the  engagement, 
which  by  law  was  always  permissible,  could  do  so  by  an- 
nouncing the  wish  in  these  words — conditione  tua  n</n  titor. 
Hence  it  could  only  be  custom  founded  on  a  respect  for  bmii 
mores  that  prevented  a  father  marrying  his  son^s  betrothed, 
or  a  son  his  father's. 

10.  Illud  certum  est,  serviles  10.  It  is  certain  that  the  relation- 
quoque  cognationes  impedimento  ship  of  slaves  is  an  impediment  to 
nuptiis  esse,  si  forte  pater  et  filia  marriage,  even  if  the  father  and 
aut  frater  et  soror  mauumissi  fue-  daughter,or  brother  and  sister^as  the 
rint.  case  may  be,have  beenenfranchised. 

D.  xxiii.  2.  14.  2. 
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The  union  of  slaves,  contubemium,  was  not  recognised  in 
law  as  a  marriage,  but  still  the  law  did  not  permit  natural 
ties  to  be  violated  in  the  case  of  slaves  any  more  than  in 
the  case  of  the  issue  of  concubinage,  or  that  of  illicit  com- 
merce. (C.  V.  4.  4.)  Of  course  a  manumission  must  have 
taken  place,  or  there  could  be  no  question  of  nwptuB,  but 
if  slaves  were  freed,  then,  although  competent  to  contract  a 
marriage,  they  were  bound  by  the  ties  of  blood,  and  could 
not  marry  any  one  connected  with  them  by  close  natural  re- 
lationship. 

11.  Sunt  et  ahsB  perfonK  qan  11.  There  are  other  persons,  al^o, 
propter  diversas  rationes  nuptias  between  whom  marriage  is  prohibit- 
coiitrahere  prohibentur,  quas  in  ed  for  different  reasons,  which  we 
libris  Digestorum  sen  Pandec-  have  permitted  to  be  enumerated  in 
tarum  ex  veteri  jure  coUectarom  the  books  oftheDigestsor  Pandects, 
enumerari  permisimos.  collected  from  the  old  law. 

D.  xxiii.  2.  44,  pr.  and  1. 

The  reasons  alluded  to  are  not,  like  the  preceding,  founded 
on  nearness  of  relationship  or  other  tie,  but  on  public  or  poli- 
tical grounds.  The  patres  and  plebs  could  not  intermarry 
till  the  lex  Camvleia,  Nor  the  freebom  and  freedmen  till 
the  lex  Julia  and  Papia  Poppcea,  (D.  xxiii.  2.  23.)  These 
laws  prohibited  the  marriage  of  senators  with  Kbet^ti,  but 
allowed  that  of  other  freebom,  forbidding  at  the  same  time  all 
freebom  to  marry  actresses  or  women  of  openly  bad  character. 
(D.  xxiii.  2.  41.)  Constantino  extended  the  prohibition  to 
marrying  women  of  the  lowest  class,  Kumiles  abjectave  per- 
some.  (C.  V.  27. 1.)  This  was  repealed  by  Justinian.  (Nov. 
117.  6.)  The  guardian  could  not  marry  his  ward  before  she 
was  twenty-six  years  of  age,  unless  betrothed  or  given  to  him 
by  her  father.  (D.  xxiii.  2. 66.)  The  governor  of  a  province 
could  not,  while  he  held  his  office,  marry  a  native  of  that 
province  (D.  xxiii.  2.  38.  57.),  lest  he  should  abuse  his  autho- 
rity. The  ravisher  could  not  marry  the  woman  he  violated. 
(C.  ix.  13.  2.)  Nor  the  adulterer  his  accomplice.  (Nov.  134.) 
Nor  a  Jew  a  Christian.     (C.  i.  9.  6.) 

12.  Si  adversas  ea  (josB  diximus,  12.  If  persons  unite  themselves  in 
aliqui  coierint,  nee  vir,  nee  uxor,  contravention  of  the  rules  thus  laid 
nee  nuptias,  nee  roairimonium,  nee  down  there  is  no  hasband  or  wife, 
dos  intelli^tur.  Itaque  ii  qui  ez  no  nuptials,  no  marriage,  nor  mar- 
eo  coitu  nascuntur,  in  potestate  riage  portion,  and  the  children  bom 
patris  non  sunt,  sed  tales  sunt  in  such  a  connection  are  not  in  the 
(quantum  ad  patriam  potestatem  power  of  the  father.  For,  with  regard 
pertinet)  quales  sunt  ii  quos  mater  to  the  power  of  a  father,  they  are  in 
vulgo  concepit :  nam  nee  hi  patrem  the  position  of  children  conceived  in 
habere  inteUigontur,  cum  his  etiam  prostitution,  who  are  looked  upon  as 
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pater  incertns  est.  Fnde  solent  haying  no  father,  bccaiiBe  it  is  un- 
spurii  appellari,  vel  a  greca  voce  certain  who  he  is;  and  are  therefore 
qua^i  atropdbrjy  concepti ;  yel  quasi  called  spuriif  either  from  a  Greek 
sine  patre  filii.  Sequitur  ergo,  ut  word  (nro/>ad7y,meaning  ^ at  hazard,' 
disdoluto  tali  coitu  nee  dotis  ex-  or  as  being,  tine  patre,  without  a 
ac  ti on i  locus  sit.  Qui  autem  pro-  father.  On  the  dissolution  of  such  a 
hibitas  nuptias  oontrahunt,  et  alias  connection  there  can  be  no  claim 
poBnas  patiuntur,  qus  sacris  con-  made  for  the  demand  of  a  marriage 
stitutiouibus  oontinentur.  portion.    Persons  who  contract  pro- 

nibited  marriages  are  liable  also  to 
further  penalties  set  forth  in  our  im- 
perial constitutions. 
GAl.i.  64 ;  D.  i.  5.  23 ;  D.  zxiii.  2.  62. 

Under  the  head  of  stuprwrn  the  Romans  included  every 
union  of  the  sexes  forbidden  by  morality.  DitTerent  punish- 
ments awaited  the  guilty  according  to  the  degree  of  crime 
implied  in  the  union,  (Cod.  v.  5.  4.)  But  the  law  recog- 
nized and  regulated  in  concubinage  (concahinatm)  a  perma- 
*  nent  cohabitation^  though  without  the  sanction  of  marriage, 
between  parties  to  whose  marriage  there  was  no  legal  obstacle. 
In  every  case  where  such  an  obstacle  existed,  unless  the  ob- 
stacle was  one  merely  founded  on  public  policy,  such  as  that 
of  being  governor  of  a  province,  who  was  not  permitted  to 
marry  a  native  of  that  province,  the  law  inflicted  a  punish- 
ment on  parties  cohabiting  in  defiance  of  law.  The  chief  in- 
cident of  the  Roman  concubinatvs,  which  was  so  far  restricted 
that  a  man  could  not  have  two  concubines  at  once,  or  a  wife 
and  a  concubine,  was,  that  the  children  could  be  legitima- 
tized, and  so  placed  on  a  footing  with  the  offspring  of  a  legal 
marriage.  Between  the  formation  of  such  an  union,  and  the 
contracting  a  legal  marriage,  there  seems  to  have  been  no 
difference  except  what  rested  in  the  intention  of  the  parties. 
If  two  persons  lived  together,  it  was  the  intention  with  which 
they  did  so  which  decided  whether  the  union  was  concubi- 
nage or  marriage.  Go7icubina/m  ex  sola  animi  destmaiicme 
(Bstimari  oportet,  (D.  xxv.  7.  4.)  If  there  was  no  affedio 
Tnaritalig,  no  intention  to  treat  the  woman  as  a  wife,  she  was 
not  a  wife.  Of  course,  practically,  the  question  of  consent 
was  seldom,  if  ever,  leffc  doubtful.  Generally  speaking,  an 
instrument  fixing  the  amount  settled  respectively  by  the  hus- 
band and  wife,  was  drawn  up,  and  the  consent  was  publicly 
given  in  the  presence  of  friends.  And  as  concubinage  was  a 
dishonourable  state,  the  presumption  in  favour  of  marriage, 
when  the  woman  was  of  honest  parentage,  and  of  good  cha- 
racter, was  very  strong.  To  the  union  of  concubinage  none 
of  the  incidents  of  marriage  attached.  No  dowry  could  be 
asked  for,  no  settlement  was  made  by  the  man :  the  children 
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were  not  in  the  power  of  the  father.  But  the  connection 
was  separated  from  that  of  a  temporary  intercourse  by  no 
man  being  allowed  to  have  two  concubines,  or  a  wife  and  a 
concubine  at  the  same  time,  and  by  the  power  which  was 
given  to  legitimate  the  children,  and  place  them  in  the 
position  of  the  offspring  of  a  legal  marriage.  (See  next  pa- 
ragraph.) 

In  a  legal  marriage,  without  conveiitio  in  manum,  the  mar- 
riage portion  of  the  wife  (dos)  belonged  to  the  husband  during 
the  continuance  of  the  marriage.  In  early  times  his  power 
over  the  dos  was  unrestricted,  but  afterwards  successive  limi- 
tations of  this  power  were  introduced.  (See  Bk.  ii.  Tit.  7.  3. 
Tit.  8.  introd.  paragr.)  The  settlement  on  the  wife  by  the 
husband  {dmuitio  propter  nuptias)  belonged,  during  the  mar- 
riage, to  the  wife,  but  was  managed  by  the  husband.  (See 
Bk.  ii.  Tit.  7.  3.)  When  the  marriage  was  dissolved,  which  it 
might  be  by  death,  loss  of  liberty,  captivity,  or  divorce  (D. 
xxiv.  2.  1),  the  dos  was  returned  to  the  wife  or  her  father. 
Divorce  was  always  permitted  if  either  party  ceased  to  wish 
to  preserve  the  tie  of  marriage,  which  was  only  looked  on  as 
a  contract  resting  on  mutual  consent.  But,  unless  both  parties 
consented  to  a  divorce,  heavy  penalties  were  attached  to  its 
being  insisted  on  by  one  alone,  unless  any  of  the  grounds  for 
divorce  established  by  law,  such  as  adultery  or  criminal  con- 
duct (Cod.  V.  17.  8.),  could  be  shown  to  exist.  After  the 
divorce  either  party  might  marry  again. 

13.  Aliquando  autem  evenit  ut       13.  It  sometimes  happens,  that 

liberi  qui,  statim  ut  nati  sunt,  in  children  who  at  their  birtli  were  not 

potestate  parentum  non  fiant,  pes-  in  the  power  of  their  father,  are 

tea  autem  redigantur  in  potestatem  brought  under  it  afterwards.    Such 

parentum.     Qualis  est  is  <^ui,  dum  is  the  ease  of  a  natural  son,  who  is 

natnralis  fuerat,  postea  cunsB  datus  f^ven  to  the  mria,  and  then  becomes 

potestatipatrissubjicitur:  nee  non  subjectto  his  father's  power.  Again, 

IS  qui  a  muliere  libera  procreatus,  a  child  bom  of  a  free  woman,  with 

cujus  matrimonium  mmime  legi-  whom  marriage  was  not  prohibited 

bus    interdictum   fuerat,    sed    ad  by  any  law,  but  with  whom  the  father 

quam  pater  consuetudinem  habu-  only  cohabited,  will  likewise  become 

erat,  postea  ex  nostra  constitutione  subject  to  the  power  of  his  father  if 

dotalibus  instrumentis  compositis  at  any  time  afterwards  instruments 

in  potestate  patris  efficitur.    Quod  of  dowry  are  drawn  up  according  to 

si  alii  liberi  ex  eodem  matrimonio  the  provisions  of  our  constitution, 

fuerint  proereati,  similiter  nostra  And  this  constitution  confers  the 

constitutiu  preebuit.  same  benefits  on  any  children  who 

may  be  subsequently  born  of  the 

same  marriage. 

Gai.  i.  65 ;  C.  v.  27.  10, 

By  legitimation  the  offspring  of  concubinage  were  placed 
in  the  position  of  liberi  legitimij  and  this  was  effected  in  three 
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ways:  1.  By  oblation  to  the  curia;  2.  By  the  subsequent 
marriage  of  the  parents ;  and  3.  By  a  rescript  of  the  emperor, 
a  mode  introduced  by  Justinian  in  the  74th  Novel.  The  curuv 
was  the  class  from  which,  in  provincial  towns,  the  magistrates 
were  eligible.  To  be  a  member  was  a  distinction,  but  an 
onerous  one,  from  the  expenses  and  burdens  attached  to  the 
position.  In  order  to  prevent  the  order  decaying  through 
unwillingness  to  incur  the  expenses  attending  it,  Theodosius 
and  Yalentinian  permitted  citizens,  whether  themselves  mem- 
bers of  the  curia  or  not,  to  present  their  children  bom  in 
concubinage  to,  and  make  them  members  of,  the  order  (Cod. 
V.  27.  3),  by  which  they  became  legitimate,  and  the  heirs  of 
their  father.  This  mode  of  legitimation  which  could,  of 
course,  only  be  adopted  when  the  parents  were  rich,  did  not, 
however,  make  the  children  complete  members  of  the  father's 
family.  They  became  his  legitimate  children,  but  gained  no 
new  relationship  or  right  of  succession  to  any  other  member 
of  his  family.     (C.  v.  27.  9.) 

Constantino  first  established  that  natural  children  should 
be  made  legitimate  by  the  subsequent  marriage  of  their 
parents.  The  law  required  that  at  the  moment  of  conception 
the  parents  should  have  been  capable  of  a  legal  marriage ; 
that  an  instrument  settling  the  dowry  {instrumentum  dotale), 
or,  at  least,  attesting  the  marriage  {instrumentum  nujdiale), 
should  be  drawn  up,  and  that  the  children  should  ratify  the 
legitimation,  for  no  one  was  made  legitimate  against  his  will. 
(Nov.  89.  11.) 

If  the  mother  were  dead  or  had  disappeared,  and  the  mar- 
riage was  thus  impossible,  the  emperor  would  by  a  rescript 
allow  the  natural  children  (if  there  was  no  legitimate  one)  to 
be  placed  in  the  position  they  would  have  held  if  the  mar- 
riage had  taken  place,  as  he  would  also  if  a  father  by  his 
testament  expressed  his  wish  to  that  eflfect. 

Tit.  XI.     DE  ADOPTIONIBUS. 

Non  Bolum  autem  natarales  li-       Not  only  are  our  natural  childran, 
beri,  secundum  ea  qua;  diximus,   as  wc  have  said,  in  our  power,  but 
in  potestate  nostra  sunt,  yerum  those  also  whom  we  adopt, 
etiam  ii  quos  adoptamus. 

Gai.  i.  97. 

Before  the  time  of  Justinian,  the  effect  of  adoption  (see 
Introd.  sec.  42)  was  to  place  the  person  adopted  exactly  in 
the  position  he  would  have  held  had  he  been  bom  a  son  of 
the  person  adopting  him.     All  the  property  of  the  adoptive 
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son  belonged  to  his  adoptive  father.  The  adoptive  son  was 
heir  to  his  adoptive  father^  if  intestate^  bore  his  name  (re- 
taining^ however,  the  name  of  his  own  gens  with  the  change 
of  U8  into  aniM,  as  Octavius,  Octavianus),  and  shared  the 
sacred  rites  of  the  family  he  entered. 

Naturales  liberi  is  here  opposed  to  adoptwi,  not,  as  in  the 
last  Title,  to  legitimL 

1.  Adoptio  autem  duobus  modis  1.  Adoption  takes  place  in  two 
fit,  aut  pnncipali  rescripto,  aut  im-  ways,  either  by  imperial  rescript,  or 
perio  magistratns.  Imperatoris  by  the  authority  of  the  magistrate, 
auctoritate  adoptare  quis  potest  The  imperial  rescript  gives  power 
eos  easvequi  qusBTe  sui  juris  sunt:  to  adopt  persons  of  either  sex  who 
qun  species  adoptionis  oicitur  ad-  are  9ui  juris ;  and  this  species  of 
rogatio.  Im  perio  magistratus  adop-  adoption  is  call^  arrogation.  By 
tare  licet  eos  easve  qui  quKve  in  the  authority  of  the  magistrates  we 
potestate  parentium  sunt,  sive  adopt  persons  in  the  power  of  an 
primum  gradum  liberorum  obtine-  ascendant,  whether  in  the  first  de- 
ant  qualis  filius,  filia,  sive  inferi-  gree,  as  sons  and  daughters,  or  in  an 
orem,  qualis  est  nepos  neptis,  pro-  inferior  degree,  as  grandchildren  or 
nepos  proneptis.  great-granachildren. 

Gai.  X.  98,  99. 

A  public  character  was  always  attached  in  ancient  Roman 
law  to  so  important  an  alteration  in  families  as  adoption. 
(See  Introd.  sec.  42.)  The  sanction  of  the  curies  was  probably 
necessary  to  its  validity,  when  the  family  of  a  member  of  the 
mruB  was  afTected.  If  the  person  adopted  was  sui  juris,  his 
entry  into  a  new  family  (arrogatio)  was  jealously  watched,  as 
the  pontifices  would  never  allow  it  where  there  was  any  like- 
lihood of  the  sacred  rites  of  the  family  he  quitted  becoming 
extinct  by  his  departure  from  it.  The  form  of  gaining  the 
consent  of  the  curuB  was  even  continued  when  the  curia  were 
only  represented  by  thirty  lictors,  until  the  rescript  of  the 
emperor  was  substituted  as  a  means  of  eflfecting  arrogations. 

What  were  the  forms  of  arrogation,  when  neither  the  per- 
son arrogated  nor  the  person  arrogating  belonged  to  the  body 
of  the  cttrwp,  we  have  no  certain  knowledge;  but  we  may 
guess  arrogation  was  elfected  by  a  fictitious  suit,  in  which 
the  person  arrogated  was  claimed  as  the  child  of  the  arro- 
gator,  and  let  judgment  go  by  default. 

ff  the  person  adopted  were  under  the  power  of  another, 
the  person  under  whose  power  he  was  had  to  release  him  from 
that  power,  which  he  did  by  selling  him  {mancipatio)  three 
several  times,  which  destroyed  his  own  patria  potestas  (see 
Introd.  sec.  42),  and  then  giving  him  up  to  the  adopting 
parent  by  a  fictitious  process  of  law,  called  ^  in  jure  cessio/ 
in  which  he  was  claimed  and  acknowledged  as  the  child  of 
the  person  who  adopted  him,  and  pronounced  to  be  so  by  the 
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magistrate  before  wliom  the  proceeding  was  held  [imperio 
magistrai'us).  The  word  adoptio  was  common  to  both  pro- 
cesses^ both  to  arrogatio,  said  by  Gains  to  be  derived  from 
rogo,  because  the  person  arrogated  was  asked  before  the 
cvruB  whether  he  consented  ((xai,  i.  99),  and  to  adoptio  in 
its  more  limited  sense  of  the  adoption  of  a  person  not  sui 
juris.  For  the  ceremonies  previously  retjuired  for  the  adoption 
of  a  person  alieni  juris,  Justinian  substituted  the  simple  pro- 
ceeding of  executing^  in  presence  of  a  magistrate,  the  deed 
declaring  the  fact  of  the  adoption — ^the  parties  to  the  adop- 
tion, that  is,  the  person  giving,  the  person  given,  and  the 
person  receiving,  bein^  personally  present  to  give  their  con- 
sent. But  it  was  sufficient  if  the  consent  of  the  party  adopted 
were  expressed  by  his  not  declaring  his  dissent — non  comtra- 
dicente.     (C.  viii.  48.  11.  Tit.  12.  10.) 

2.  Sed  hodie,  ez  nostra  constitu-  2.  But  now,  by  oar  constitution, 

tione,  cum  filiusfamilias  a   patre  when  a  filiii»famili4u  is  giren  in 

naturali  extraneao  personsB  in  adop-  adoption  by  bis  natural  fatber  to  a 

tionemdatur.jurapotestatis  patris  stranger,  tbe  power  of  the  natural 

naturalis  minime  dfissolFuntur,  nee  fatber  is  not  dissolved ;  no  rigbt 

quicquam  ad   patrem  adoptivum  passes  to  tbe  adoptive  fatber,  nor  is 

transit,  nee  in  potestate  ejus  est,  tbe  adopted  son  in  bis  power,  al- 

licet  ab  in  testato  j  ura  successionis  tbougb  we  allow  such  son  the  rigbt  of 

ei  a  nobis  tributa  sint.     Si  vero  succession  to  his  adoptive  fatber  dy- 

pater  naturalis  non  extraneo,  sed  ing  intestate.  But  if  a  natural  father 

avo  filii  sui  matemo,  vel  si  ipse  should  give  bis  son  in  adoption,  not 

pater  naturalis  fuerit  emancipatus,  to  a  stranger,  but  to  tbe  son's  nia- 

etiam  avo  paterno  vel  proavo  si-  temal  grandfather ;  or,  supposing 

mili  modo  paterno   vel  matemo  tbe  natural  fatber  bas  been  emanci- 

fili  urn  suum  dederit  in  adoptionem :  pated,  if  be  gives  tbe  son  in  adoption 

in  hoc  casu,  quia  concurrent  in  to  the  son's  paternal  grandfather,  or 

unam  personam  et  naturalia   et  to  the  son's  paternal  or  maternal 

adoptionis  jura,  manet  stabile  jus  great-grandfather,  in  this  case,  as 

patris  adoptivi,  et  naturali  vinculo  tbe  rights  of  nature  and  adoption 

copulatum,  et  legitimo  adoptionis  concur  in  the  same  person,  the  power 

nodo  constrictum,  ut  et  in  ramilia  of  the  adoptive  father,  knit  by  natu- 

et  in  potestate  bujusmodi  patris  ral  ties  and  strengthened  by  the  legal 

adoptivi  sit.  bond  of  adoption,  is  preserved  undi- 
minished, so  that  tbe  adopted  son  is 
not  only  in  tbe  family,  out  in  the 
power,  of  bis  adoptive  fatber. 
C.  viii.  48.  10. 

The  change  made  by  Justinian  in  the  law  of  adoption  (C. 
viii.  48,  ]  0)  completely  altered  its  character.  It  used  some- 
times to  happen  under  the  old  law,  that  a  son  lost  the  succes- 
sion to  his  own  father  by  being  adopted,  and  to  his  adoptive 
father  by  a  subsequent  emancipation.  Justinian  wished  to 
remedy  this  efiTectually.  He  therefore  provided  that  the 
son  given  in  adoption  to  a  stranger,  that  is^  any  one  not  an 

I  2 
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ascendant^  should  be  in  the  same  position  to  his  own  father 
as  before,  but  gain  by  adoption  the  succession  to  his  adoptive 
father,  if  the  adoptive  father  died  intestate.  The  adoptive 
father  was  not,  however,  bound,  like  the  natural  father  (Bk. 
ii.  Tit.  18),  to  leave  him  a  share  of  his  property,  if  he  made  a 
will.  In  this  kind  of  adoption,  which  commentators  have 
termed  the  adoptio  minus  plena,  the  adoptive  son  still  re- 
mained in  the  family  of  his  natural  father;  and  the  only 
change  which  adoption  caused,  was,  that  he  acquired  a  right 
of  succession  to  his  adoptive  father,  if  intestate. 

When  the  person  to  whom  the  adoptive  son  was  given,  was 
one  of  his  own  ascendants,  then  the  old  law  was  permitted  to 
regulate  the  effects  of  the  adoption,  and  the  adoption  in  this 
case  was  what  the  commentators  term  adoptio  plena.  The 
adoptive  son  entered  the  family  of  the  ascendant,  who  became 
his  adoptive  father.  A  grandson  was  not  naturally  in  the  same 
family  with  his  maternal  grandfather,  and  could  only  enter  the 
family  of  his  maternal  grandfather  by  being  adopted.  If  he 
had  been  bom  after  his  father  had  been  emancipated,  he  would 
not  be  in  the  same  family  with  his  maternal  grandfather,  who 
might  therefore  wish  to  adopt  him.  It  was  even  possible  that 
he  might  be  adopted  by  his  own  father;  for  if  bom  before  his 
father  was  emancipated,  his  grandfather  might  have  emanci- 
pated his  father  without  emancipating  him,  and  then  might 
afterwards  have  given  him  in  adoption  to  his  father. 

3.  Cum  autem  impubes  per  prin-  3.  When  any  one  under  the  age  of 

cipale  rescriptmn  aorogatnr,  causa  puberty,  is  arrogated  by  the  imperial 

cognita  adrogatio  permittitur,  et  rescript,  the  arrogation  is  only  al- 

exquiritur  causa  adrogationis  an  lowed  when  inquiry  has  been  made 

hoaesta  sit  expediatque  pupillo,  et  into  the  circumstances  of  the  case, 

cum  (juibnsdam  conditionious  ad-  It  is  asked,  what  is  the  motive  lead- 

rogatio  fit :  id  est,  ut  caveat  adro-  ing  to  the  arrogation,  and  whether 

gator  personn  publiceo,    hoc    est  the  arrogation  is  honourable  and  ex- 

tabulano,  si  intra  pubertatem  pu-  pedient  for  the  pupil.  Andthearro- 

pillus  decesserit,  restituturum  se  gation  is  always  made  under  certain 

oona  illis  qui,  si  adoptio  facta  non  conditions ;  the  arrogator  is  obliged 

esset,  ad  successionem  ejus  venturi  to  give  security  before  a  public  per- 

esaent.    Item  non  alias  emanci-  son,  that  is,  before  a  notaiT>  that  if 

pare   eum  potest  adrogator,  nisi  the  pupil  should  die  within  the  age  of 

causa  cognita  dignus  emanci  patione  puberty,  he  will  restore  all  the  pro- 

fuerit,  et  tunc  sua  bona  ei  reddat.  perty  to  those  who  would  have  suc- 

Sed  etsi  decedens  pater  eum  ex-  ceeded  him  if  no  adoption  had  been 

heredaverit,  vel  vivus  sine  justa  made.  Nor,  again,  can  the  arrogator 

causa  eum  emancipaverit,  jubetur  emancipate  tibe  person  arrogated, 

quartam  partem  ei  bonorum  suo-  unless,  on  examination  into  the  case, 

rum  relinquere,  videlicet  prseter  it  appears  that  the  latter  is  worthy  of 

bona  quffi  ad  patrem  adoptivum  emancipation ;  and,  even  then,  the 

transtulit  et  quorum  commodum  ei  arrogator  must  restore  the  property 

postea  adquisivii.  belonging  to  the  person  he  emanci- 
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pates.  Also,  even  if  the  arrogator, 
on  his  death-bed,  has  disinherited 
his  arrogated  son,  or,  during  his  life, 
has  emancipated  him  without  just 
cause,  he  is  obliged  to  leave  him  the 
fourth  part  of  all  his  goods,  besides 
what  the  son  brought  to  him  at  the 
time  of  arrogation,  or  acquired  for 
him  afterwards. 
GiLi.  i.  102;  D.  i.  7.  18 ;  D.  xxxviii.  6. 13. 

Neither  women  nor  children  under  the  age  of  puberty  could 
be  arrogated.  Arrogation  was  first  permitted  in  the  case  of 
the  latter  by  Antoninus  Pius  (Ulp.  Beg.  viii.  5.  D.  i.  7.  21), 
but  only  after  strict  inquiiT  had  been  made  into  the  circum- 
stances of  the  case.  Besides  the  general  inquiry  which  took 
place  in  every  case  of  adoption,  as  to  the  ages  of  the  parties, 
and  the  possible  injustice  to  other  members  of  the  family, 
which  the  introduction  of  a  new  member  might  give  rise  to, 
in  this  case  inquiry  was  made  whether  the  character  and  cir- 
cumstances of  the  proposed  arrogator  were  such  as  to  make  it 
probable  that  the  arrogation  would  be  beneficial  to  the  person 
arrogated.  Further,  certain  regulations  were  made,  designed 
to  protect  the  property  of  the  impubes,  which  were  briefly  as 
follows: — 1.  If  the  arrogated  son  died  before  puberty,  the 
arrogator  had  to  restore  the  property  of  the  son  to  that  son's 
natural  heirs.  2.  If  the  arrogated  son  were  emancipated  or 
disinherited  without  good  reason  before  puberty,  the  arrogator 
had  to  restore  to  the  son  all  the  son's  property,  and  give  him 
a  fourth  of  his  (the  arrogator's)  own  property,  called  the 
quarta  D.  Pii,  or  quarta  Antonina,  as  having  been  first  re- 
quired by  that  emperor.  3.  If  the  son  were  emancipated  or 
disinherited  before  puberty  for  a  good  reason,  the  son  received 
his  own  property  from  the  arrogator,  but  nothing  more.  4. 
Lastly,  if  the  arrogated  son,  on  attaining  puberty,  wished  to 
rescind  the  arrogation,  he  was  at  liberty  to  do  so,  if  he  could 
show  it  was  prejudicial  to  him. 

There  is  some  little  doubt  when  arrogation  was  first  made 
per  rescriptum  principis.  However,  Ulpian  {Reg.  viii.  5) 
expresses  himself  too  plainly  to  admit  of  a  doubt  that  in  his 
time  arrogation  was  made  per  populum  (i.  e.  by  the  curies 
represented  by  lictors),  and  not  by  imperial  licence.  He 
further  adds,  that  arrogation  was  oidy  made  at  Rome  {Reg. 
viii.  4),  and,  of  course,  when  the  system  of  permitting  it  by 
imperial  rescript  was  adopted,  place  could  have  nothiug  to  do 
with  arrogation. 

The  tabularii  here  spoken  of  were  public  notaries,  who  kept 
public  registers  {tabula),  on  which  formal  acts  were  recorded. 
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4.  Minorem  nata  majorem  non 
poseeadoptareplaoet.  Adoptioenim 
naturam  imitator,  et  pro  monstro 
est  at  major  sit  filiuB  quam  pater. 
Debet  itaque  is  aui  sibi  filium  per 
adoptionem  vel  aarogationem  facit, 
plena  pubertate,  id  est,  decem  et 
octo  amiis  prncedere. 

D.  i.  7. 16.  3 ;  D.  i. 


4.  A  younger  person  cannot  adopt 
an  older ;  for  adoption  imitates  na- 
ture ;  and  it  seems  unnatural,  that  a 
son  should  be  older  than  his  father. 
Any  one,therefore,  who  wishes  either 
to  adopt  or  arrogate  a  son,  should  be 
the  elder  by  the  term  of  complete 
puberty,  that  is,  by  eighteen  years. 
7.  16 ;  D.  i.  7.  40.  1. 


As  long  as  the  required  number  of  years  intervened,  there 
was  no  further  positive  rule  as  to  age ;  but  it  being  in  the 
discretion  of  the  emperor  to  allow  adoption  or  not,  there  was 
generally  a  disposition  to  refuse  it  unless  the  person  who 
wished  to  adopt  was  of  such  an  age  as  to  make  it  improbable 
he  should  have  children  of  his  own.  (D.  i,  7.  15.) 

The  legal  age  of  pubertyin  males  was  fourteen;  but  eighteen 
was  the  age  at  which  the  body  was  considered  to  be  fully  de- 
veloped in  all  cases,  plevia  pubertas. 

6.  Licet  autem  et  in  locum  ne-  5.  A  person  may  adopt  another  as 

potis  vel  jpronepotis,  yel  in  locum  grandson  or  granddaughter,  great- 

neptis  vel  proneptis,  Tel  deinceps  grandson  or  great-granddaughter, 

adoptare,  quamvis  filium  quis  non  or  any  other  descendant,  although 

habeat.  he  has  no  son. 

As  adoption  follows  nature,  it  would  have  seemed,  without 
express  enactment,  that  none  but  married  persons  could  have 
adopted  grandsons,  and  that  a  person,  to  have  had  a  grandson, 
must  have  had  a  son.  With  respect  to  the  degrees  of  marriage, 
it  sometimes  made  an  important  difference  whether  a  person 
was  adopted  as  a  son  or  grandson.  The  natural  (i.  e.  non- 
adoptive)  granddaughter,  for  instance,  of  the  person  adopting 
would  be  cousin  or  niece  of  the  person  adopted,  according  as 
he  was  adopted  as  a  grandson  or  son,  and  might  marry  him 
in  the  one  case,  and  not  in  the  other. 

6.  A  man  may  adopt  the  son  of 
another  as  his  grandson,  and  the 
grandson  of  another  as  his  son. 

7.  If  a  man  adopts  a  grandson  to 
be  the  son  of  a  son  already  adopted, 
or  of  a  natural  son  in  his  power,  the 
consent  of  his  son  ought  first  to  be 
obtained,  that  he  may  not  have  a 
9UUS  keres  given  him  a  gainst  his  will. 
But,  on  the  contrary,  if  a  grandfather 
gives  his  grandson  by  a  son  in  adop- 
tion, the  consent  of  the  son  is  not 
necessary. 
D.  xxiii.  1. 16. 1. 


6.  Et  tam  filium  alienum  quis 
in  locum  uepotis  adoptare  potest, 
quam  nepotem  in  locum  filii. 

7.  Sea  si  (juis  nepotis  loco  adop- 
tet,  vel  quasi  ex  eo  nlio  quem  habet 
jam  adoptatum,  vel  quasi  ex  illo 
quem  naturalem  in  sua  potestate 
liabet,  in  eo  casu  et  filius  consen- 
tire  debet,  ne  ei  invito  suus  heres 
adgnascatur.  Sed  ex  ccntrario,  si 
avus  ex  filio  nepotem  det  in  ad- 
optionem, non  est  necesse  filium 
consentire. 

D.i.7.6.10, 11; 
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A  gp'andson  could  be  adopted  either  generally,  when  he 
was  supposed  to  be  the  issue  of  a  deceased  son,  and  so  was 
sui  juris  at  the  death  of  the  grandfather ;  or,  specially  as 
the  son  of  a  particular  son,  in  which  case  he  came  under  that 
son^s  power  when  the  grandfather  died.  The  gi*andfather 
could  at  his  pleasure  diminish,  but  could  not  add  to  the 
number  of  his  son's  family ;  because  otherwise  the  son  would 
have  had  a  auus  heres  (see  Introd.  sec.  77)  forced  on  him 
against  his  will,  to  take  a  share  of  his  property. 

8.  In  plorimis  autem  causis  ad-  8.  He  who  is  either  adopted  or 
similatur  is  qiii  adoptatus  Tel  arrogated  is  assimilated,  in  man^ 
adro^atus  est,  ei  qui  ex  le^timo  points,  to  a  son  bom  in  lawful  matri- 
matrunonio  natus  est.  Et  ideo  si  mony ;  and  therefore,  if  any  one 
qnis  per  Imperatorem,  sive  apud  adopts  another  by  imperial  rescript, 
prsBtorem  vet  apud  prsesidem  pro-  or,  if  the  person  is  not  a  stranger, 
Tinciffi  non  extraneum  adoptaverit,  before  the  praetor,  or  the  priBses  of 
potest  eumdem  alii  in  adoptionem  a  province,  he  can  afterwards  give 
dare.  in  adoption  to  another  the  person 

whom  he  has  adopted. 
Gai.  i.  105. 

The  text  says  that  the  adoptive  son  is  assimilated  to  the 
natural  in  plurimia  cautds,  and  not  altogether;  because, 
among  other  differences,  if  the  adoptive  son  left  his  adoptive 
family,  he  ceased  to  have  any  relationship  whatever  to  its 
membera ;  but  the  natural  son  was  always  cognatua  to  his 
own  blood  relations,  although,  by  emancipation  or  adoption, 
he  might  cease  to  be  agnatus  to  them. 

Of  course,  under  Justinian's  legislation,  the  adoptive  father, 
if  a  stranger,  had  no  patria  potestds  at  all,  and  therefore 
could  not  exercise  such  a  power  as  that  of  giving  his  adoptive 
son  in  adoption  to  another  person. 

When  once  the  tie  of  adoption  was  dissolved,  all  the  rela- 
tions created  by  it  were  entirely  at  an  end,  except  that  marriage 
was  forbidden  between  the  person  adopting  and  the  person 
adopted.  (See  Tit.  10.  1.)  In  omni  fere  jure,  finita  pair  is 
adoptivi  potestate,  nullum  ex  pristino  retinetur  vestigium, 
(D.  i.  7.  13.)  But  the  tie  could  never  again  be  renewed  be- 
tween the  same  persons.  (D.  i.  7.  37.  1.) 

9.  Sed  et  illud  utriusque  adop-  9.  It  is  a  rule  common  to  both 
tionis  commune  est,  quod  et  ii  qui  kinds  of  adoption,  that  persons,  al- 
generare  non  possunt,  quales  sunt  though  incapable  of  procreating,  as, 
spadones,  adoptare  possunt;  cas-  for  instance,  impotent  persons,  may, 
trati  autem  non  possunt.  but  those  who  are  castrated,  cannot, 

adopt. 
Gai.  i.  103. 
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The  distinction  was  drawn  because  it  was  considered  as 
never  perfectly  certain  that  the  former  {spadones)  would  not 
at  some  time  or  other  have  children  of  their  own. 


10.  Feminffi  quoque  adoptare 
non  posBunt,  quia  nee  naturaks  li- 
beros  in  sua  potestate  habent.  Sed 
ex  indnlgentia  principis  ad  sola- 
tium liberorum  amissorom  adop- 
tare po88unt. 

Gai.  i.  104; 


10.  Women,  also,  cannot  adopt : 
for  they  hare  not  even  their  own 
children  in  their  power ;  but,  bv  the 
indulgence  of  the  emperor,  and  as  a 
comfort  for  the  loss  of  their  own 
children,  they  are  allowed  to  adopt. 
C.  viii.  48.  6. 


Women  could  not  adopt,  because  the  meaning  of  adoption 
was  that  the  person  adopted  passed  into  the  patria  potesias 
of  the  person  adopting.  The  adoption  mentioned  in  the  text 
(which  was  permitted  by  a  constitution  of  Diocletian  and 
Maximian,  C.  viii.  48.  5),  only  placed  the  adopted  children  in 
the  same  relation  to  the  woman  as  her  own  children  would 
have  held.  She  gained  nothing  like  patria  potestas  over 
them. 


11.  Uludproprium  est  adoption  is 
illius  quae  per  sacrum  oraculum  fit, 
quod  is  qui  liberos  in  potestate 
habet,  si  se  adrogandum  dederit, 
non  solum  ipse  potestati  adro^a- 
toris  subjicitur,  sed  etiam  liberi 
ejus  in  ejusdem  fiunt  potestate, 
tamquam  nepotes.  Sic  enim  et 
divus  Augustus  nou  ante  Tiberium 
adoptayit,  quam  is  Grermanicum 
adoptavit,  ut  protinus  adoptione 
facta  incipiat  Germanicus  Augusti 
nepOB  esse. 

Gai. 


11.  Adoption  by  the  rescript  of  the 
emperor  has  this  peculiarity.  If  a 
person,  having  children  under  his 
power,  should  give  himself  in  arro- 
gation,  not  only  does  he  submit  him- 
self to  the  power  of  the  arrogator, 
but  his  children  are  also  in  the  arro- 
gator's  power,  being  considered  his 
grandchildren.  It  was  for  this  reason 
that  Augustus  did  not  adoptTiberius 
until  Tiberius  had  adopted  Germani- 
cus ;  so  that  directly  the  adoption 
was  made,  Germanicus  became  the 
grandson  of  Augustus, 
i.  107. 


This  is  said  to  be  an  incident  of  arrogation  only,  because 
when  a  person  not  sui  juris  was  adopted,  his  children  were  not 
in  his  power,  and  so  he  could  not  transfer  them  to  the  power 
of  his  adoptive  father;  into  which  they  only  came  after  the  death 
of  the  person  in  whose  power  their  own  natural  father  was. 

All  the  property  of  the  person  arrogated  became  the  pro- 
perty of  the  arrogator.  (See  Bk.  iii.  Tit.  10.)  The  adoptive 
son,  as  he  was  previously  in  the  power  of  his  natural  father, 
had  no  property  to  pass. 

12.  Apud  Catonem  bene  scrip-  12.  Cato,  as  we  learn  from  the 
turn  refert  anti^uitas,  servos,  si  a  ancients,  has  with  good  reason  writ- 
domino  adoptati  sint,  ex  hoc  ipso  ten,  that  slaves,  when  adopted  by 
posse  liberari.  Unde  et  nos  eruditi  their  masters,  are  thereby  made  free . 
m  nostra  constitutione,  etiam  eum  In  accordance  with  which  opinion , 
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MiTum  qnem  dominns  aotis  inter-  we  hare  decided  by  one  of  our  eon- 
▼enientibus  filium  sunm  pomina-  stitutions,  that  a  slaye  to  whom  his 
Terit,  liberum  esue  oonstituimus,  master  bj  a  solemn  deed  gives  the 
licet  hoc  ad  jus  filii  accipiendnm  title  of  son  is  thereby  made  free 
non  sufBciat.  although  he  doee  not  acquire  there- 

by the  rights  of  a  son. 
C.  vii.  6.  10. 

It  is  doabtful  whether  slayes  could  be  adopted^  so  as  to 
become  members  of  the  family  of  the  person  adopting  them. 
Aulus  Gellins  {Nod,  Attic,  v.  9)  says  that  the  majority  of  the 
ancient  jurists^  including  Sabinus^  held  they  could.  Theo- 
philus  says  Cato  was  of  the  contrary  opinion.  They  certainly 
became  freedmen,  and  never  ingenui  by  adoption ;  even  a 
freedman  never  became  ingenuus  hj  adoption  ;  (D.  i.  7.  26), 
and  he  could  only  be  adopted  by  his  patron  (D.  i.  7. 15),  and 
on  a  good  ground,  such  as  the  patron  having  no  children. 
(C.  viii.  48.) 


Tit.  XII.    QUIBUS  MODIS  JUS  POTESTATIS 
SOLVITUR. 


Videamus  nunc  quibus  modis  ii 
yxi  alieno  juri  sunt  subjecti,  eo 
jure  liberal) tur.  Et  qiiidem  servi 
quemadmodum  potestate  libera n- 
tur,ex  iis  intelligere  possumus  qua 
de  serris  manuroittendis  superius 
ezposuimus.  Hi  vero  qui  in  potes- 
tate parentis  sunt,  mortuo  eo  sui 
juris  fiunt;  sed  hoc  distinctionem 
recipit.  Nam  mortuo  patre,  sane 
omnimodo  filii  filinve  sui  juris 
efficiuntur  ;  mortuo  vero  avo,  non 
omnimodo  nepotes  neptesque  sui 
juris  fiunt,  sea  ita  si  post  mortem 
avi  in  potestatem  patris  sui  reoa- 
suri  non  sunt.  Itac|ue,  si  moriente 
avo  pater  eorum  vivit  et  in  potes- 
tate patris  sui  est,  tunc  post  ooitum 
ari  in  potestate  patris  sui  fiunt.  Si 
vero  is  quo  tempore  arus  moritur, 
aut  etiam  mortuus  est  aut  exiit  de 
potestate  patris,  tunc  ii,  quia  in 
potestatem  ejus  cadere  non  pos- 
sunt,  sui  juris  fiunt. 


Gai.  124. 


Let  us  now  inquire  into  the  dif- 
ferent ways  in  which  persons  in  the 
power  of  others  are  freed  from  it. 
How  slaves  are  freed  from  the  power 
oi  their  masters  may  be  learnt  from 
what  we  have  already  said  with  re- 
gard to  manumission.  Those  who 
are  in  the  power  of  a  parent  become 
independent  at  his  aeath ;  a  rule, 
however,  which  admits  of  a  distinc- 
tion. For  when  a  father  dies,  his 
sons  and  daughters  become  un- 
doubtedly independent;  but  when  a 
grandfather  dies,  his  grandchildren 
do  not  necessarily  become  indepen- 
dent, but  only  if  on  the  grandfather's 
death  they  do  not  fall  under  the 
power  of  their  father.  Therefore,  if 
their  father  is  alive  at  the  death  of 
their  grandfather,  and  was  in  his 
power,  then,  on  the  grandfather's 
death,  they  become  subject  to  the 
power  of  their  father.  But,  if  at  the 
time  of  the  grandfather's  death  their 
father  is  either  dead,  or  has  already 
passed  out  of  the  grandfathers 
power  by  emancipation,  as  they  do 
not  fall  under  the  power  of  their 
father,  they  become  independent. 
12(5.  127. 
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The  modes  in  which  the  patria  potestds  was  ended  were — 
(1)  the  death  of  the  parent :  (2)  the  parent  or  son  suflFering 
loss  of  freedom  or  of  citizenship ;  (3)  the  son  attaining  certain 
dignities ;  (4)  emancipation.  All  these  modes  are  treated  of 
in  this  Title. 

1.  Cum  autem  is  qui  ob  aliquod  1.  If  a  man,  convicted  of  some 

maleficium  in  insulam  deportatur,  crime,  is  deported  to  an  island,  he 

civitatem  amittil,  sequitur  ut,  qui  loses  the  rights  of  a  Eoman  citizen ; 

eo  modo  ex  numero  civium  Roma-  whence  it  follows,  that  the  children 

norum  tollitur,  perinde  ac  eo  mor-  of  a  person  thus  banished  cease  to 

tuo  desinant  liberi  in  potestateejus  be  under  his  power,  exactly  as  if  he 

esse.     Pari  ratione,  et  si  is  qui  iii  were  dead.  Kqually,  if  a  son  is  de- 

Sotestate  parentis  sit,  in  insulam  ported,  does  he  cease  to  be  under  the 

eportatus  fuerit,  desinit  in  potes-  power  of  his  father.    But,  if  by  the 

tate  parentis  esse.  Sed  si  ex  mdul-  fayour  of  the  emperor  any  one  is  re- 

gentia  principali  restituti  fuerint,  stored,  he  regains  his  former  posi- 

per  omnia  pristinum  statum  reci-  tion  in  erery  respect, 
piunt. 

Gai.  i.  128. 

The  patria  potestas  belonging  exclusively  to  citizens,  and 
being  necessarily  exercised  over  citizens,  when  a  parent  or 
son  lost  the  rights  of  citizenship,  or,  as  it  was  termed,  under- 
went a  media  capitis  deminutio  (see  Tit.  16.  2.),  the  patria 
potestas  was  necessarily  at  an  end.  (TTlp.  Reg.  x.  3.)  The 
punishment  of  deportatio  in  insuUmi  consisted  in  the  con- 
demned being  confined  within  certain  local  bounds,  whether 
really  those  of  an  island,  or  of  some  prescribed  space  of  the 
mainland,  and  being  considered  as  civilly  dead  [deptyrtatus 
pro  mortwo  habetur  (D.  xxxvii.  4.  10.  8),  and  looked  on  as 
peregrinus,  not  as  a  civis.  (Ulp.  Reg.  x.  3.)  If  the  condemned 
was  recalled,  and  by  the  pardon  of  the  emperor  all  the  eflTects 
of  his  punishment  were  done  away,  he  was  said  to  be  restitutua 
in  integrum  :  he  then  resumed  all  his  civil  rights,  and  was 
placed  as  exactly  as  possible  in  the  position  which  he  would 
have  held,  had  he  never  been  deportatnis.  (Cod.  ix.  51.  1.) 
Many  texts,  instead  of  reading  in  this  section  restituti 
fuerint,  per  omnia  ....  redpiunt,  read  restituti  fuerint 
per  omnia,  making  restitutio  per  omnia  equivalent  to  resti- 
tutio  in  integrum.  The  reading  adopted  in  the  text  sup- 
poses that  a  restitutio  in  integrum  is  spoken  of  in  the  word 
restituti, 

2*  Eelegaii  autem  patres  in  in-  2.  A  father  who  is  merely  banished 
8ulam,in  potestatesua  liberos  reti-  by  relegation,  still  retains  his  chil- 
nent.  Et  ex  contrario  liberirelegati  dren  in  his  power ;  and  a  child  who 
in  potestate  parentium  remanent,      is  relegated  still  remains  in  the 

power  of  his  father. 
D.  zlviii.  22.  4. 
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The  relegatua  was  merely  forbidden  to  leave  a  certain 
spot,  and  his  civil  status  was  in  no  way  altered.  (See  Ovid, 
Trist.  V.  11.) 

3.  FoBniB  semis  efieotus  filios  3.  When  a  man  becomes  a '  slave 
in  potestate  habere  desinit.  Servi  of  punishment '  he  ceases  to  have 
autem  pcsnie  efficiuntor,  aui  in  his  sons  in  his  power.  Persons  be- 
metallum  damnantur,  et  qui  bestiis  come  '  slaves  of  punishment '  who 
aubjiciuntur.  are  condemned  to  the  mines,  or  ex- 
posed to  wild  beasts. 

D.  xlviii.  19. 17. 19. 

A  slave  had  no  legal  power  over  his  children  j  in  whatever 
way,  therefore,  a  father  became  a  slave,  he  lost  his  power  over 
his  children.  When  a  person  was  sentenced  to  work  in  the 
mines,  or  to  contend  with  wild  beasts  in  the  arena,  punish- 
ments only  inflicted  for  very  great  crimes,  he  became,  by  the 
mere  operation  of  his  sentence,  a  slave.  But  as  there  was  no 
master  whose  slave  he  could  be  considered,  it  was  said  that 
he  became  the  slave  of  the  punishment  (serws  poence), 

4.  EiUosfamiUas,  si  militaverit  4  A  son,  though  he  becomes  a 
vel  si  senator  vel  consul  fuerit  soldier,  a  senator,  or  a  consul,  still 
factus,  manet  in  potestate  patris ;  remains  in  the  power  of  his  father, 
militia  enim  vel  consularis  digni-  from  which  neither  militair  service 
tas  potestate  patris  filium  non  libe-  nor  couMular  dignity  can  iree  him. 
rat.  Sed  ex  constitutione  nostra.  But  by  our  constitution  the  supreme 
summa  patriciatus  dignitas,  illico  dignity  ofthe  patriciate  frees  the  son 
imperialibus  codicillis  prsestitis,  from  the  power  of  his  father  imme- 
filium  a  patria  potentate  liberat.  diately  on  the  grant  of  the  imperial 
Quisenimpatiatur,patremquidem  patent.  It  is  obviously  absura  that 
posse  per  emancipationis  modum  a  parent  could  emancipate  his  son 
BUffi  potestatis  nexibus  filium  re-  from  the  tie  of  his  power,  and  that 
laxare,  imperatoriam  autem  celsi-  the  majesty  of  the  emperor  should 
tudinem  non  valere  eum  quem  sibi  not  be  able  to  release  from  the  power 
patrem  elegit,  ab  aliena  eximere  ofanother.onewhomhehadcnosen 
potestate  P  to  be  a  father  of  the  State. 

D.i.7.3;  C.  xii.  3.6. 

Under  the  old  Boman  law  no  child  was  released  from  a 
father's  power,  by  having  any  dignity  or  office,  except  that  of 
aflamen  dialis,  or  a  vestal  virgin.  Persons  holding  either  of 
these  offices  without  undergoing  any  capitis  deminidw,  or 
ceasing  to  be  members  of  their  father's  family,  became  sui 
juris,  Justinian  conferred  the  privilege  on  those  enjoying  the 
dignity  of  the  patriciate,  and  at  a  later  period  of  his  legislation 
enlarged  the  number  of  dignities  to  which  this  incident  was 
attached ;  and  the  child  was  freed  from  the  power  of  his  father 
by  being  made  a  bishop,  a  consul,  quaestor  of  the  palace,  prae- 
torian praefect,  or  master  of  infantry  or  cavalry;  and,  in 
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general  all  those  whose  dignity  exempted  them  from  the  bur- 
dens of  the  cuiia  were  freed  from  the  power  of  their  father. 
(Nov.  31 ;  C.  X.  31.  66.)  When  under  Justinian's  legislation 
a  child  was  released  by  attaining  a  dignity,  he  still,  as  in  the 
older  law,  remained  a  member  of  his  father's  family,  and  en- 
joyed all  his  rights  of  succession  and  agnation.  (Nov.  81.  2.) 
Constantine  changed  the  meaning  o( patridus,  by  making 
it  a  title  of  the  highest  honour  conferred  on  persons  who  en- 
joyed the  chief  place  in  the  emperor's  esteem.  The  power  of 
making  patri^i  was,  in  general,  used  very  sparingly  by  the 
emperors,  and  hence  the  title  became  an  object  of  ambition 
even  to  foreign  princes. 

5.  Si  ab  hostibas  captus  fuerit  5.  If  a  parent  is  taken  prisoner, 
parens,  quam vis  hostium  fiat,  ta-  although  hebecomes  the  slave  of  the 
men  pendet  jus  liberorum  propter  enemy  ,Yet  his  jjaternal  power  is  only 
jus  postliminii;  quia  hi  qui  ab  hos-  'suspended,  owing  to  the  jus  postli- 
tibus  capti  sunt,  si  reversi  fuerint,  minii,  for  captives,  when  they  re- 
omnia  pristina  jura  recipiunt.  Id-  turn,  are  restored  to  all  their  former 
circo  reversus  etiam  liberos  habe-  rights.  Thus,  on  his  return,  the 
bit  in  potestate;  quia  postliminium  father  will  have  his  children  in  his 
fingit  eum  quia  captus  est,  semper  power  :  for  the  postliminium  sup- 
in  civitate  fuisse.  Si  vero  ibi  de-  poses  th  at  the  captive  has  never  been 
ce^serit,  exinde  ex  quo  captus  est  absent.  If,  however,  a  prisoner  dies 

fater,  filius  sui  juris  fuisse  videtur.  in  captivity,  the  son  is  considered  to 
pse  quoque  filius  neposve  si  ab  have  been  independent  from  the 
hostibus  captus  fuerit,  similiter  time  when  his  father  was  taken  pri- 
dicimus  propter  jus  postliminii,  jus  soner.  So,  too,  if  a  son,  or  grandson, 
quoque  potestatis  parentis  in  sus-  is  taken  prisoner,  the  power  of  the 
penso  esse.  Dictum  est  autem  parent,  by  means  of  the  jus  postli^ 
postliminium  a  limine  et  post,  minii,  is  only  in  suspjense.  The  term 
IJnde  eum  qui  ab  hostibus  captus  postliminium  is  derived  from  post 
in  fines  nostros  postea  pervenit,  and  limen.  We  therefore  say  of  a 
postliminio  reversum  recte  dici-  person  taken  by  the  enemy,  and  then 
mus  ;  nam  limina  sicut  in  domibus  returning  into  our  territory,  that  he 
finem  quemdam  faciunt,  sic  et  is  come  hack  hy  postliminium.  ¥or, 
imperii  finem  limen  esse  veteres  justas  the  threshold  forms  the  boun- 
voluerunt.  Hinc  et  limes  dictus  daryof  a  house,  so  the  ancients  have 
est,  quasi  finis  quidam  et  terminus ;  termed  the  boundary  of  the  empire  a 
ab  eo  postliminium  dictum,  quia  threshold.  Whence  2tm««,  also,  is  de- 
eodem  limine  revertebatur,  quo  rived,  and  is  used  to  signify  a  boun- 
amissus  fuerat.  Sed  ot  qui  captus  dary  and  limit.  Theuce  comes  the 
victis  hostibus  reeuperatur,  postli-  word  postliminium,  because  the  pri- 
minio  rediisse  existimatur.  soner  returned  to  the  same  limits 

whence  he  had  been  lost.  The  pri- 
soner, also,  who  is  retaken  on  the 
defeat  of  the  enemy,  is  considered 
to  return  hj  postliminium. 

Gai.  i.  129 ;  D.  xlix.  15.  29.  3 ;  D.  xlix.  15.  26. 
By  the  jn^  ijostliminil,  property  taken  in  war,  and  retaken 
from  the  enemy,  was  restored  to  the  original  owners  (see  Bk. 
ii.  Tit.  1.  17) ;  and  captives,  on  their  return  to  their  own 
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cotmtry,  were  re-established  in  all  their  former  rights.  When 
the  captive  returned,  all  the  time  of  his  captivity  was,  in  the 
eye  of  the  law,  blotted  out,  and  he  was  exactly  in  the  position 
he  would  have  held  if  he  had  not  been  taken  captive.  (D. 
xlix.  15.  21.  6.)  The  manner  of  his  return  was  quite  imma- 
terial. Nihil  interest  quomodo  capthus  reverma  est,  (D. 
xlix.  15.  26.)  When  the  father  returned,  he  resumed  all  his 
rights  over  his  property,  and  his  patria  potestas  over  his  chil- 
dren ;  when  a  child  returned,  he  regained  his  rights  of  succes- 
sion and  agnation,  and  at  the  same  time  he  fell  again  under 
the  patria  potestas  of  his  father.  (D.  xlix.  15.  14.)  If  the 
captive  did  not  return  from  captivity,  the  law  considered  him 
to  have  died  at  the  moment  of  his  captivity  commencing,  a 
point  important  with  regard  to  testaments  (see  Bk.  ii.  Tit.  12. 
5) ;  and  also  as  making  children  sui  juris,  and  giving  them 
all  property  acquired  by  them,  from  the  time  of  the  parent's 
captivity.  Gains  says  that  in  his  time  this  point  in  favour  of 
the  children  was  not  established  (Gai.  i.  129) ;  but,  at  any 
rate,  it  was  so  when  Ulpian  wrote.  (D.  xlix.  15.  18.) 

6.  FrsDterea  emancipatione  quo-  6.  Children,  also,  cease  to  be  under 

que  desinunt  liberi  in  potestate  the  power  oftheir  parents  by  eman- 

parentium  esse.    Sed  emancipatio  cipation.     Formerly  emancipation 

antea  quidem  vel  per  antiquam  was  effected,  either  by  adopting  the 

Icgis    ODservationem    procedebat,  process  ofthe  ancient  law,  consisting 

cjuGB  per  imaginarias  venditiones  et  of  imaginary  sales,  each  followed  by 

intercedentes  manumissiones  cele-  a  manumission,  or  by  imperial  re- 

brabatur,  vel  ex  imperiali  rescripto.  script ;  but  we,  in  our  wisdom,  have 

Nostra  autem  providentia  et  hoc  in  introduced  a  reform  on  this  point  by 

melius  per  constitutionem  re  for  ma-  one  of  our  constitutions.    The  old 

vit,  ut  fictione  pristina  ezplosa,  fictitious  process  is  now  done  away 

recta  via  ad  competentes  judices  with,  and  parents  may  now  appear 

vel  magistratus  parentes  in trent,  et  di rectly  beiore  a  proper  j  udge  or  ma- 

sic  filios  Buos  Tel  filiaa,  vel  nepotes,  gistrate,  and  free  from  their  power 

vel  neptes  ac  deinceps  sua  manu  their  children,  or  grandchildren,  or 

demitterent.      Et  tunc  ex  edicto  other  descendants.     And  then,  ac- 

prtetoris  in  hujus  filii  vel  filisB  vel  cording  to  the  praetorian  edict,  the 

nepotis  vel  neptis  bonis,  qui  vel  parent  has  the  same  rights  over  the 

quse  a   parent^  manumissus  vel  goods ofthose  whom  he  emancipates, 

manumissa  fuerit,  eadem  jura  prsB-  as  the  patron  has  over  the  goods  of 

stantur  parenti,  quas   tribuuntur  his  freedman.    And  further,  if  the 

patrono  m  bonis  liberti ;  et  prsB-  child  or  children  emancipated  are 

terea,  si  impubes  sit  filius  vel  filia  within  theageofpuberty, the  parent, 

vel  ceteri,  ipse  parens  ex  manu-  by  the  emancipation,  becomes  their 

missione  tutelam  ejus  nanciscitur.  tutor. 
Gai.  i.  132. 134. ;  D.  xxxvii.  12.  1;  D.  xxvi.  4.  3.  10;  C.  viii.  49.  6.  6. 

We  have  no  trace  of  any  other  form  of  giving  freedom,  in 
early  times,  than  that  of  emancipation.  In  the  law  of  the 
Twelve  Tables  we  find  it  laid  down,  '  8i  pater  filium  ter 
venumduit  (sells)  liber  esto.*     The  father  might  sell  his  son. 
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and  lie  would  then  be  in  the  mandpium  of  the  purchaser ;  but 
when  the  purchaser  freed  him,  the  son  would  fall  again  under 
his  father's  power.  This  might  happen  over  and  over  again, 
but  the  Twelve  Tables,  whether  making  a  new  enactment,  or 
sanctioning  an  old  custom,  declared  that  after  a  third  sale  the 
father's  power  was  extinguished  for  ever.  This  may  perhaps 
have  been  originally  intended  as  a  kind  of  check  on  the  father 
abusing  his  power  of  selling  his  son ;  and  have  been  after- 
wards used  as  a  means  of  giving  freedom  by  a  fictitious  sale ; 
or  it  may  have  been  expressly  enacted  in  the  Twelve  Tables 
to  extinguish  all  doubts  whether  the  custom  of  freeing  from 
a  father's  power  by  three  sales  was  valid.  In  the  form  the 
fictitious  sale  took  in  the  times  of  historical  certainty,  the 
father  three  times  sold  his  son  to  a  fictitious  purchaser,  who, 
between  the  first  and  the  second  sale,  and  also  between  the 
second  and  the  third,  manumitted  the  son,  i.e.  discharged  him 
from  his  power  as  a  master  which  he  had  acquired  by  the  sale. 
After  the  third  sale,  the  son  was  in  the  mandpium  of  the 
fictitious  purchaser,  and  if  this  purchaser  had  manumitted  him, 
he  would  have  been  the  son's  patron.  But  as  the  father  gene- 
rally wished  to  be  the  patron  of  his  son,  the  relation  giving 
him,  among  other  things,  the  right  of  succeeding  to  the  son  if 
intestate  and  childless,  the  purchaser,  instead  of  manumitting 
him,  resold  {remandpavit)  him  to  the  father,  who  then  him- 
self manumitted  him,  and  became  his  patron.  In  cases  where 
the  fictitious  purchaser  manumitted  the  third  time,  he  was 
considered  as  a  trustee  for  the  father  of  all  the  rights  of 
patronage.  Originally,  an  express  contract  was  made,  con- 
tracta  Jiduda,  to  bind  the  purchaser  to  remancipate  or  to 
manumit,  reserving  the  rights  of  patronage  to  the  father,  as 
the  case  might  be ;  but  in  later  times  the  purchaser  was  con- 
sidered bound  by  an  implied  contract,  and  the  praetorian  edict, 
as  we  learn  from  the  text,  secured  to  the  father  in  all  cases 
the  rights  of  patronage. 

As  the  law  of  the  Twelve  Tables  spoke  only  of  a  son,  it 
was  considered  sufficient,  by  a  strict  interpretation  of  the 
term  '  son,'  that  one  sale  instead  of  three  was  sufficient  in 
the  case  of  a  daughter  or  grandchild.  (G.  i.  132.) 

Anastasius  introduced  a  new  mode  of  freeing  the  child 
from  the  power  of  the  father.  The  emperor  issued,  in  cases 
where  he  thought  it  proper,  a  rescript  authorising  the  emanci- 
pation ;  and  this  rescript  being  registered  by  a  magistrate, 
the  process  was  complete.  (C.  viii.  49.  5.) 

Justinian,  in  giving  the  greatest  possible  facility  to  eman- 
cipation, preserved  all  the  eflfects  which  the  process  had  had 
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under  the  old  system  of  fictitioaa  sales.  Both  under  his 
system  and  that  of  Anastasius,  a  child  could  be  emancipated 
in  his  absence^  which  was  not  possible  in  the  times  when  the 
old  forms  of  manumission  were  strictly  observed. 

7.  Admonendi  autem  aamus,  li-  7.  It  is  also  to  be  observed,  that  a 
bemm  arbitrium  esse  ei  qai  filium  parent  having  in  his  power  a  son, 
et  ex  eo  neootem  vel  neptem  in  andbythatsonagranasonorf^nd- 
potestate  habebit,  filium  quidem  daughter,  nuLj  emancipate  his  son, 
potestate  dimittere,  nepotem  vero  and  retain  in  his  power  nis  grandson 
vel  neptem  retinere ;  etexdiverso  or  granddaughter;  or,  conversely, 
filium  quidem  in  potestate  retinere,  he  may  emancipate  his  grandson  or 
nepotem  vero  vel  neptem  mann-  ^nddaughter,  and  retain  his  son 
mittere,vel  omnes  sui  juris  efficere.  in  his  power ;  or,  he  may  make  them 
Eadem  et  de  pronepote  et  pronepte  all  inoependent.  And  it  is  the  same 
dicta  esse  intelligantur.  in  the  case  of  a  great-grandson,  or 

a  great-granddaughter. 

8.  Sed  et  si  pater  filium  quem  in  8.  If  a  father  nas  a  son  in  his 
potestate  habet,  avo  vel  proavo  na-  power,  and  gives  him  in  adoption  to 
turali,  secundum  nostras  oonstitu-  the  son's  natural  grandfather  or 
tiones  super  his  habitas,  in  adop-  great-grandfather,  in  conformity 
tionem  dederit:  id  est,  si  hoc  with  our  constitutions  enacted  on 
ipsum  actis  interveuientibus  apud  this  subject,  that  is,  if  he  declares 
competentemjudicemmanifestave-  his  intention  in  a  formal  act  before 
rit  prsBsente  eo  qui  adoptatur  etnon  a  competent  judge,  in  the  presence 
contradicente,  nee  non  eo  prssente  and  without  the  dissent  of  the  person 
qui  adoptat,  solvit ur  jus  poteatatis  adopted,  and  also  in  the  presence 

Eatris  naturalis ;  transit  autem  in  of  tne  person  who  adopts,  then  the 
ujusmodiparentemadoptivum,  in  right  of  paternal  power  is  extin- 
cnjus  persona  et  adoptionem  esse  guished  as  to  the  natural  father, 
plenissimam  antea  diximus.  and  passes  from  him  to  the  adoptive 

father;  with  regard  to  whom,  as 
we  have  before  observed,  adoption 
preserves  all  its  effects. 
C.  viii.  47. 11. 

The  adoptive  father  could  not  acquire  any  patria  potestas 
byfictitious  sales ;  he  could  only  extinguish  that  of  the  natural 
father.  In  order  to  man  it  himself^  he  had  recourse  to  another 
fictitious  process,  c^led  in  jure  cessio.  He  claimed  the  child 
as  his  before  a  magistrate,  and  the  natural  father  not  with- 
standing the  claim,  the  child  was  given  into  the  patria  potestas 
of  the  adoptive  father.  For  the  change  made  by  Justinian  in 
the  law  of  adoption,  see  Tit.  11.  1. 

9.  lUud  autem  scire  oportet,quod  9.  It  must  be  observed,  that,  if 
si  nurus  tna  ex  filio  tuo  conceperit,  your  daughter-in-lawbecomes  preg- 
et  filium  postea  emancipavens  vel  nant,  ana  if  during  her  prefpiancy 
in  adoptionem  dederis  pnsgnante  you  emancipateyourson,or  give  him 
nuru  tua,  nihilominus  quod  ex  ea  in  adoption,  the  child  will  be  bom  in 
nascitur,  in  potestate  tua  nascitur ;  your  power ;  but  if  the  child  is  con* 
quod  si  post  emancipationem  vel  ceived  subsequently  to  the  emanoi« 
adoptionem  conceptus  fuerit,  patris  pation  or  adoption,  he  is  born  in  the 
sui  emancipati  vel   avi  adoptivi  power  of  his  emancipated  father,  or 
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poteBtatisubjicitur;  etauodneqne  his  adoptive  grandfather.  Children, 
naturales  liberi  neque  aaoptivi  alio    natural  or  adoptive,  have  almost  no 

Sene  modo  possunt  cohere  parentes   means  of  compelling  their  parents  to 
e  potestate  sua  eos  dimittere.         free  them  from  their  power. 
Gai.  i.  136. 137;  D.  i.  7.  31.  33. 

The  rights  of  a  child  were  always  determined  by  reference 
to  the  moment  of  conception,  not  of  birth,  when  he  was  born 
hijusto  matrimonioy  because  he  then  followed  the  condition 
of  his  father.  But  when  he  followed  the  condition  of  his 
mother,  as  he  did  when  he  was  bom  out  oijustum  matrimo^ 
nium,  reference  was  had  to  the  time  of  his  birth  (G.  i.  89), 
or,  in  the  later  law,  to  the  time  of  his  conception,  of  his  birth, 
or  to  any  intermediate  time,  as  might  be  most  favourable  to 
him.     (See  Tit.  4.  pr.) 

The  exceptional  cases  alluded  to  in  the  words  neque  ullo 
jyene  modo  only  occurred  where  the  father  attempted  to  make 
a  base  use  of  his  power  over  his  children,  or  abandoned  them 
(C.  xi.  40.  6;  C.  viii.  52.  2);  or  when  a  person,  adopted 
under  the  age  of  puberty,  on  attaining  that  age,  compelled 
his  adoptive  father  to  emancipate  him.     (D.  i.  7.  33.). 

Tit.  XIII.     DE  TUTELIS. 

Transeamus  nunc  ad  aliam  divj-  Let  us  now  proceed  to  another  di- 

sionem  personarom;   nam  ex  his  vision  of  persons.    Ofthosewhoare 

personis  quse  in  potestate  non  sunt,  not  in  the  power  of  a  parent,  some 

qusdam  vel  in  tutela  sunt  vel  in  cu-  are  under  a  tutor,  some  under  acura- 

ratione.qusedamneutrojuretenen-  tor,  some  under  neither.    Let  us 

tur.     Videamus  ergo  de  his  qui  in  treat,  then,  of  those  persons  who  are 

tutela  vel  curatione  sunt :  ita  enim  under  a  tutor  or  curator ;  for  we 

intelligemus  eeteras  personas  quse  shall  thus  ascertain  who  are  they 

neutrojuretenentur.    Acpriusdi-  who  are  not  subject  to  either.  And 

spiciamus  de  his  qusB  in   tutela  first  of  persons  under  a  tutor, 
sunt. 

Gai.  i.  142, 143. 

This  is  rather  a  subdivision  of  persons  sui  Juris  than  an- 
other division  of  persons  generally.  There  were  some  persons 
who  were  exempt  from  the  pairia  potestas,  and  yet  required 
constant  protection  and  assistance.  When  this  arose  from 
youth,  or,  in  the  old  law  of  Rome,  from  the  incapacity  sup- 
posed always  to  attach  to  females  {propter  cmimi  levitatem, 
Gai.  1.  144),  the  protector  was  called  a  tutor;  when  it  arose 
from  mental  incapacity,  he  was  called  a  curator.  The  two 
oflSces  greatly  resembled  each  other;  but  there  was  one  leading 
distinction  between  them.  The  tutor  was  said  to  be  given  to 
the  person ;  he  not  only  administered  the  property  of  the  pupil, 
but  he  also  supplied  what  was  wanting  to  complete  the  pupil's 
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legal  character.  The  curator  was  said  to  be  given  to  the  pro- 
perty :  his  duty  was  exclusively  to  see  that  the  person  under 
his  care  did  not  waste  his  goods.     (See  Introd.  sec.  43.) 

1.  Est  autem  tutela  (ut  Servius  1.  Tutelage,  as  Serriua  has  de* 
definiyit)  vis  ac  potestaa  in  capite  fined  it,  is  an  authority  and  power 
libero,  ad  tuendum  euro  qui  propter  over  a  free  person,  given  ana  per- 
atatem  se  defendere  nequit,  jure  mitted  by  the  civil  law,  in  order  to 
civiii  data  ao  permissa.  protect  one  whose  tender  years  pre- 

vent him  defending  himself. 
D.  xxvi.  1. 1. 

By  a  free  person  is  meant  here  one  sui  juris.  The  power 
of  a  tutor  {vis  ac  potestaa  being  merely  a  redundant  expres- 
sion) was  either  given  (data)  by  the  civil  law,  when  it  de- 
volved on  the  next  of  kin,  or  allowed  (permissa)  by  that  law, 
when  it  was  conferred  by  testament. 


2.  Tntores  autem  sunt,  qui  earn 
rim  ac  potestatem  habent,  exque 
ipsa  re  nomen  ceperunt.  Itaque 
appellantur  tutores,  quasi  tuitores 
atque  defensores,  sicut  floditui  di- 
cuntur  qui  sdes  tuentur. 


2.  Tutors  are  those  who  have  this 
authority  and  power,  and  thev  take 
their  name  from  the  nature  of  their 
office ;  for  they  are  called  tutors,  as 
being  protectors  (tuitores)  and  de- 
fenders ;  just  as  those  who  have  the 
care  of  the  sacred  edifices,  are  called 
€Bditui, 

3.  Parents  may  give  tutors  by  tes- 
tament to  such  of  their  children  as 
have  notattained  the  age  of  pubert^s 
and  are  under  their  power.  An  d  this, 
without  any  distinction,  in  the  case 
of  all  sons  and  daughters.  But 
grandfathers  can  only  give  tutors  to 
their  grandchildren  when  these  will 
not  fall  under  the  power  of  their 
father  on  the  death  of  the  grand- 
father. Hence,  if  your  son  is  in 
your  power  at  the  time  of  your  death, 
your  grandchildren  by  that  son  can- 
not have  a  tutor  apnomted  them  by 
your  testament,  altnough  they  were 
m  your  power ;  because,  at  your  de- 
cease, they  will  fall  under  the  power 
of  their  father. 

Gai.  i.  144.  146. 

The  law  of  the  Twelve  Tables  said,  '  Uti  legassit  super 
pecunia  tutelave  sucb  r&i,  ita  jus  esto.'  None  but  the  head 
of  the  family  could  appoint  a  tutor  by  testament,  and  for 
none  but  children,  or  descendants  in  his  power,  who  were  in- 
cluded in  the  term  sum  res.  Further,  he  could  only  appoint 
a  tutor  for  those  who,  on  his  death,  became  sui  juris,  and 
were  under  age. 


3.  Permissum  est  itaque  parenti- 
bus,  liberisimpuberibusquos  in  po- 
testate  habent,  testamento  tutores 
dare,  et  hoc  in  filios  filiasque  pro- 
cedit  omnimodo.  T^epotibus  tamen 
neptibusque  ita  demum  parentes 
possunt  testamento  tutores  dare, 
81  post  mortem  eorum  in  patris  sui 
potestatem  non  sunt  recasuri.  Ita- 
que si  filius  tuuB  mortis  tuso 
tempore  in  potestate  tua  sit,  ne- 
potes  ex  eo  non  poterunt  testa- 
mento tuo  tutorem  habere,  qnamvis 
in  potestate  tua  fuerint:  scilicet, 
quiamortuo  te  in  potestatem  patris 
sui  recasuri  sunt.; 
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4.  Cum  autem  in  compluribus       4.  Fosthiunous  children,   as  in 
aliis  cansis  postumi  pro  jam  natis  many  other  respects,  so  also  in  this 
habentur,  et  in  hac  causa  placnit  respect,  are  considered  as  already 
non  minus  postumis  c^uam  natis  born  before  the  death  of  their  fa- 
te^tamento  tntores  dan  posse  :  si  thers ;  and  tutors  may  be  gi^en  by 
modo  in  ea  causa  sint  ut,  si  vivis   testament  to  posthumous  children, 
parentibufl  nascerentur,  sui  et  in  as  well  as  to  cnildren  already  born, 
potcstate  eorum  fierent.  provided  that  the  posthumous  chil- 
dren, had  they  been  bom  in  the  life- 
time of  their  father,  would  have  been 
9ui  heredeSf  and  in  their  father's 
power. 

Gai.  i.  147. 

It  was  a  maxim  of  Boman  law  that  nothing  conld  be  given 
by  testament  to  an  uncertain  person^  and  a  posthumous  child 
was  looked  on  in  this  light,  so  much  so  that  he  could  not  be 
heir,  nor  take  a  legacy,  nor  have  a  tutor  appointed  by  will ; 
afterwards  this  was  so  far  modified  that,  as  far  as  regarded  the 
chief  of  his  family,  he  was  looked  on  as  if  bom  in  the  fether^s 
lifetime  {pro  jam  nato  hahebatur) ;  that  is,  the  ascendant 
might  make  him  heir,  disinherit  him,  give  him  a  legacy,  or 
appoint  a  tutor  for  him. 

It  was  not  until  the  time  of  Justinian  that  the  posthumous 
child  of  a  stranger  was  capable  of  taking  under  a  testament. 
(See  note  on  Bk.  ii.  20,  28.)  •  The  words  compluribvs  in 
caiisia  are  extracted  from  Gains ;  Justinian  left  no  point  of 
diflTerence  between  the  posthumous  child  and  the  child  bom 
in  its  father^s  lifetime. 

By  the  term  fsui  heredes  were  meant  those  persons  who, 
on  the  death  of  the  head  of  the  family,  having  no  one  above 
them  in  the  line  of  ascent,  became  sui  juris,  and  were  the 
necessary  heirs  of  the  deceased,  if  intestate.  (See  Introd. 
sec.  77.) 

5.  Sed  si  emancipato  filio  tutor  5.  But,  if  a  father  gives  a  tutor 
a  patre  testamento  datus  fuerit,  by  testament  to  his  emancipated  son, 
confirmanduB  est  ex  sententia  prse-  the  appointment  must  be  confirmed 
sidis  omnimodo,  id  est,  sine  inqui-  by  the  sentence  of  the  frteses  in  all 
sitione.  cases,  that  is,  without  inquiry. 

D.  zxvi.  3,  i. 

The  emancipated  child  not  being  in  the  power  of  his  father, 
not  being  the  father's  res,  could  not,  strictly  speaking,  be 
subject  to  the  father's  directions  as  to  his  tutor ;  but  a  magis- 
trate had  power  to  carry  out  an  appointment  of  a  tutor  in  a 
testament  if  there  was  only  this  technical  objection  to  be  sur- 
mounted. The  wishes  of  a  father  were  considered  so  sure  an 
indication  to  the  magistrate  of  the  fittest  person  to  be  tutor, 
that  they  were  always  carried  out  without  examining  into  the 
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suitability  of  the  appointment  {sine  wqnisitione),  unless  some 
change  in  the  position  of  the  tutor  since  the  making  of  the 
testament  made  him  obviously  unfit  for  the  office.  (D.  xxvi. 
111.  8.  9.) 

A  father  could  appoint  by  testament  a  tutor  for  his  natural 
children  if  he  left  them  property  j  and  the  mother,  the  patron, 
and  indeed  any  one  who  left  property  to  infants  sui  juris, 
might  appoint  a  tutor  by  testament,  and  the  magistrate  carried 
out  the  appointment,  but  in  these  cases  not  until  he  had 
examined  all  the  circumstances  of  the  case.  (D.  xxvi. 
111.  2.  4.) 

Trr.  XIV.     QUI  TESTAMENTO  TUTORES  DARI 
POSSUNT. 

Pari  autem  potest  tutor  non  Not  only  a  father  of  a  family  may 
Bolum  pkaterfamilias,  sed  etiam  be  appointed  a  tutor,  but  also  A  son 
filinsfamilias.  of  a  ramily. 

The  office  of  tutor  was  looked  on  as  in  some  respects  a 
public  one,  as  the  tutor  supplied  what  was  wanting  to  the 
persona  of  a  citizen ;  and  e^  filinsfamilias  was  always  capable 
of  holding  any  public  office.     (D.  i.  6.  9.) 

Any  one  could  be  made  a  tutor  with  whom  there  was  the 
testamentifa^tio  (D.  xxvi.  2.  21),  or,  in  other  words,  any  one 
who  had  the  rights  of  citizenship  suiBciently  to  enable  him  to 
go  through  the  peculiar  forms  of  Soman  law. 

1.  Sed  et  servus  propriug  testa-  1.  A  man  may  also  by  testament 
men  to  cam  libertate  recte  tutor  appoint  as  a  tutor  bis  own  skiye,  at 
dari  potest.  Sed  sciendum  est  eum,  the  same  time  fp^ing  him  his  liberty, 
et  sme  libertate  tutorem  datum,  But  it  must  be  observed  that  if  a 
tacite  libertateni  directam  accepisse  slave  be  appointed  tutor  without  an 
videri,  et  per  hoc  recte  tutorem  express  gift  of  liberty,  he  is  still  held 
esse.  Plane  si  per  errorem  quasi  to  receive  by  implication  a  direct 
liber  tutor  datus  sit,  aliud  di-  freedom,  and  thus  can  legally  accept 
cendum  est.  Servus  autem  alienus  the  office  of  tutor.  If,  however,  it  is 
pure  inutiliter  teatamento  datur  by  mistake,  and  from  the  testator 
tutor;  sed  ita  cum  liber  erit,utiliter  supposing  him  to  be  free,  that 
datur.  Proprius  autem  servus  in-  he  is  appointed  tutor,  the  decision 
utiliter  eo  modo  tutor  datur.  would  oe  different.    The  appoint- 

ment of  a  slave  belonging  to  another 
person  as  tutor  is  ineffectual,  if  un- 
conditional ;  but  is  valid  when  made 
with  this  condition  'when  he  shall  be 
free.*  If,  however,  any  one  appoints 
his  own  slave  with  such  a  condition, 
the  appointment  is  void. 
D.  xxvi.  2.  32.  2. 
K  2 
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A  slave  was  incapable  of  holding  any  legal  office.  It  was 
therefore  necessary  to  enfranchise  him  in  order  that  he  might 
become  a  tutor.  If  the  appointment  were  made  without  ex- 
press enfranchisement,  it  was  the  opinion  of  Paul  (D.  xxvi. 
2. 32.)  that  the  appointment  implied  enfranchisement,  and  this 
as  if  given  by  the  testator  himself  (directa),  and  not  entrusted 
to  his  heir  to  give  {fideicommissaria) .  Valerian  and  Gallian, 
however,  decided  subsequently  by  a  rescript  (C.  vii.  4. 9),  that 
it  was  only  a  libertds  iideicommissaria)  which  such  an  ap- 
pointment carried  with  it.  Justinian  here  restores  the  autho- 
rity of  the  former  opinion. 

The  appointment  of  the  slave  of  another  carried  with  it  the 
Ubertas  JIdeicomTnissaria,  that  is,  it  was  incumbent  on  the 
heir  to  purchase  and  emancipate  the  slave,  who  could  then 
discharge  the  office  of  tutor.  (D.  xxvi.  2.10. 4.)  If  the  heir 
was  not  able  to  purchase  the  slave,  then  the  slave  could  not 
ftrCt  as  tutor  until  he  gained  his  freedom  in  some  other  way. 
Even  if  the  testator  hsid  not  used  the  words  cum  liber  erit,  or 
some  corresponding  expression,  he  was  presumed  to  have  in- 
tended to  have  used  them  unless  a  contrary  intention  ap- 
peared. (Cod.  vii.  4.  9.)  If  a  testator  said  of  his  own  slave 
that  he  was  to  be  tutor  when  free,  this  showed  that  the 
testator,  who  had  the  power  to  enfranchise  him,  did  not 
choose  to  exercise  it ;  and  as  he  thus  voluntarily  made  his 
own  appointment  void  the  law  would  not  help  him. 

2.  Furiosus  vel  minor  viginti  2.  If  a  madman  or  a  person  under 
Quinque  annis  tutor  testamento  theageoftwenty-fiyeyearsisby  tes- 
aatus  tutor  erit,  cum  compos  mentis  tament  appointed  tutor,  the  one  is  to 
aut  major  viginti  quinque  annis  begin  to  act  when  he  becomes  of 
factus  fuerit.  sound  mind,  and  the  other  when  he 

has  completed  his  twenty-fiflh  year. 
D.  xxvi.  1.11;  xxTi.2.  32.  2. 

Meanwhile  the  magistrate  would  appoint  another  tutor. 
(See  Tit.  20.) 

3.  Ad  certum  tempus,  seu  ex       3.  There  is  no  doubt  that  a  tutor 
certo  tempore,  rel  sub  conditione,  may  be  appointed  either  until  a  cer- 
vel  anteheredis  institutionem  posse   tain  time,  or  from  a  certain  time,  or 
dari  tutorem  non  dubitatur.  conditionally,  or  before  the  institu- 
tion of  an  heir. 

The  old  law  regarded  the  naming  the  persons  designed  to 
take  as  heirs  under  the  testament  as  the  base  of  the  testament, 
and  passed  over  every  declaration  of  the  testator's  wishes 
placed  before  this  as  out  of  due  order  and  entirely  void.  The 
Proculians  (Gai.  ii.  231)  thought  this  ought  not  to  be  ex- 
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tended  to  the  appointment  of  a  tutor,  and  Justinian  did  away 
with  the  doctrine  altogether. 

4.  Certn  autem  rei  Tel  cauuQ  4.  A  tutor  cannot  be  appointed  for 
tutor  dari  non  potest,  quia  persona  a  particular  thin^  or  busmeaa,  as  it  is 
son  cau8»  vei  rei  datur.  to  a  person,  and  not  for  a  business  or 

a  thing,  that  a  tutor  is  appointed. 
D.  xxvi.  2. 12. 14. 

The  tutor  had  to  take  charge  of  the  whole  interests  of  the 
pupil,  and  therefore  to  appoint  him  to  take  charge  of  liis  in- 
terest in  any  one  matter  only  was  inconsistent  with  the  nature 
of  his  oflRce,  and  such  an  appointment  was  void.  (D.  xxvi. 
2.  18.)  If,  however,  the  property  of  the  pupil  was  situated 
in  provinces  far  apart  from  each  other,  a  separate  tutor  might 
be  appointed  to  take  care  of  his  interests  in  each  province. 
(D.  xxvi.  2.  15.) 

6.  Si  quia  filiabus  suis  Tel  filiis  5.  If  any  one  appoint  a  tutor  to 
tutores  dederit,  etiam  postumas  toI  his  sons  or  daughters,  he  is  held  also 
postumo  dedisse  Tidetur ;  quia  filii  to  appoint  him  as  tutor  to  his  post- 
Tel  filifls  appellatione  postumus  vel  humous  children ;  because  under 
postuma  continetur.  Quod  si  ne-  the  appellation  ofson  or  daughter,  a 
potes  sint,  an  appellatione  filiorum  posthumous  son  or  daughter  is  in- 
etipsis  tutores  dati  sunt  P  Dicen-  eluded.  But  if  there  are  grand- 
dum  est  ut  ipsis  quoque  dati  Tide-  children,  are  they  included  in  the 
antur,  si  modo  liberos  dixit :  cete-  appointment  of  a  tutor  to  sonsP  We 
rum  si  filios,  non  continebuntur  ;  answer,  that  under  an  appointment 
alitor  enim  filii,  aliter  nepotes  ap-  to  children,  grandchildren  are  in- 

Sellantur.    Plane  si  postumis  de-   eluded,  but  not  under  an  appoint- 
erit,  tarn  filii  postumi  quam  cetori  ment  to  sons ;  for  son  and  grandson 
liberi  continebuntur.  are  quite  distinct  words.    But,  if  a 

testator  appoints  a  tutor  to  his  post* 
humous  descendants,  the  term  ob- 
viously includes  all  posthumous  chil- 
dren, whether  sons  or  grandsons. 


Tit.  XV.    DE  LEGITIMA  ADGNATORUM  TUTELA. 


Quibus  autem  testamento  tutor  They  to  whom  no  tutor  has  been 
datus  non  sit,  his  ex  lege  duodecim  appointed  by  testament  haTe  their 
tabularum  adgnati  sunt  tutores,  qui  Agnati  as  tutors,  by  the  law  of  the 
Tocantur  legitimi.  Twelve  Tables,  and  such  tutors  are 

called  *  legal  tutors.' 
D.  xxTi.  4. 1 ;  Gai.  i.  156. 

Tutores  legitimi  was  a  general  term  applied  to  all  tutors 
appointed  by  law,  and  especially  by  the  law  of  the  Twelve 
Tables,  or  according  to  some  inference  from  its  provisions,  as 
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in  the  case  of  patrons.     We  do  not  know  the  exact  terms  of 
the  law  of  the  Twelve  Tables  on  this  subject. 

1.  Sunt  autem,  adgnati,  cognati  1.  ^aiui^t  are  those  who  are  related 
per  virilis  sexus  cogDationem  con-  to  eacn  other  through  males,  that  is, 
juncti,  quasi  a  patre  cognati:  yeluti  as  related  through  the  father,  as  a 
frater  eodem  patre  natus,  patris  brother  by  the  same  father,  or  the 
filiuB  neposve  ex  eo ;  item  patruus  son  of  a  brother,  or  the  son  of  such 
et  patrui  filius,  neposve  ex  eo.  At  a  son ;  or,  again,  a  father's  brother, 
qui  per  feminini  sexus  personas  or  a  father's  brother's  son,  or  the  son 
cognatione  junguntur,  non  sunt  of  such  a  son.  But  those  who  are 
adgnati,  sed  alias  naturali  jure  cog-  related  to  us  through  females  are  not 
nati.  Itaque  amitie  tuffi  nlius  non  affnati^  but  merely  cognati  by  their 
est  tibi  afjnatus,  sed  cognatus,  et  natural  relationship.  Thus  the  son 
invicem  scilicet  tu  illi  eodem  jure  of  a  father*8  sister  is  related  to  ^ou 
conjungeris ;  quia  qui  nascuntar,  not  by  agnation  but  by  cognation, 
patris  non  matris  familiam  ae-  and  you  are  also  related  to  him  by 
qutmtur.  cognation;  as  children  belong  to 

the  family  of  their  father,  ana  not 
to  that  of  their  mother. 
Gii.  i.  166. 

The  law  gave  the  right  of  relationship,  such  as  inheritance 
and  appointment  as  tutors,  to  the  agiiati  only.  All  persons, 
related  by  ties  of  blood,  were  cognati  to  each  other.  Within 
this  larger  circle  the  members  of  any  one  family  were  agnati 
to  each  other.  A  family,  in  this  sense,  consisted  of  all  persons 
related  to  each  other,  by  having  a  common  ancestor,  in  whose 
power,  if  he  were  alive,  they  would  all  be.  A  brother  and 
sister,  for  instance,  were  dgtiatiy  and  a  nephew  and  aunt,  by 
the  father's  side.  For  if  the  grandfather  were  alive,  all  would 
be  in  his  power.  But  the  tie  was  dissolved  by  the  sister  or 
aunt  maarying  in  manwm  (see  Introd.  sec.  46) ;  and  as  the 
children  of  females  would  be  in  the  power  of  the  husband, 
they  could  never  be  agnati  to  their  mother's  agnati,  except 
by  adoption ;  and  hence  it  is  here  said  that  agnati  are  related 
through  males  only.  By  the  118th  Nov.  Justinian  abolished 
the  distinction  between  agnati  and  cognati,  and  the  nearest 
in  blood  was  thenceforth  the  tutor  legitimua. 

2.  Quod  autem  lex  ab  intestate  2.  The  kw  of  the  Twelre  Tables, 
TOcatadtucelamadgnato8,nonhanc  calling  the  agnati  to  be  tutors  in 
habet  significationem,  si  omnino  case  of  intestacy,  does  Aot  refer 
non  fecerit  testamentum  is  qui  po-  merely  to  the  case  of  a  person  who 
terat  tutores  dare;  sed  si,  quantum  might  have  appointed  a  tutar»  dying 
ad  tutelam  pertinet,  intestatus  de-  without  baring  made  any  testament 
cesserit;  quod  tunc  quo<}ueaccidere  at  all,  but  also  to  that  of  a  person 
intelligitur,  cum  is  qui  datus  est  dying  intestate  only  so  far  as  regards 
tutor,  vivo  testatore  decesserit.  the  appointment  of  a  tutor,  and  thia 

includes  the  ease  of  a  tutor  nomina- 
ted by  testament,  dying  in  the  life* 
time  of  the  testator. 
D.  xxvi.  4.  6. 


LIB.  I.      TIT.  XVI.  1S5 

It  was  necessary  to  state  expressly  that  the  testament  was 
TOod,  as  far  as  it  went^  and  that  the  law  remedied  its  deficiency 
by  making  the  agnati  tutors,  because  it  was  a  maxim  of  Roman 
law  that  a  man  could  not  die  partly  testate  and  partly  intestate. 

8.  Sed  ad^ationis  quidem  jus  3.  The  ri^ht  of  agnation  is  ordi- 

omnibnamodiB  capitis  deminutione  narily  taken  away  by  every  capitis 

plerumque  perimitur,  nam  adgnatio  deminutio,  or  change  oi status^  for  ag- 

inris  est  nomen.  Cognationis  vero  nation  is  a  civil  right :  but  the  right 

JU8  non  omnibus  modis  commu-  of  cognation  is  not  lost  by  every 

tatur ;  quia  civtlis  ratio  civilia  qui-  kind  ofcapi<»(2«mtnurui,for  although 

dem  jura  oorrumpere  potest,  natu-  civil  law  may  destroy  civil  rights, 

ralia  vero  non  utique.  it  cannot  destroy  natural  rights. 

Gai.  i.  168. 

The  tie  of  agnation  being  created  by  law,  could  also  be  dis- 
solved by  it :  not  _so  that  of  cognation,  which  was  a  tie  of 
nature.  But  the  law  could  take  away  the  legal  rights  attach- 
ing to  the  natural  tie  \  and  this  it  did  in  the  case  of  the 
Toaxima  capitis  deminutio,  (See  next  Title,  6.) 


Tit.  XVI.  DE  CAPITIS  DEMINUTIONE. 

Est  autem  capitis  deminutio  prio-  The  capitis  deminutio  is  a  change 
ris  stattis  commutatio,  eaque  tribus  oTstatus^  which  mav  happen  in  three 
modis  accidit :  nam  aut  maxima  est  ways :  for  it  is  either  the  greatest 
capitis  deminutio,  aut  minor  quam  capitis  deminutio,  the  less,  alsocalled 
quidammediamvocant,autminima.    the  middle,  or  the  least. 

Gai.  i.  159. 

In  examining  the  subject  of  status,  we  have  to  consider  not 
only  the  position  of  those  who  have  it,  and  of  those  who  have 
not  it,  but  also  of  those  who  having  had  it,  lose  it.  By  capitis 
deminutio  is  meant  the  loss  of  status,  the  ceasing  to  have  the 
capacity  to  hold  and  be  subject  to  rights.  If  a  freeman  lost 
his  liberty  or  underwent  the  greatest  capitis  deminutio,  he 
ceased  to  have  any  legal  capacity  at  all,  and  therefore  the  loss 
of  the  status  libertatis  involved  the  loss  of  the  status  civitatis 
and  the  status  familue.  The  loss  of  the  status  civitatis  in- 
volved the  loss  of  the  status  familia,  but  did  not  involve  the 
loss  of  the  status  libertatis. 

1.  Maxima  capitis  deminutio  est,  1.  The  grehter  capitis  deminutio 

cum  aliquis  simul  et  civitatem  et  is,  when  a  man  loses  both  his  citizeu- 

libertatem  amittit :  quod  accidit  in  ship  and  his  liberty ;  as  they  do  who 

his  qui  servi  pcense  emciun  tur  atro-  by  a  terrible  sentence  are  made '  the 

citate  sententiffi,  vel  libertis  ut  in-  sfavesof punishment;' andfreedmen, 

gratis  erga  patronos  condemnatis,  condemned  to  slavery  for  ingratitude 
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vel  qui  86  ad  preimm  participandum   tovrards  their  patrona ;  and  all  those 
yenumdari  passi  8unt.  who  aulPer  themselTeR  to  be  sold  in 

order  to  share  the  price  obtained. 
Gai.  i.  160;  D.  xrviii.  3.  6.  6 ;  xxv.  3.  7.  1. 

For  the  meaning  o{  servi  pcenoe,  see  Tit.  12.  sec.  3. 

2.  Minor  sive  media  capitis  demi-  2.  The  less  or  middle  capitis  demi^ 
nutio  est,  cum  civitas  <}uidem  amit-  nutio  is,  when  a  man  loses  his  citi- 
titur,  libertas  reroretmetar:  quod  zenship,  bat  retains  his  liberty ;  as  is 
accidit  ei  cai  aqua  et  igni  inter-  the  case  when  any  one  is  forbidden 
dictum  fuerit,  yel  ei  qui  in  insulam  the  use  of  fire  and  water,  or  is  de- 
deportatus  est.  ported  to  an  island. 

Gai.  i.  161. 

In  this  kind  o(  capitis  S^minutio,  as  well  as  in  the  preceding, 
the  position  in  the /ami'Zi'a  was  lost,  its  rights  belonging  only 
to  citizens.  In  this  lesser  kind,  freedom  is  preserved ;  but  the 
person  who  undergoes  the  changeof  «^a^u«  becomes  a  stranger, 
peregrinvs  fit  (Ulp.  Reg.  10.  3.)  It  was  a  maxim  of  Roman 
law,  that  no  one  could  cease  to  be  a  citizen  against  his  will. 
Oivitatem  nemo  unquam  ullo  populi  jussu  amittit  inmtus, 
(Cic.  pro  Dom,  29.)  The  condemned  was  therefore  denied  the 
necessaries  of  life,  until  he  was  driven  to  withdraw  himself 
from  the  city.  Id  autem  ut  esset  fcLciendwrnj  non  ademptione 
dvitatis,  sed  terii,  et  aqvxB  et  ignis  interdictione  faciebant.  (Cic. 
pro  Dom.  30.)  The  aqy4e  et  ignis  interdicfio  thus  became  a 
form  by  which  a  sentence  of  perpetual  banishment  was  inflicted. 
The  deportatio  in  insulam  superseded  this  form.  (D.  xlviii.  29, 
2.)  The  person  who  was  banished  was  confined  to  certain 
limits,  out  of  which  he  could  not  stir  without  rendering  him- 
self punishable  with  death.  This  must  be  kept  distinct  from 
simple  relegatio,  which  was  also  an  exile  within  prescribed 
limits,  but  did  not  in  any  way  affect  the  status.  (D.  xlviii. 
22.  7.) 

3.  Minima  capitis  deminutio  est  3.  The  least  capitis  deminutio  is, 
cum  et  ciyitas  et  libertas  retinetur,  when  a  person's  status  is  changed 
sed  status  hominis  commutatur :  without  forfeiture  either  of  citizen- 
quod  accidit  in  his  qui,  cum  sui  shiporliberty;  as  when  a  person #»» 
juris  fuerinty  coeperunt  alieno  jnri  juris  becomes  subject  to  the  power 
subjecti  esse,  vei  contra.  of  another,  or  a  person  aliem  juris 

becomes  independent. 
Gai.  i.  162. 

The  stahis  was  not  impaired  by  the  change  of  family,  but 
the  family  position  of  the  citizen  was  altered.  Therefore  Ulpian 
says  the  minima  capitis  deminutio  takes  place  salvo  statu. 
(D.  xxxviii.  17.  1.)  What  is  said  here  of  change  of  family 
by  arrogation  and  emancipation  must  be  extended  to  adoption. 
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(D.  iv.  5.  3.)  In  old  times,  the  wife  who  passed  in  manum 
viriy  or  the  freeman  who  was  given  in  maneipio  underwent 
this  minima  capitis  deminutio,  (Gai.  1.  162.) 

After  the  words  vel  contra,  at  the  end  of  this  paragraph, 
some  texts  have  the  following  words :  velvti  si  filinsfamilias 
a  patre  emancipatus  fuerit,  est  capite  deminutus.  The  addi- 
tion is  probably  owing  to  some  writer  having  perceived  that 
it  was  only  in  the  case  of  emancipation  that  it  was  true  that 
when  a  person  became  sui  juris  he  was  capite  minutus.  There 
was  no  change  of  family  when  a  son  became  sui  juris  on  the 
death  of  his  father. 

4.  Servus  autem  manumiMUS  4.  A  slave  who  is  manumitted  is 
capite  non  minuitur,  quia  nullum  not  said  to  be  capite  tninufus,  as  he 
caput  haboit.  has  no  '  caput,'  or  civil  existence. 

D.  iv.  6.  3.  1. 

6.  Quibus  autem  dignitas  magis  5.  Those  whose  dignity  rather  than 
quam  status  permutatur,  capite  non  their  status  is  changed,  do  not  suffer 
minuuntnr ;  et  ideo  senatu  motum  a  capitis  deminutio,  as  those,  for  in- 
capite  non  miuui  constat.  stance,  who  are  removed  from  the 

senatorial  dignity. 
D.  i.  9.  8. 

6.  Quod  autem  dictum  est  manere  6.  In  saying,  that  the  right  of  cog- 
cognationis  jus  et  post  capitis  demi-  nation  remains  in  spite  of  a  capitis 
nutionem,  hoc  ita  est,  si  minima  <femtnv/io,  we  were  speaking  only  of 
capitis  deminutio  interveniat ;  ma*  the  least  deminutio,  after  which  the 
net  enim  cognatio.  Nam  si  maxi-  cognation  subsists.  For,  by  the 
ma  capitis  deminutio  currat,  jus  greater  (f^mtntt^u),  as,  for  example,  if 
quoque  cognationis  perit,  ut  puta  one  of  the  cognati  becomes  a  slave, 
servitute  aiicujus  cognati ;  et  ne  the  right  of  cognation  is  wholly  de- 
quidem  si  manumissus  fuerit,  re-  stroyed,  so  as  not  to  be  recovered 
cipit  cognationem.  Sed  et  si  in  even  by  manumission.  So,  too,  the 
insulam  quis  deportatus  sit,  cog-  right  of  cognation  is  lost  by  the  less 
natio  solvitur.  or  middle  deminutio,  as,  for  example, 

by  deportation  to  an  island. 
D.  xxxviii.  8.  5.  7. 

A  change  of  the  civil  family  by  adoption  or  arrogation  never 
dissolved  the  natural  tie  of  cognatio,  or  destroyed  its  attendant 
civil  rights ;  but  these  were  destroyed  by  a  sentence  which 
involved  the  loss  of  the  cimtas.  And  if  the  civitas  were  once 
lost  and  then  regained^  the  restored  or  rather  new,  civis,  was 
in  all  respects  the  founder  of  a  new  family,  excepting  when  he 
was  restitutvs  in  integrum,  that  is,  restored  by  the  emperor  to 
the  same  position  that  he  had  formerly  held.  (See  Tit.  12.  1.) 

7.  Cumautemadadgnatostutela  7.  The  right  to  be  tutor,  which 
pertineat,  non  simul  ad  omnes  per-  belongs  to  the  agnati,  does  not  be- 
tinet,  sed  ad  eos  tantum  qui  proxi-  long  to  all  at  the  same  time,  but  to 
mioregradu  sunt,  vel  si  plures  ejus-  the  nearest  in  degree  only;  or,  if 
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dexn  gradus  sunt  ad  omnes :  Teluti  there  are  many  in  the  same  decree, 
n  plureB  fratrea  sont  qui  unum  then  to  all  in  tnat  def^ee.  Several 
gradum  obtinent,  ideoque  pariter  brothers, forin8tance,inthe8amede- 
ad  tutelam  vocantur.  gree,  are  all  equaUy  called  to  be  tutor. 

Gai.  i.  164. 

The  principle  of  the  law  was^  that  those  persons  should  have 
the  burden  of  the  tutelage  who  had  the  hope  of  the  succession. 
(Tit.  1 7.  pr.)  The  nearest  in  degree  of  the  agnati  were  there- 
fore the  tutors  in  case  of  intestacy.  The  nearest  in  degree 
might,  however,  happen  to  be  a  woman  or  an  infant,  and  then, 
although  this  person  was  the  next  in  succession  to  the  in- 
heritance, it  was  necessary  to  go  a  step  further  off  to  find 
the  tutor.  (D.  xxvi.  4.  1.  1.) 


TiT.  XVn.    DE  LEGITIMA  PATRONORUM  TUTELA. 


£x  eadem  lege  duodecim  tabula- 
nun,  libertorum  et  libertarum  tu- 
tela  ad  patronos  liberosque  eorum 
pertinet.  Qus  et  ipsa  lejs^itima 
tutelavocatur,  non  quia  nominatim 
in  ea  lege  de  hac  tutela  caveatur, 
sedquia  perinde  accepta  est  per  in- 
terpretationem,  atque  si  verbis  legis 
introducta  esset.  Eo  enim  ipso 
quod  hereditates  libertorum  liber- 
tarumque,  si  intestati  decessissent, 
jusserat  lex  ad  patronos  liberosve 
eorum  pertinere,  credidemnt  ve- 
teres  voluisse  legem  etiam  tutelas 
ad  eos  pertinere :  cum  et  adgnatos 
quos  ad  hereditatem  lex  vocat, 
eosdem  et  tutores  esse  jussit;  quia 
plerumque  ubi  successionis  est 
emolumentum,  ibi  et  tutelcB  onus 
esset  debet.  Ideo  autem  diximus 
plerumque,  quia  si  a  femina  im- 
pubes  manumittatur,  ipsa  ad  here- 
aitatem  vocatur,  cum  alius  sit 
tutor. 


Bv  the  same  law  of  the  Twelve 
Tables,  the  tutelage  of  freedmen  and 
freed  women  belongs  to  their  patrons, 
and  to  the  children  of  their  patrons ; 
and  this  tutelage  is  called  legal  tute- 
lage, not  that  the  law  contains  any 
express  provision  on  the  subject,  but 
because  it  has  been  as  firml^  estab- 
lished by  interpretation,  as  if  it  had 
been  introduced  by  the  express  words 
of  the  law.  For,  as  the  law  had  or- 
dered that  patrons  and  their  children 
should  succeed  to  the  inheritance  of 
their  freedmen  or  freed  women  who 
should  die  intestate,  the  ancients 
were  of  opinion  that  the  intent  of 
the  law  was  that  the  tutelage  also  be- 
longed to  them;  since  the  law,  which 
calls  agnati  to  the  inheritance,  also 
appoints  them  to  be  tutors,  because, 
in  most  cases,  where  the  advantage 
of  the  succession  is,  there  also  ought 
to  be  the  burden  of  the  tutelage.  We 
say  'in  most  cases,'  because,  if  a 
person  below  the  age  of  puberty  is 
manumitted  by  a  female,  she  is 
called  to  the  inheritance,  although 
another  person  is  tutor. 
Gai.  i.  166;  D.  xxvi.  4. 1. 1.  3. 

The  law  gave  the  patron  the  right  of  succession  to  the  in- 
heritance of  the  freedman ;  and  as  the  right  of  succession  was 
connected  with  the  tutelage  in  the  case  of  the  agnati,  it  seemed 
natural  to  connect  the  two  in  the  case  of  the  patron. 
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Ezemplo  patrononun  receptaest 
et  alia  tutela,  qan  et  ipsa  legitima 
Tooator;  nam  si  quia  filium  aut 
filiam»  nepotem  aut  neptem  ex  filio 
et  deincepe  impuberes  emancipa- 
yerit,  legitimua  eorum  tutor  erit. 


In  imitation  of  the  tutelage  of 
patrons,  there  is,  too,  another  kind 
which  also  is  said  to  be  legal ;  for  if 
a  parent  emancipate,  below  the  age 
of  puberty,  a  son,  a  daughter,  a 
^ndson,  or  a  granddaughter,  who 
18  the  issue  of  that  son,  or  any  other 
descendant,  he  is  their  legal  tutor. 

Gai.  i.  176. 

It  was  not  the  sales  by  tHe  father  wUch  emancipated  the 
Bon^  bat  the  subsequent  enfrancliisement  after  these  sales  had 
destroyed  the  father's  power,  and  made  the  son  a  maiiciptum 
of  the  fictitious  purchaser.  Sometimes,  probably  generally, 
the  purchaser  resold  {remcmcipavit)  the  son  thus  in  manci- 
pio  to  the  father,  who  freed  him,  and  thus  became  his  patro- 
nu8  and  his  tutor  legitimua.  K  the  purchaser  did  not  resell 
him,  but  himself  emancipated  him,  he  became  the  patronv^s, 
and  so  the  tutor ;  but  as  the  whole  proceeding  was  but  a  foi-m, 
he  became  only  a  tutor  fidudarius.  (Gai.  i.  166.  172.  175 : 
Ulp.  Reg.  xi.  5 ;  D.  xxvi.  4.  3.  1.) 


Tit.  XIX.    DE  FIDUCIARIA  TUTELA. 


Est  et  alia  tutela  qusB  fiduciaria 
appellatur ;  nam  si  parens  filium  vel 
filiam,  nepotem  yel  neptem  Tel 
deinceps  impuberes  manumiserit, 
legitimam  nanciscitur  eorum  tute- 
1am :  quo  defuncto,  si  liberi  virilis 
sexus  ei  extant,  fiduciarii  tutores 
filiorum  suorum,  vel  fratris  vel  so- 
roris  et  ceterorum  efficiuntur.  At- 
(]ui  patrono  legitimo  tutore  mortuo, 
hberi  quoque  ejus  lef^timi  sunt 
tutores.  Quoniam  filius  quidem 
defuncti,  si  non  esset  a  vivo  patre 
emancipatus,  post  obitum  ejus  sui 
juris  emceretur,  necin  fratrum  po- 
testatem  recideret,  ideoque  nee  in 
tutelam ;  libertus  autem,  si  serrus 
mansisset,  utic^ue  eodem  jure  apud 
liberos  domim  post  mortem  ejus 
futurus  esset.  Ita  tamen  hi  ad 
tutelam  vocantur,  si  perfected  astatis 
sunt.  Quod  nostra  constitutio  gene- 


There  is  another  kind  of  tutelage 
called  fiduciary;  for,  if  a  parent 
emancipate,  below  the  age  of  pu- 
berty, a  SOD,  or  a  daughter,  a  grand- 
son or  a  granddaughter,  or  any  other 
descendant,  he  is  their  legal  tutor ; 
but  if,  at  his  death,  he  leave  male 
children,  the^  become  the  fiduciary 
tutors  of  their  own  sons,  or  brother, 
or  sister,  or  other  descendants  of  the 
deceased.  But  when  a  patron,  who 
is  a  legal  tutor,  dies,  his  children  also 
become  legal  tutors,  the  reason  be- 
ing that  a  son,  although  never  eman- 
cipated, becomes  independent  at  the 
death  of  his  father,  and  does  not  fall 
under  power  of  his  brother,  nor, 
therefore,  under  his  tutelage.  The 
freedman,  on  the  contrary,  had  he 
remained  a  slave,  would  also  have 
been,  after  the  death  of  his  master, 
the  slave  of  his  master's  children. 
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raliter  in  omnibuB  tntelis  et  cura-   These  peraoDS,  howerer,  are  not 
tionibufi  observari  prsecepit.  called  to  be  tutors  unless  of  full  age, 

a  rule  which  hy  our  constitution  ap- 
pKes  generallj  to  all  tutors  and  cu- 
rators. 

D.  xxvi.  4.  3,  4 ;  C.  v.  30.  6. 

The  person  who  emancipated  the  child  succeeded  to  all  the 
rights  of  a  patron  over  the  child ;  if  it  was  the  father,  then, 
as  being  a  patron,  he  was  included  in  the  terms  of  the  law  of 
the  Twelve  Tables,  and  was  a  tutor  legitimus  (Gat.  i.  172  ; 
D.  xxvi.  4.  3-10) ;  if  it  was  not,  he  was  ek  tutor  fiduciarius 
(Gai.  i.  166),  a  tutor  bound  to  the  father  by  a  trust.  In  the 
case  of  a  slave,  the  children  of  a  patron  succeeded  to  the 
rights  of  patronage  \  but  this  did  not  extend  to  the  case  of 
emancipated  children:  the  children  not  emancipated  were 
not  the  patrons  of  those  who  were.  They  were  not  tutors, 
therefore,  by  the  law  of  the  Twelve  Tables,  and  the  word 
fid/uciarii  is  borrowed  from  its  more  proper  usage  to  express 
their  position,  and  is  in  this  case  merely  opposed  to  legitimi. 
(D.  xxvi.  4.  4.)  The  reason  given  in  the  text  for  their  being 
only  tutores  fidiiciaHi,  viz.  that  the  emancipated  infant  would 
have  been  sui  juris  if  he  had  not  been  emancipated,  is  mani- 
festly an  imperfect  one.  For  it  would  not  be  necessarily  true 
when  a  grandfather  emancipated  his  grandson,  who,  if  his 
father  were  living,  would  not  on  the  gi-andfather's  death 
become  mi  juris.  If  the  father  of  the  emancipated  child 
left  no  other  children  above  the  age  of  puberty,  the  nearest 
agnatus,  as,  for  instance,  the  father's  brother,  was  the  tutor ^ 
and  he,  too,  was  called  the  tutor  fidudarius.  (Thboph. 
Paraph) 

The  perfeda  atas  was  the  age  of  twenty-five  years. 


Tit.  XX.    DE  ATILIANO  TUTORS  ET  EO  QUI  EX 
LEGE  JULIA  ET  TITIA  DABITUR. 

Si  cui  nullus  omnino  tutor  fuerat,  If  any  one  had  no  tutor  at  all,  one 
ei  dabatur,  in  urbe  quidem  Eoma  a  was  given  him  in  the  city  of  Borne 
prietore  urbano  et  maj ore  parte  tri-  by  the  prtstor  urbanus,  and  a  ma- 
Dunorumplebis.tutorexlegeAtilia;  joritj  of  the  tribunes  of  the  plebs, 
inprovinciisTero,apr»8idibuspro-  under  the  lex  Atilia;  in  the  pro- 
vinciarum  ex  lege  Julia  et  Titia.       vinces,  appointed  by  the  presides 

under  the  Ux  Julia  et  Titia, 
Gai.  i.  186. 

The  date  of  the  Jex  Atilia  is  unknown,  but  it  must  have 
been  in  existence  in  the  year  of  the  city  557,  when  livy 
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(xxxix.  9)  Bays  of  a  liberta,  ^  Post  patroni  mortem,  quia 
nulliiis  in  manu  esset,  tutore  a  trihunis  et  pratore  petitoJ 
And  as  the  necessity  for  some  means  of  appointing  a  tutor, 
where  one  was  not  appointed  by  testament  or  law,  mast  have 
been  early  felt,  the  lex  Atilia,  or  one  similar  to  it,  must 
probably  have  existed  long  before  the  time  of  which  Livy 
speaks.  The  date  of  the  lex  Julia  et  Titia  was  probably 
721  A.U.C. 

The  term  tutor  dativus  was  used  to  express  a  tutor  given 
by  the  magistrate ;  it  also  included  a  tutor  appointed  by  tes- 
tament.    (6ai.  i.  154 ;  D.  xxvi.  4.  5.) 

1.  Sed  et  Bi  testamento  tutor  sub  1.  Again,  if  a  testamentarj  tutor 
oonditione  aut  die  certo  datua  had  beenappointed  conditionally,  or 
fnerat,  qaamdiu  conditio  aut  dies    from  a  certain  time,  until  the  com- 

Sendebat,  ex  iisdem  legibus  tutor  pletion  of  the  condition  or  arriral  of 
ari  poterat.  Item  si  pure  datus  the  time  fixed,  another  tutor  might 
fuerat,  quamdiu  ex  teetamento  be  appointed  under  the  same  laws, 
nemo  heres  existebat,  tamdiu  ex  Also,  if  a  tutor  had  been  given  un- 
iisdem  legibus  tutor,  petendus  conditionally,  yet,  as  long  as  no  one 
erat:  qui  desinebat  ease  tutor,  si  had  accepted  the  inheritance,  as  heir 
conditio  existeret,  aut  diet  reniret,  by  the  testament,  another  tutor 
aut  heres  existeret.  might  be  appointed  for  the  interral. 

But  his  office  ceased  when  the  con- 
dition was  accomplished,  when  the 
time  arrived,  or  the  inheritance  was 
entered  upon. 
Gai.  i.  186 ;  D.  xxvi.  2.  11. 

If  the  wishes  of  the  testator  were  declared  to  any  extent 
respecting  the  appointment  of  a  tutor,  this  entirely  excluded 
the  tutoreft  legitimi  and  every  deficiency  in  the  declaration 
was  remedied  by  the  interposition  of  the  magistrate.  (D. 
xxvi.  2.  11.) 

No  testament  took  effect  until  an  heir  entered  on  the  inhe- 
ritance. If  it  was  known  that  a  testament  existed  appointing 
a  tator,  this  excluded  the  agnati  from  being  tutors ;  but  the 
tutor  under  the  testament  did  not  commence  his  tutela  until 
the  testament  took  effect.  Meantime,  then,  a  tutor  appointed 
by  the  magistrate  took  care  of  the  pupil. 

2.  Ab  hostibus  quoque  tutore  2.  If,  again,  a  tutor  was  taken  pri* 
capto,  ex  his  legibus  tutor  peteba-  soner  by  the  enemy,  application 
tur :  qui  desineoat  esse  tutor,  si  is  could  be  made,  under  the  same  laws, 
qui  captas  erat,  in  civitatem  rever-  for  another  tutor,  whose  office  ceased 
sus fuerat;  nam reversus recipiebat  when  the  first  tutor  returned  from 
tutelam  jure  postiiminii.  captivity  ;  for  on  his  return  he  re- 

sumed the  tutelage  by  the  jus  post' 
liminii. 
Gai.  i.  187. 
For  an  account  ottiie  jus postliminii,  see  Title  12.  5. 
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3.  Sed  ex  his  legibus  tutores  pu- 
pillis  desierunt  dari,  posteaquam 
primo  consules  pupillis  utriusque 
sezus  tutores  ex  inquisitione  dare 
coeperunt,  deinde  prsetores  ex  con- 
BtitutionibuB ;  nam  supradictislegi- 
buB,  neqiie  de  cantione  a  tutoribus 
exigenda  rem  salvam  pupillis  fore, 
neque  de  compellendis  tutoribus  ad 
tutelsB  adminiBtrationemquicquam 
cavebatur. 


3.  But  tutors  have  ceased  to  be 
appointed  under  these  laws,  since 
they  have  been  appointed  to  pupils 
of  either  sex,  first  by  the  consuls, 
after  inquiry  into  the  case,  and 
aflerwaras  by  theprstors  under  im- 
perial constitutions.  For  the  aboye- 
mentioned  laws  required  nosecurity 
from  the  tutors  for  the  safety  of  the 
pupils'  property,  nor  did  they  con- 
tain any  provisions  to  compel  them 


to  accept  the  office, 

The  power  to  appoint  tutors  was  given  by  Claadins  to  the 
consuls  (Suet,  in  Claud,  23),  and  transferred  by  Antoninus 
Pius  (Jul.  Capit.  in  Vit.  M,  Anion,  10)  to  the  praetors. 


4>  Sed  hoc  Jure  utimur,utSomiB 
quidem  prsfectus  urbi  vel  prstor 
secundum  suam  jurisdictionem,  in 
provinciis  autem  prsesides  ex  inqui- 
sitione tutores  crearent;  velmagis- 
tratus  jussu  nrsBsidum,  si  non  sint 
magnae  pupilli  facultates. 


4.  Under  our  present  system  tutors 
are  appointed  at  £ome  by  the  prse- 
fect  of  the  city,  or  the  pr»tor,  accord- 
ing to  his  jurisdiction,  and,  in  the 
provinces,  by  theprtesides  alter  in- 
quiry ;  or  by  an  inferior  magistrate, 
at  the  commandof  the^rff«e«,  if  the 
property  of  the  pupil  is  only  small. 


D.  xxvi.  6. 1. 

The  'prafectus  urbi  was,  from  the  time  of  Augustus,  an 
officer  who  had  the  superintendence  of  the  city  and  its  police, 
with  jurisdiction  extending  one  hundred  miles  from  the  city, 
and  power  to  decide  on  both  civil  and  criminal  cases.  As 
he  was  considered  the  direct  representative  of  the  emperor, 
much  that  previously  belonged  to  the  prator  urhanus  fell 
gradually  into  his  hands.  The  prafectus  urbi  appointed 
tutors  in  cases  where  pupils  of  higher  rank  and  larger  fortune 
were  concerned ;  the  prator,  when  the  pupils  were  of  humbler 
station  and  smaller  fortune ;  and  this  it  is  which  is  alluded 
to  in  the  words  secundum  sua/m  jurisdictionem. 

In  the  provinces  the  prases  appointed ;  but  until  Justinian 
altered  the  law  (see  next  paragraph),  not  only  could  not 
municipal  magistrates  appoint  without  the  authority  of  the 
presses,  but  no  one  could  be  authorized  by  the  prases  unless 
he  were  a  magistrate,  or  some  one  who,  by  virtue  of  his  office, 
could  exercise  a  delegated  choice.  (D.  xxvi.  5.  8.) 

5.  Nos  autem  per  constitutionem  6.  But  by  one  of  our  constitutions, 

nostram,  et  hujuRmodi  difficultates  to  do  away  with  these  distinctions  of 

bominum  resecantes,  nee  expectata  different  persons,  and  to  avoid  the 

jussione  praesidum,  disposuimus,  si  necessity  of  waiting  for  the  order  of 

facultas  pupilli  vel  aduiti  usque  ad  the  praseg,  we  have  enacted,  that 

quingentos  solidos  valeat,  defen-  if  tne    property   of  the  pupil  or 

sores  civitatum  una  cum  ejusdem  adult  amount  to  five  hundiedgolidi. 
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ciTitatiB  relip^osissimo  antistite,  tutors  shall  be  appointed  by  the 
Tel  aliad  publicas  personas,  id  est,  defensores  of  the  city  acting  in  con- 
ma^'stratus  yel  juridicum  Alexan-  junction  with  the  religious  head  of 
drinaeciyitatistutoresvelcuratores  the  place,  or  by  other  public  per- 
creare,  legitima  cautela  secundum  sons,  that  is,  by  the  magistrates,  or, 
ejusdem  constitutionis  normam  in  the  city  of  Alexandria,  by  the 
prsestanda,  Tidelicet  eorum  peri-  judge ;  and  legal  security  must  be 
colo  qui  eam  accipiont.  given  accordingly  to  the  terms  of  the 

same  constitution,  that  is  to  say,  at 
the  risk  of  those  who  receire  it. 
Cod.  L  4.  30. 

The  change  made  by  Justinian  was  that,  where  the  fortune 
of  the  person  requiring  a  tutor  or  curator  did  not  amount  to 
more  than  500  aolidi  (the  aureus,  £1.  1«.  Id.  of  English 
money,  after  the  time  of  Alexander  Severus,  was  called  a 
solidus),  a  local  magistrate  could  appoint,  not  making  a 
foimal  examination  into  the  position  and  character  of  the 
tutor  or  curator  {{nqui»itio),  but  merely  taking  a  money 
security  for  his  faithful  performance  of  his  duties. 

The  defensor  was  a  magistrate  appointed  for  two  years  out 
of  the  decuriones  of  a  city.  His  principal  business  was  to 
act  as  a  check  on  the  prases,  and  he  had  besides  a  limited 
civil  and  criminal  jurisdiction. 

6.  Impuberes  autem  in  tutela  6.  It  is  agreeable  to  the  law  of  na- 
esse  naturali  juri  conveniens  est,  ture,  that  persons  under  the  age  of 
ut  is  qui  perfect®  eetatis  non  sit,  puberty  should  be  under  tutelage,  so 
alterius  tutela  regatur.  th  at  persons  of  tender  y  ears  m ay  be 

under  the  government  of  another. 
Gai.  i.  189. 

Grains,  in  his  Institutes,  after  the  words  extracted  from  him 
in  the  text,  proceeds  to  contrast  with  the  tutelage  of  minors, 
whichisan  institutionnatural  and  necessary  in  all  communities, 
the  tutelage  of  women,  which  he  considers  founded  on  no  rea- 
sonable basis.  The  original  reason  o£  this  tutelage  was  pro- 
bably the  incapability  of  women  to  share  in  the  proceedings  of 
the  curia,  and  their  being  supposed  unfit  to  go  through  solemn 
forms.  In  default  of  a  testamentary  tutor,  the  nearest  agnatus 
was  the  tutor,  women  beine  either  alieni  juris,  or  else  under  a 
tutor  all  their  lives.  The  Ze»  Papia  Poppoea  exempted  from 
tutelage  women  who  had  three  children,  and  a  lex  Claudia 
(a.d.  45)  suppressed  the  tutelage  of  the  agnati  altogether  in 
the  case  of  women  of  free  birth,  leaving  only  the  tutelage  of 
ascendants  and  patrons.  (Gai.  i.  157.)  This  modified  tute- 
lage of  women  existed  in  the  time  of  Ulpian  {Reg,  11.  8),  but 
had  fallen  into  desuetude  in  the  time  of  Justinian. 

7.  Cum  igitur  pupiUorum  pupil-  7.  As  tutors  administer  the  affairs 
larumque  tutores  negotia  gerunt,   of  their  pupils,  they  may  be  com- 
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post    pubertatem   tutelsB  jndicio  jieWedto  tLC0O\int,hy  the  actio  tuielie, 
rationes  reddunt.  when  their  pupils  arrive  at  puberty. 

Gai.  i.  191. 

The  modes  by  which  the  faithful  discharge  of  his  duty  by  a 
tutor  was  insured  are  given  in  the  24th  Title. 

Tit.  XXI.    DE  AUCTORITATB  TUTORUM. 

Auctoritas  autem  tutoris  in  qui-  In  some  cases  it  is  necessary  that 

busdam  causis  necessaria  pupulis  the  tutorshould  authorize  the  acts  of 

est,  in  quibusdam  non  est  necessa-  the  pupil,  in  others  not.  When,  for 

ria.  Utecce,  siquiddarisibistipu-  instance,  the  pupil  stipulates  for 

lentur,  non  est  necessaria  tut^ris  something  to  be  given  him,  the  au- 

auctoritas;  quodsialiispupillipro-  thorization  of  the  tutor  is  not  re- 

mittant,  necessaria  est :  namque  quisite ;  but  if  the  pupil  makes  the 

placuit   meliorem    quidem    suam  promise,  it  is  requisite ;  for  the  rule 

conditionem  licere  eis  facere,  etiam  is,  that  pupils  may  make  their  con- 

sinetutoreauctore.deterioremvero  dition  better,  but  may  not  make  it 

non  aliter<}uam  tutoris  auctoritate.  worse,  without  the  authorization  of 

Unde  in  his  causis  ex  quibus  obli-  their  tutor.    And  therefore  in  all 

gationes  mutus  nascuntur ;  ut  in  cases  of  reciprocal  obligation,  as  in 

emptionibus,  venditionibus,  loca-  contracts  of  buying,  selling,  letting, 

tionibus,conductionibu8,mandatis,  hiring,  bailment,   dei>osit,  if   the 

depositis,  si  tutoris  auctoritas  non  tutor  does  not  authorize  the  pupil 

interveniat,  ipsi  quidem  qui  cum  to  enter  into  the  contract,  the  per- 

his  contrahunt,  obligantur ;  at  in-  son  who  contracts  with  the  pupil  is 

vicem  pupiUi  non  obligantur.  bound,  but  the  pupil  is  not  bound. 
D.  xix.  1. 13.  29. 

There  were  many  things  in  which  the  Roman  law^  in  its 
stricter  times,  did  not  allow  one  person  to  represent  another. 
Much  that  to  us  seems  only  to  belong  to  private  life  was  bound 
up  with  political  and  public  duties  and  rights.  (See  Introd. 
sec.  48.)  The  law  could  not  contemplate  one  beneath  the  age 
of  puberty  acting  as  if  he  were  a  member  of  the  curia,  or  any 
one  else  coming  forward  to  fill  for  him  his  place  in  the  list 
of  citizens.  No  one  else  could  bring  actions  of  strict  law  in 
another  name,  or  go  through,  for  another,  the  fictitious  process 
of  in  jure  cessio,  or  through  the  forms  of  manumission  and 
adoption,  or  perform  for  another  any  of  those  acts  to  which  a 
solemn  ceremony  was  attached,  such  as  mancipation  or  stipu- 
lation. (D.  xl.  2.  24;  D.  xlvi.  4.  J  3.  10.)  It  was  necessary 
that  a  minor  should  himself  go  through  the  forms  and  repeat 
the  words  requisite  for  the  validity  of  such  transactions ;  but 
it  was  also  necessary  that  the  tutor  should  be  present  and  give 
his  sanction.  The  auctoritas  of  the  tutor  was  the  complement 
(auctoritas  is  derived  from  au^eo)  to  the  symbolical  forms 
through  which  the  child  went.     (See  Introd.  sec.  48.)     It  re- 
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presented  the  intention  or  the  mental  act  on  which  those  forms 
ultimately  rested.     If  the  child  could  not  speak,  of  course  no 
such  forms  could  be  used  ;  if  he  could  speak,  but  could  not 
understand  the  import  of  what  he  said,  or,  in  technical  lan- 
guage, if,  being  still  infanti  proximusj  he  had  as  yet  little  or 
no  intellectua  (Gai.  iii.  109),  the  tutor  could  but  very  rarely, 
by  interposing  his  sanction,  give  legal  validity  to  words  uttered 
without  understanding.   It  was  only  when  the  act  would  confer 
a  very  great  and  very  clear  benefit  on  the  child,  that  this  wa8 
allowed.    (D.  zxix.  2.  9.)    But  when  the  child  had  entered  on 
his  eighth  year,  and  was  now  pubertati  vroximua,  he  was  con- 
sidered to  have  inteUectua^hut  not  judiciwm,  (Teeovb, Paraph. 
on  Bk  iii.  19.  9) ;  that  is,  he  understood  the  meaning  of  the 
form  ;  but  could  not  decide  for  himself  whether  it  was  to  his 
advantage  to  go  through  the  act  or  not.     This  want  of  judg- 
ment the  tutor  supplied  ;  and  in  every  case  where  the  tutor 
gave  his  sanction,  the  act  was  legally  valid.     In  some  cases, 
such  as  that  of  a  stipulation  (see  Introd.  sec.  83),  or  accepting 
an  inheritance  (see  next  paragraph),  the  pupil  could  do  nothing 
without  the  authority  of  the  tutor,  while  the  tutor  could  not 
represent  the  pupil,  but  both  were  obliged  to  act  together. 
Contracts  of  a  less  formal  kind  could  be  made  by  the  tutor 
alone  as  the  agent  of  the  pupil,  and  of  course  could  be  made 
by  the  pupil  if  the  tutor  gave  his  sanction.    Justinian,  in  the 
concluding  part  of  this  Title,  discusses  the  effect  of  the  pupil 
acting  in  such  cases  without  this  sanction,  and  states  that  the 
minor,  in  cases  of  bilateral  contracts,  took  every  benefit,  but 
sustained  no  injury  from  thecontract;  because,  while  his  tender 
years  shielded  him,  the  person  with  whom  he  contracted,  having 
by  the  agreement  made  a  formal  expression  of  his  will,  must 
abide  the  event.     But  when  it  is  said  that  a  pupil  took  every 
benefit  of  the  contract,  it  must  not  be  understood  that  he 
could  continue  to  enjoy  at  pleasure  the  advantages  of  another's 
property  without  giving  anything  for  the  enjoyment.     The 
original  owner  might  reclaim  the  property ;  and  if  a  profit  was 
being  derived  from  its  possession,  might  take  that  profit  to 
himself.     (D.  xxvi.  8.  5.  1.)     Only  he  could  never  make  the 
pupil  restore  or  refund  anything  that  wajs  once  gone;  and  while 
a  pupil  could  always  disclaim  an  executory  contract  made  to 
his  disadvantage,  he  could  always,  through  the  intervention 
of  his  tutor,  enforce  one  that  promised  to  benefit  him. 

1.  Nequetamenhereditatemad-  1.  Pupils,  however,  cannot,  with> 
ire,  neque  bonorum  possessionem  out  the  authorization  of  the  tutor, 
petere,  neque  hereditatem  ex  fidei-  enter  on  an  inheritance,  demand  the 
commisso  suscipere  aliter  possunt,     possession  of  goods,  or  take  an  in- 

L 


146  LIB,  I.      TIT.  XXI. 

nin  tatoriB  auctoritate  q aaniTis  illia  heritance  given  by  t^Jidmcatntmasum, 
lucrosa  dt,  nee  ullum  oamnum  ha-  even  though  to  do  so  would  be  to 
beat.  their  gain,  and  could  involve  them 

in  no  risk. 

D.  xxvi.  8.  9.  II. 

The  hereditaa  was  the  legal  succession  to  the  property  of 
the  deceased,  the  bonorum  poseeaaio  here  spoken  of  was  an 
interest  in  the  property  of  a  deceased  person,  accorded  by  the 
praetor,  and  the  hereditaa  ex  fideicommieao  was  a  succession 
received  through  the  intervention  of  a  trustee  appointed  by 
the  testator.     (See  Introd.  sec.  76.) 

It  was  not  any  risk  which  might  attach  to  accepting  the 
inheritance  that  originated  the  rule  that  the  pupil  was  unable 
to  accept  it  unless  with  the  authority  of  his  tutor,  for  the 
text  says,  quamvis  lucrosa  sit^  but  the  act  of  accepting  was 
too  formal  and  solemn  a  one  for  a  minor  to  go  through. 

2.  Tutor  autem  statim,  in  ipso  2.  A  tutor  who  wishes  to  authorise 
neffotioy  pnesens  debet  auctor  fieri,  any  act,  which  he  esteems  advan- 
si  noc  pupiUo  prodesse  existima-  tageous  to  his  pupil,  should  do  so  at 
vent.  Post  tempus  vero  aut  per  once  while  the  business  is  going  on, 
epistolam  interposita  auctontas  and  in  person,  for  his  authorization 
mhil  agit  is  of  no  effect  if  given  afterwards  or 

by  letter. 

D.  xxvi  8.  0.  5. 

3.  Si  inter  tutorem  pupillumque  8.  When  a  suit  is  to  be  commenced 
judicium  agendum  sit,  quia  ipse  between  a  tutor  and  his  pupil,  as  the 
tutor  in  re  sua  auctor  esse  non  po-  tutor  cannot  authorize  anything  in  a 
test,  non  pmtorius  tutor  ut  otim  matter  pertaining  to  himself  a  cura- 
constituitur,  sed  curator  in  locum  tor,  and  not,  as  formerly,  a  prsBtorian 
ejus  datur :  quo  interveniente  judi-  tutor,  is  appointed,  by  whose  assist- 
cium  peragitur,  et  eo  peractocura-  ance  the  suit  is  carried  on,  and  who 
tor  esse  desinit.  ceases  to  be  curator  when  the  suit  is 

determined. 
Gai.  i.  IS4. 

Although  the  person  who  assisted  the  pupil  in  an  action 
in  which  the  tutor  was  concerned  did  exactly  what  the  tutor 
did  for  the  pupil  in  any  other  action,  and  thus,  as  having 
to  authorize  the  proceedings,  might  be  spoken  of  as  a  tutor 
(Ulp.  Beg.  11.  24),  yet,  as  he  was  given  for  a  particular 
purpose,  which  tutors  were  not  (see  Tit.  14.  4),  it  was  very 
natural  that  he  should,  in  preference,  receive  the  name  of 
curator. 

Subsequently  the  72nd  Novel  (cap.  1)  provided  that,  if  the 
pupil  became  at  any  time  the  debtor  of  the  tutor,  another 
tutor  or  curator  should  be  added  to  protect  the  pupil. 
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Pupils,  both  male  and  female,  are 
freed  nom  tutelage  when  they  attain 
the  age  of  puberty.  The  ancients 
judged  of  puoertj  m  males,  not  only 
by  their  years,  but  also  by  the  de- 
Telopment  of  their  bodies.  But  we. 
from  a  wish  to  conform  to  the  purity 
of  the  present  times,  have  thought  it 
proper,  that  what  seemed,  even  to 
the  ancients,  to  be  indecent  towards 
females,  namely,  the  inspection  of  the 
body,  snould  be  thou^^t  no  less  so 
towards  males:  and,  therefore,  by  our 
sacred  constitution,  we  have  enacted, 
that  puberty  in  males  should  be  con- 
sideied  to  commence  immediately  on 
the  oomfiletion  of  their  fourteenth 
year ;  while,  as  to  females,  we  have 
preserved  the  wise  rule  adopted  by 
the  andents,  by  which  they  are 
esteemed  fit  for  marriage  on  the 
completion  of  their  twelfUi  year. 
;  C.  V.  60.  8. 

We  learn  from  Graius  and  Ulpian  {Reg.  11.  28)  that  the 
Proculians  were  in  favour  of  a  particular  age  being  fixed  as 
that  of  puberty ;  the  Sabinians  wished  to  let  it  be  decided  by 
nature.     Justinian  here  decides  in  favour  of  the  former. 


Papilli  pupiUflsque  cum  puberee 
Bse  CGSperint,  tutela  liberantur. 
Pubertatem  autem  veteres  (|uidem 
non  solum  ex  annis,  sed  etiam  ex 
habittt  corporis  in  masculis  estimari 
volebant.  Nostra  autem  majestas 
dignum  esse  castitate  nostrorum 
temporum  bene  putavit,  quod  in 
femmis  et  antiquis  impudicum  esse 
visum  estyid  est,inspectionem  habi- 
tudirns  corporis,  hoc  etiam  in  mas- 
culosextendere.  Etideosanctaoon- 
stitntione  promulgata,  pubertatem 
in  masculis  post  quartum  dedmum 
annum  completum  illico  initium 
acdpere  disposuimus,  anti^uitatis 
normam  in  feminis  personis  bene 
positam  suo  ordine  relinquentes,  ut 
post  duodecimum  annum  comple- 
tum viripotentes  esse  credantur. 


Gai.  i.  106 


I.  Item  finitnr  tutela,  madrogati 
dntadhuc  impuberes,  veldeportati; 
item  si  in  servitutem  pupillus  redi- 

fatur  ut  ingratus  a  patrono,  vel  ab 
ostibus  f uerit  captus. 


1.  Tutelage  is  also  determined,  if 
the  pupil,  before  attaining  the  age  of 
puberty,  is  either  arrogated,  or  suffers 
deportation,  or  is  reduced  to  slavery, 
or  oecomes  a  captive. 


D.  xxvi.  i  14. 


The  puheiixUi  proximvs  was  considered  liable  to  criminal 
punishment  (C.  iz.  47.  7),  and  be  might  be  made  a  slave  for 
ingratitude  towards  his  patron.  (Theoph.  Paraph,)  If  he 
returned  from  captivity  the  tutelage  would  recommence.  (See 
Tit.  20.  2.) 

2.  Sed  et  si  us^ue  ad  certam  con-  2.  Again,  if  a  person  is  appointed 
ditionem  datus  sit  testamento,  asque  by  testament  to  be  tutor  until  a  con  - 
evenit  ut  desinat  esse  tutor  exi»-  dition  is  accomplished,  he  ceases  to 
tente  conditione.  be  tutor  on  the  accomplishment  of 

the  condition. 

D.  xxvL  1. 14.  6. 

8.  Simili  modo  finitur  tutela       3.  Tutelage  ends  also  by  the  death 
morte  vel  papUlorttm  vel  tutorom.    of  the  tutor,  or  of  the  pupiL 
D.  xxviL  8.  4. 
L  S 
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4.  Sed  et  capitis  deminutione  tn-  4.  When  atutor,  by  a  capUis  detni' 
toris,  per  <]^uam  libertas  vel  civitaa  nutio,  loses  his  liberty  or  his  citizen- 
ejus  amittitur,  omnb  tutela  pent  ship,  his  tutelage  is  in  every  case  at 
Minima  autem  capitis  deminutione  an  end*  But,  if  he  undergo  only  the 
tutoris,  veluti  si  se  in  adoptionem  least  capitis  demimUio,  as  when  a 
dederit,  legitima  tantum  tutela  tutor  gives  himself  in  adoption,  then 
perit ;  oeter»  non  pereunt  Sed  only  legal  tutelage  is  ended,  and  not 
pupilli  et  pupillsB  capitis  deminutioy  the  other  kinds ;  but  any  capitis  de- 
licet  mimma  sit,  omnes  tutelas  nUiudio  of  the  pupils,  even  the  least, 
tollit  always  puts  an  end  to  the  tutelage. 

D.  iv.  6.  7 ;  D.  xxvi.  4.  2. 

The  tutela  legitima  belonged  to  the  nearest  of  the  agnati 
in  right  of  his  position  in  the  family ;  but  a  tutor  appointed  by 
testament  or  by  any  special  means  had  a  charge  committed  to 
bim  personally,  and  his  change  of  family  could  not  alter  this. 

The  minima  deminutio  capitis  suflFered  by  the  pupil 
would  make  him  under  the  power  of  the  arrogator ;  and  as 
he  would  be  no  longer  auijurisj  lie  could  no  longer  have  a 
tutor. 

5.  Prseterea,  qui  ad  certum  tern-  6.  A  tutor,  again,  who  is  appointed 
pus  testamento  dantur  tutores,  by  testament  to  hold  office  during  a 
nnito  eo  deponunt  tutelam.  certain  time,  lays  down  his  office 

when  the  time  is  expired. 
D.  xxvi.  1.  14  8. 

6.  Desinunt  autem  tutores  esse,  6.  They  also  cease  to  be  tutors 
qui  vel  removentur  a  tutela  ob  id  who  are  removed  from  their  office  on 
quod  suspecti  visi  sunt,  vel  ex  justa  suspicion,  or  who  excuse  themselves 
cauea  sese  excusant  et  onus  admi-  on  good  grounds  from  the  burden  of 
nistrandss  tutelffi  deponunt,  secun-  the  tutelage,  and  rid  themselves  of 
dum  ea  qun  inferius  proponemus.  it  according  to  the  rules  we  will 

give  hereafter. 
D.  xxvi.  I.  14.  4. 

At  the  end  of  the  tutelage  the  pupil  could  bring  an  action 
to  make  the  tutor  account  (a/jtio  tuteloe  directa) ;  the  tutor 
could  bring  one  to  prociure  indemnification  for  aJl  losses  he 
had  sustained  {actio  tutelce  contraria).  In  the  same  way 
there  was  an  action  against  and  in  behalf  of  a  curator  for 
similar  purposes  {actio  negotiorum  gestorum  directa  vel 
contraria). 

Tit.  XXIII.    DE  CURATIONIBUS. 

Masculi  puberes  et  feminie  viri-  Males  arrived  at  the  age  of  puberty 

potentes  usque  ad  vicesimum  quin-  and  females  of  a  marriageable  age, 

tum  annum  completum  curatores  receivecurators,  until  they  have  com- 

acdpiunt ;  quia  beet  puberes  sint,  pleted  their  twenty-fifth  year ;  for, 

adhuc  tamenejus  letatis  sunt  ut  sua  although  they  have  attained  the  age 

negotia  tueri  non  possint  of  puberty,  they  are  still  of  an  age 


LIB.  I.      TIT.  XXIII.  149 

which  makes  them  mifit  to  protect 
their  own  interests. 
Gai.  I  197. 

The  law  of  the  Twelve  Tables  provided  for  the  appoint- 
ment of  curators  in  the  case  of  madmen  and  prodigals,  but 
did  not  make  any  provision  for  the  protection  of  young  per- 
sons who  had  attained  the  age  of  puberty.  The  first  enact- 
ment on  the  subject,  of  which  we  have  any  knowledge,  is  the 
lex  Plcetoria^  or,  as  it  was  often  written,  Lcetoria,  passed  before 
the  time  of  Plautus  {Peeud.  act  1.  sc.  3),  which,  fixing  the 
age  of  the  perfecta  cdaa  at  twenty-five  years,  provided  that 
any  one  defrauding  a  person  under  that  age  should  be  liable 
to  a  criminal  prosecution  and  to  infamy  (Cic.  de  Nat.  D€07\ 
3.  30;  de  Off.  3.  15);  and  probably  permitted  the  appoint- 
ment of  curators  in  cases  where  a  good  reason  for  the  ap- 
pointment was  given.  The  praetor  subsequently  provided  a 
remedy,  which  was  a  great  protection  to  persons  under  twenty- 
five  years  who  came  before  him,  by  directing,  in  all  cases  of 
fraud,  a  restitutio  in  integrum ;  that  is,  that  the  applicant 
should  be  placed  exactly  in  the  position  in  which  he  would 
have  been  had  not  the  fraud  been  practised  against  him. 
Finally,  Marcus  Antoninus  ordered  that  curators  should  be 
given  in  all  cases,  without  inquiry,  on  the  application  of  the 
pubea.  This  seems  the  most  probable  and  consistent  account 
of  the  matter,  which  has  been  the  subject  of  much  dispute 
among  commentators.  The  chief  authority  is  Julius  Capito- 
linus,  in  Vita  M.  Aurel,  Anton,  cap.  10,  who  says, — *  De 
curatoribus  verOy  quum  ante  non  nisi  ex  lege  Lcetoriay  vel 
propter  lasdviam  vel  propter  dementiam  darentur^  ita  sta- 
tuit  \M.  Antoninus\  ut  omnes  adulti  curatorem  acciperent 
71071  redditis  causis. 

I.  Dantur  autem  coratores  ab  1.  Curators  are  appointed  by  the 
iiadem  magistratibus,  a  quibus  et  same  magistrates  who  appoint  tutors, 
tutores.  oed  curator  testamento  A  curator  cannot  be  so  appointed  by 
non  datur,  sed  datus  confirmatur  testament,  but  if  appointed,  he  may 
decreto  pnetoris  yel  prsesidis.  be  confirmed  in  his  office  by  a  decree 

of  the  pr»tor  ot  prases, 
Gai.  i.  1. 108;  D.  xxtL  3.  1.  8. 

The  magistrates  who  appointed  the  curators  were,  there- 
fore, at  Some,  the  prcefectus  urbi  or  the  pra:tor ;  in  the  pro- 
vinces, the  prceses,  or  nmnicipal  magistrate.  (See  Tit.  20. 
4.)  A  curator  could  not  be  appointed  by  testament,  because 
it  was  not  certain  that  the  adolescens  would  require  one.  If 
be  did  require  one,  it  was  natural  that  the  person  named  in 
the  testament  of  the  father  shbuld  be  selected  by  the  magis- 
trate as  the  most  proper  person. 
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2.  Item  inTiti  adolescentes  curft-  2.  No  adolescent  is  obliged  to  re- 
tores  Don  accipiunt,  prsBterquam  ceive  a  curator  against  his  will,  an- 
in  litem ;  curator  enim  et  ad  certam  less  in  case  of  a  law-suit,  for  a  curator 
causam  dari  potest  may  be  appointed  for  a  particular 

special  purpose. 
D.  xxvL  6.  2.  5. 

A  person  who  had  attained  the  age  of  puberty  was  not 
obliged  to  have  a  curator ;  but,  practically,  he  was  almost 
sure  to  apply  for  one,  as  it  was  part  of  his  tutor's  duty  to 
urge  him  to  do  so  (D.  xxvi.  7.  5.  5),  and  he  could  not,  at  the 
age  of  fourteen,  be  fit  to  manage  his  own  affairs.  There 
were  two  other  cases,  besides  that  mentioned  in  the  text,  in 
which  a  curator  was  given  against  the  will  of  the  adolescent 
for  whom  he  was  appointed.  When  a  debtor  wished  to  pay  a 
debt  owed  to  the  adolescent  (D,  iv.  4.  72),  or  the  tutor  to 
settle  his  accounts  with  him  (C.  v.  31.  7),  a  curator  was  ap- 
pointed to  watch  the  interests  of  the  adolescent,  and  thus  to 
make  the  payment  and  settlement  indisputably  valid ;  for  if 
the  adolescent  were  left  to  himself,  the  praetor  might,  on  sus- 
picion of  fraud,  order  a  restitutio  in  integrum.  The  curator, 
once  appointed,  held  his  oiSice  until  the  adolescent  attained 
the  age  of  twenty-five ;  but  if  an  adolescent  who  had  a  cura- 
tor was  thought  capable  of  managing  his  affairs,  he  might, 
by  the  special  grant  of  the  emperor,  have  a  dispensation 
{venia  CBtaiia)  from  waiting  for  the  full  age ;  but  it  was  re- 
quisite, to  obtain  this,  that  a  man  should  be  twenty,  and  a 
woman  eighteen  years  of  aga     (D.  iv.  4.  3;  C.  ii.  45.) 

8.  Furiosi  ^uoque  et  prodigi,  3.  Madmen  and  prodigals,  al- 
licet  majores  viginti  quinque  annis  though  past  the  age  of  twenty-five, 
Bint,  tamen  in  curatione  sunt  are  yet  placed  under  the  curatorsbip 
adgnatorum  ex  lege  duodecim  ta-  of  their  agnati  by  the  law  of  the 
bularum;  sed  solent  RomsB  prsB-  Twelve  Tables.  But  ordinarily,  after 
fectus  urbi  vel  prsBtor,  et  in  pro-  inquiry  has  been  made  into  tne  cir- 
vinciis  presides  ex  inquisitione  eis  curostances,  curators  are  appointed 
curatores  dare.  for  them,  at  Rome,  by  the  pmfect 

of  the  city  or  the  pnetor ;  in  the 
provinces,  by  the  prtesea, 
D.  xxvii.  10.  1. 

If  the  father  of  the  person  requiring  a  curator  had  died 
intestate,  the  nearest  agruitus  was  the  curator  by  the  law  of 
the  Twelve  Tables ;  but  if  there  was  no  agnatus^  or  only  some 
one  unfit  for  the  office,  the  magistrate  appointed  a  curator. 
(Thboph.  Paraph,)  If  the  person  who  required  the  curator 
was  heir  under  his  father's  testament,  the  agnati  were  ex- 
cluded from  their  right  of  curatorship  ex  lege^  and  the  magis- 
trate appointed.  (Ulp.  Reg.  l2.  3.)  The  passage  in  Ulpian 
is  too  clear  to  admit  a  doubt  that  this  was  the  law  in  his 
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time,  but  it  is  not  easy  to  see  how  the  agnati  were  interested 
in  the  one  case  less  than  in  the  other,  unless  we  are  to  sup- 
pose that  the  paterfamiliaa  making  a  testament  in  favour  of 
the  person  requiring  a  curator  was  considered  as  an  expression 
of  his  wish  to  exclude  the  agncUi  from  any  concern  with  the 
inheritance.  Probably,  except  in  the  case  of  a  testament 
made  by  an  ascendant,  the  distinction  did  not  apply,  and  an 
ogTicUua  would  be  the  legal  curator  of  a  person  who  had  in- 
herited under  the  testament  of  a  stranger. 

4.  Sed  et  mente  captis,  et  sur-  4.  Persons  who  are  of  unsound 

dis,   et  mutis,   et   qui   nerpetuo  mind,  or  who  are  deaf,  mute,  or  sub- 

morbo  laborant,  quia  nous  suis  ject  to  any  perpetual  malady,  since 

snperease  non  poasunt,  curatorea  they  are  unable  to  manage  their  own 

dandi  sunt.  affairs,  must  be  placed  under  curators. 

D.  xxvii.  10.  2. 

The  word  fwriosi^  that  is,  the  mad  as  opposed  to  the  im- 
b^ile,  in  the  law  of  the  Twelve  Tables  was  taken  strictly, 
and  there  was  no  legal  curator  for  any  one  suffering  under 
any  other  form  of  mental  malady. 

6.  Interdum  autem  et   pupilli  5.  Sometimes  even  pupils  receive 

curatores  accipiunt :  ut  puta  si  le-  curators ;  as,  for  instance,  when  the 

gitimus   tutor  non   sit  idoneus ;  legal  tutor  is  unfit  for  the  office ;  for 

quoniam  babenti   tutorem   tutor  a  person  who  already  has  a  tutor 

dan  non  potest    Item  si  testa-  cannot  have   another   ^ven   him; 

mento  datus  tutor,  vel  a  pnetore  again,  if  a  tutor  appointed  by  testa- 

vel  praeside,  idoneus  non  sit  ad  ment,  or  by  tbe  praetor  or  prases,  \h 

administrationem,  nee  tamen  frau-  unfit  to  administer  the  affairs  of  his 

dulenter  negotia  administret,  solet  pupil,  although  there  is  nothing  frau- 

ei  curator  adiungi.  Item  in  locum  aulent  in  the  way  he  administers 

tutorum   qui  non  in  perpetuum,  them,  it  is  usual  to  appoint  a  curator 

sed  ad  tempus  a  tutela  ezcusantur,  to  act  conjointly  with  nim.  It  is  also 

Solent  curatores  dari.  usual  to  assign  curators  in  the  place 

of  tutors  excused  for  a  time  only. 
D.  xxvi.  1. 13  J  D.  xxvl  2.  27 ;  D.  xxvi.  5.  15  and  16. 

6.  Quod  si  tutor  adversa  vale-        6.  If  a  tutor  is  preyented  by  ill- 

tudine  vel  alia  necessitate  impe-  ness  or  otherwise  from  administering 

ditur    quominus    negotia   pupilli  the  affairs  of  hb  pupil,  and  his  pupU 

administrare    possit,   et   pupillus  is  absent,  or  an  mfant,  then  tne 

vel  absit  vel  infans  sit,  quem  velit  pnetor  or  prteses  of  the  province  will, 

actorem,   periculo   ipsius    tutoris,  at  the  tutor*8  risk,  appoint  by  decree 

Sreetor  vel  qui  provmciffi  prseerit,  any  one  whom  the  tutor  selects  to  be 

ecreto  constituet  the  agent  of  the  pupiL 
D.  xxvi.  7.  24. 

This  agent  is  to  be  distinguished  from  a  curator.  He  is 
merely  a  person  who  acts  under  the  tutor,  and  for  whom  the 
tutor  is  responsible.  If  the  pupil  were  present,  and  past  the 
age  of  infancy,  he,  with  the  authorization  of  the  tutor,  could 
appoint  the  agent,  and  there  would  be  no  necessity  for  the 
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confirmation  of  a  magistrate ;  hence  the  words  et  pupillue  vel 
absit  vel  infans  ait. 

The  uncertain  duration  of  mental  incapacity  made  the  per- 
son entrusted  with  the  case  of  one  suffering  under  it  be  termed 
a  curator,  not  a  tutor ;  otherwise  the  sufferer  might  be  as  inca- 
pable of  going  through  legal  forms  as  an  infant.  An  adoles- 
cent and  a  prodigue  could  go  through  all  the  forms  of  law, 
and  therefore  there  was  no  necessity,  in  their  case,  for  the 
curator  having  an  audmntaa.  If  they  went  through  the  pre- 
scribed forms^  they  were  legally  bound,  whether  the  curator 
consented  or  not ;  but  unless  the  curator  consented,  the  praetor 
would  always  interpose  and  relieve  them  from  any  conse- 
quences that  might  be  prejudicial ;  and  so  they  were  not  really 
bound,  unless  with  the  curator's  consent. 


Tit.  XXIV.    DE  SATISDATIONE  TUTORUM  VEL 
CUEATORUM. 

Ne  tamen  pupillorum  pupilla-  To  prevent  the  property  of  pupils 
rumve,  et  eorum  qui  quseve  in  and  piersons  placed  under  curators 
curatione  sunt,  negotia  a  curate-  being  wasted  or  destroyed  by  tutors 
ribus  tutoribusve  consumantur  vel  or  curators,  the  praetor  sees  that  tu- 
deminuantur,  curat  pr»tor  ut  et  tors  and  curators  give  security  against 
tutores  et  curatores  eo  nomine  such  conduct.  But  this  is  not  always 
satisdent  Sed  hoc  non  est  per-  necessary;  a  testamentary  tutor  is  not 
petuum;  nam  tutores  te^tamento  compelled  to  ^ve  security,  as  his 
dati  satisdare  non  coguntur,  (j^uia  fidelity  and  dihgence  have  been  re- 
fides  eorum  et  diligentia  ab  ipo  co^zed  by  the  testator.  And  tutors 
testatore  probata  est.  Item  ex  m-  and  curators  appointed  upon  inquiry, 
quisitione  tutores  vel  curatores  dati  are  not  obliged  to  give  security,  be- 
satisdatione  non  onerantur,  quia  cause  they  have  been  chosen  as  being 
idonei  electi  simt.  proper  persons. 

Gai.  i.  199,  200. 

A  patron  and  a  father,  when  tutors,  were  ordinarily,  though 
not  as  a  matter  of  right,  exempt  from  the  necessity  of  giving 
caution.  (D.  xxvi.  4.  5.  1.)  This  necessity,  therefore,  only 
fell  on  tutores  or  curatores  legitimi,  and  those  appointed  by 
inferior  magistrates ;  those  appointed  by  higher  magistrates 
being  only  appointed  after  inquiry,  which  rendered  the  giving 
of  security  needless.  (See  Tit^  20.  4.)  The  persons  who  be- 
came sureties  (for  the  security  demanded  was  always  that  of 
the  guarantee  of  third  persons)  went  through  the  form  otfide- 
jussio.  The  pupil  or  the  person  requiring  a  curator  asked  the 
surety  whether  he  guaranteed  the  safety  of  the  property.  Fide 
jubisne  rem  salvaTa  fore.  And  he  answered,  Fidejubeo.  If 
the  pupil  or  adult  could  not  go  through  the  ceremony,  his 
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slave,  or,  if  he  had  no  slave,  a  person  appointed  by  the  magis- 
trate, went  through  the  form  for  him.  (See  Bk.  iii.  Tit.  20.) 
Besides  the  guarantee  taken  for  the  fidelity  of  the  tutor  and 
curator,  and  the  general  liability  of  the  whole  of  the  tutor's  or 
curator's  property  to  make  good  any  losses  incurred  through 
their  neglect,  those  entrusted  to  their  care  had  a  further  pro- 
tection in  the  necessity  imder  which  the  tutor  and  curator  were 
to  make  an  inventory  of  all  the  property  of  the  pupil  or  person 
requiring  a  curator  (C.  v.  51.  13) ;  and,  after  the  publication 
of  the  78th  Novel,  by  the  tutor  or  curator  being  obliged  to 
pledge  himself  by  oath  that  he  would  act  as  a  '  bonus  pater^ 
familiaa '  would  act.     (Nov.  78,  cap.  7.) 


1.  If  two  or  more  are  appointed  by 
testament,  or  by  a  magistrate,  after 
inquiry,  as  tutors  or  curators,  any  of 
them,  oy  offerine  security  for  the  in- 
demnification  ofthe  pupil  or  adoles- 
cent, may  be  preferred  to  his  co-tutor 
or  co-curator,  so  that  he  may  either 
alone  administer  the  property,  or 
may  oblige  his  co-tutor  or  co-curator 
to  give  security,  if  he  wishes  to  ob- 
tain the  preference  and  become  the 
sole  administrator.  He  cannot  di- 
rectly demand  security  from  his  co- 
tntoT  or  co-curator;  he  must  offer  it 
himself,  and  so  ffive  his  co-tutor  or 
CO- curator  the  choice  to  receive  or  to 
give  security.  If  no  tutor  or  curator 
offers  security,  the  person  appointed 
by  the  testator  to  manage  tne  pro- 
perty shall  manage  it ;  but  if  no  such 
person  be  appointed,  then  the  admi- 
nistration will  fall  to  the  person  whom 
a  majority  of  the  tutors  shall  choose, 
as  is  provided  by  the  praetorian  edict. 
If  the  tutors  disagree  in  their  choice, 
the  pTffitor  must  interpose.  And  in 
the  same  way,  when  several  are  ap- 
pointed after  inquiry  by  a  magistrate, 
a  majority  is  to  determine  who  shall 
administer. 

D.  xxvi.  2. 17. 19. 1 5  D.  xxvi.  7.  8. 1.  7,  8,  9. 

As  it  was  generally  most  convenient  that  one  tutor  alone 
should  act,  although  all  continued  responsible  (D.  xxvi.  7.  3. 
2.  6),  it  was  necessary  that  the  tutor  who  did  act,  tutor  one^ 
rariua  (opposed  to  tutorea  honorarii,  those  who  did  not  act), 
should  give  security  to  the  co-tutors.  If  he  did  not,  he  could 
be  compelled  by  the  means  described  in  the  text,  either  to  do 


1.  Sed  si  ex  testamento  vel  in- 
quisitione  duo  pliiresve  dati  fuerint, 
potest  unus  offerre  satis  de  indem- 
nitate  pupilli  vel  adolescentis,  et 
contutori  vel  concuratori  prteferri 
ut  soluR  administretyvel  ut  contutor 
satis  offerens  pneponatur  ei,  et  ipse 
solus  administret.  Itaque  per  se 
non  potest  petere  satis  a  contutore 
Tel  concuratore  suo;  sed  offerre 
debet,  ut  electionem  det  contutori 
vel  concuratori  suo,  utrum  velit 
satis  accipere  an  satisdare.  Quod 
si  nemo  eorum  satis  offerat,  si  qui- 
dem  adscriptum  fuerit  a  testatore 
quis  gerat,  ille  gerere  debet ;  quod 
Bi  non  fuerit  adscriptum,  quem 
major  pars  elegerit,  ipse  gerere 
debet,  ut  edicto  pnetons  cavetur. 
Sin  antem  ipsi  tutores  dissenserint 
circa  eligendum  eum  vel  eos  qui 
{^rere  debent,  pnetor  partes  suas 
mterponere  debet  Idem  et  in 
plurious  ex  inquisitione  datis  pro- 
iMmdum  est,  id  est,  ut  major  pars 
eligere  possit,  per  quem  adminis- 
tratio  fieret. 
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SO  or  to  allow  some  other  co-tutor  to  take  his  place.  Some- 
times the  tutelage  was  apportioned  by  the  magistrate  among 
the  different  tutors,  and  each  had  a  separate  duty  to  perform, 
for  which  he  alone  was  responsible.     (D.  xxvi.  7.  3.  9.) 

2.  Sciendum  autem  est  non  so-  2.  It  should  be  observed  that  it  is 

lum  tutores  vel  curatores  pupillis  not  only  tutors  and  curators  who  are 

yel  adultis  ceterisque  personis  ex  responsible  for  their  administration 

administratione  rerum  teneri ;  sed  to  pupils,  minors,  and  the  other  per- 

etiam  in  eos  (jui  satisdationem  acci-  sons  we  have  mentioned,  but,  as  a  last 

piunt,  Bubsidiariam  actionem  esse,  safeguard,  a  subsidiary  action  may  be 

quse  ultimum  eis  priesidium  possit  brought  against  the  magistrate  who 

adferre.    Subsidiaria  autem  actio  in  has  accepted  the  security  as  sufficient, 

eos  datur,  qui  aut  omnino  a  tutori-  The  subsidiary  action  may  be  brought 

bus  vel  curatoribus  satisdari  non  against  a  mafi^trate  who  has  wholly 

curaverunt,  aut  non  idonee  passi  omitted  to  ta^e  security,  or  has  taken 

sunt  caveri.    Quaa  ^uidem,  tarn  ex  insufficient  security;  and  the  liability 

prudentium  responsis  quam  ex  con-  to  this  action,  according  to  the  re- 

stitutionibus  imperialibus,  etiam  in  spouses  of  the  jurisprudents,  as  well 

heredes  eorum  extenditur.  as  the  imperial  constitution,  extends 

also  to  the  heirs  of  the  magistrate. 

D.  xxvii.  8.  1.  11, 12.  4.  6. 

The  heirs  of  the  magistrate  were  only  liable  where  the  n^- 
ligence  of  the  magistrate  had  been  very  great.  (D.  xxvii.  8.  6.) 

8.  Quibus  constitutionibus  et  8.  The  same  constitutions  also  ex- 
illud  exprimitur,  ut  nisi  caveant  pressly  enact,  that  tutors  and  cura- 
tutores  vel  curatores,  pignoribus  tors  who  do  not  give  security,  may  be 
captis  coerceantur.  compelled  to  do  so  by  seizure  of  their 

gooQs  as  pledges. 

0.  y.  85.  2. 

The  magistrate  would  order  a  portion  of  their  property 
to  be  seized,  and  retained  until  they  gave  security.  (Thkophil. 
Paraphr.) 

4.  Neque  autem  prsBfectus  urbi,  4.  Neither  the  prsefect  of  thedty, 
neque  prietor,  neque  prseses  pro-  nor  the  prsetor,  nor  the  prceaes  of  a 
yiuciae,  neque  quis  alius  cui  tutores  province,  nor  an^  other  magistrate  to 
dandi  jus  est,  hac  actione  tenebi-  whom  the  appomtment  of  tutors  be- 
tur ;  sed  hi  tantummodo  qui  satis-  longs,  shall  be  liable  to  this  action, 
dationem  exigere  solent.  but  only  those  magistrates  whose  or- 

dinary duty  it  is  to  exact  the  security. 
D.  xxvii.  8.  1. 1. 

The  words  of  the  text,  which  are  borrowed  from  Ulpian,  are 
not  strictly  correct  when  applied  to  the  title  of  Justinian ;  as 
under  his  system  the  municipal  magistrates,  whose  business 
it  was  to  take  security,  could  in  some  cases  appoint  tutors. 
(Tit.  20.  5.) 
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Tit.  XXV.    DE  EXCUSATIONIBUS  TUTOBUM  VEL 
CURATORUM. 


ExcusBDtur  antein  tutores  Tel 
coratores  TariiB  ex  cauoB,  plerum- 
que  autem  propter  liberos,  sive  in 
potestate  Bint,  sive  emancipati.  Si 
enim  tres  liberos  superstltes  Rom® 
quia  babeat,  vel  in  Italia  quatuor, 
▼el  in  provinciis  quinque,  a  tutela 
Tel  cura  potest  excuaari,  exemplo 
ceterorum  munemm ;  nam  et  tute- 
1am  Tel  curam  placuit  publicum 
munuB  esse.  Sed  adoptiTi  liberi 
non  profiunt,  in  adoptionem  autem 
dati  naturali  patri  prosunt  Item 
nepotes  ex  filio  prosunt^ut  in  locum 
patris  sucoedant ;  ex  filia  non  pro- 
sunt  Filii  autem  superstltes  tan- 
tum  ad  tutelse  Tel  cures  muneris 
excusationem  prosunt ;  defuncti 
non  prosunt.  Sed  si  in  bello  amissi 
sunt  qusesitum  est  an  prosint  P  Et 
constat  eos  solos  proaesse,  qui  in 
ade  amittuntur;  ni  enim  qui  pro 
republica  ceciderunt,  in  perpetuum 
per  gloriam  TiTere  intelliguntur. 


D.  xxrii.  1.  2.  2, 


Tutors  and  curators  are  excused 
on  different  g^unds;  mostfrequentlr 
on  account  of  tbe  number  of  tbeir 
children,  whether  in  their  power  or 
emanciuated.  For  anr  one  who  at 
Rome  nas  three  children  liTing,  in 
Italy  four,  or  in  the  proTinces  fiTe, 
may  be  excused  from  oelng  tutor  or 
curator  aa  from  other  offices,  for  the 
office  of  both  a  tutor  and  a  curator  ia 
coneidered  a  public  one.  Adopted 
children  will  not  aTail  the  adopter, 
but  though  fliTen  in  adoption  are 
reckoned  in  laTOur  of  their  natural 
father.  Grandchildren  by  a  son, 
when  they  succeed  to  the  position  of 
their  father,  may  be  reckoned  in  the 
number,  but  not  grandchildren  by  a 
daughter.  It  is  only  those  children 
who  are  living  that  can  be  reckoned 
to  excuse  any  one  from  being  tutor 
or  curator,  and  not  those  who  are 
dead.  It  has  been  questioned,  how- 
cTer,  whether  those  who  haTe  pe- 
rished in  war  may  not  be  reckoned; 
and  it  has  been  decided,  that  those 
who  die  in  battle  may,  but  they  only, 
for  glory  renders  those  immortal 
who  naTe  fallen  for  their  countiy. 
&c. ;  D.  xxTii.  1. 18. 


It  was  considered  a  matter  of  public  policy  that  tutors  or 
curators  should  act  when  their  assistance  was  necessary,  and, 
therefore,  those  who  were  appointed  were  obliged  to  accept 
the  office,  unless  they  could  establish  any  valid  reason  for  being 
excused.  This  Title  gives  a  number  of  grounds  on  which  a 
person  appointed  tutor  or  curator  was  excused  from  holding  the 
office.  These  grounds  of  excuse  may  be  classed  with  tolerable 
accuracy  under  three  heads — 1.  The  discharge  of  some  public 
duty  (pr.  and  paragraphs,  1,  2,  3.  14, 15) ;  2.  Being  in  a  posi- 
tion adverse  to  the  pupil  or  adult  (paragraphs,  4.  9.  11,  12. 
19) ;  3.  Being  incompetent  to  sustain  the  burden  of  the  office 
(paragraphs  5,  6,  7,  8.  13). 

It  was  the  l^c  Papia  Poppcea  that  first  introduced  ex- 
emption on  the  ground  of  the  number  of  the  children. 

Grandchildren  by  the  daughter  were  not  reckoned,  as,  other- 
wise, they  would  have  been  reckoned  by  two  different  persons, 
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their  maternal  grandfather  and  their  paternal  father  or  grand- 
father. 


1.  Item  divus  Marcus  in  seme- 
stribus  rescripsit,  eum  qui  res  fisci 
administrat,  atutelavelcura^quam- 
diu  administrate  excusari  posse. 


1.  The  Emperor  Marcus  declared 
by  rescript  in  bis  Seniestria,  that  a 
person  engaged  in  administering  tbe 
property  of  the  fiscal  department  is 
excused  from  being  tutor  or  curator 
while  his  administration  lasts. 
D.  xxvii.  1.  41. 

Augustus  and  Tiberius  held  a  council  of  senators  every  six 
months  for  the  discussion  of  affairs  (Suet.  Aug,  35) ;  and  we 
gather  from  the  text  that  the  practice  was  also  adopted  by 
Marcus  Aurelius,  who  published  the  records  of  the  councils 
under  the  name  of  semestria. 


2.  Item  qui  reipublicn  causa  ab- 
sunt,  a  tutela  Tel  cura  excusantur. 
Sed  et  si  fuerint  tutores  vel  cura- 
tores,  deinde  reipublicte  causa 
abesse  coeperint,  a  tutela  vel  cura 
excusantur,  quatenus  reipublicss 
causa  absunt,etinterea  curator  loco 
eorum  datur.  Qui  si  reversi  fuerint, 
recipiunt  onus  tutelsB :  nam  nee 
anni  habent  Tacationem,  ut  Papi- 
nianus  hbro  quinto  responsorum 
rescripit ;  nam  hoc  spatium  habent 
ad  novas  tutelas  Tocati. 


2.  Persons  absent  on  the  service 
of  the  state  are  excused  from  being 
tutors  or  curators ;  and  if  those  who 
have  already  been  appointed  either 
as  tutors  or  curators,  should  after- 
wards be  absent  on  the  public  ser- 
vice, they  are  excused  during  their 
absence,  and  meanwhile  curators  are 
appointed  in  their  place.  On  their 
return,  they  must  again  take  upon 
them  the  burden  of  tutelage ;  and, 
according  to  Papinian's  opinion,  ex- 
pressed m  the  fifth  book  of  his 
answers,  are  not  entitled  to  the  pri- 
vilege of  a  year's  vacation,  whicn  is 
only  allowed  them  when  they  are 
called  to  a  new  tutelage. 
D.  xxvii.  1. 10.  pr.  and  2. 

The  meaning  of  the  text  is  that^  if  they  had  commenced 
holding  the  office  of  tutor  before  their  absence,  they  were 
obliged  to  resume  it  immediately  on  their  return.  If,  when 
they  returned,  a  new  tutelage  was  imposed  on  them,  they 
might  delay  for  a  year  to  enter  on  its  duties. 


3.  Et  qui  potestatem  habent  ali- 
quam,  se  excusare  possunt,  ut  divus 
Marcus  rescripsit ;  sed  coeptam  tu- 
telam  deserere  uon  possunt 


8.  By  a  rescript  of  the  Emperor 
Marcus,  all  persons  invested  with 
magisterial  power  may  excuse  them- 
selves; but  they  cannot  abandon  the 
office  of  tutor,  which  they  have 
already  undertaken. 


D.  xxvii.  1.  17.  5. 

Qui  potestatem  aliquam  habent :  i.e.  all  magistrates,  in- 
cluding local  magistrates. 
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4.  Item  propter  litem  qitam  cum 
pupillo  Tel  adulto  tutor  vel  curator 
nabet,  excusare  nemo  se  potest,  nisi 
forte  de  omnibus  bonis  yel  heredi- 
tate  controTersia  sit 


4.  No  tutor  or  curator  can  excuse 
bimself  by  alleging  a  law-suit  with 
tbe  pupil  or  adult ;  unless  the  suit 
embraces  the  whole  of  the  goods,  or 
the  property,  or  is  for  an  inheritance. 
xxyii.  1.  21. 


Justinian  afterwards,  in  the  72nd  Novel  (c  1),  decided 
that  no  creditor  or  debtor  of  the  pupil  or  adult  should  be 
allowed  to  become  tutor  or  curator. 


5.  Item  tria  onera  tuteln  non 
adfectatsB  yel  cursa  prsestant  vaca- 
tionem,  quamdiu  administrantur : 
ut  tamen  pluri  um  pupiUorum  tutela, 
velcura  eorumdem  TOnorum,  yeluti 
fratrum,  pro  una  computetur. 


5.  Three  tutelages  or  curatorships, 
if  imsolicited,  serve  as  an  excuse 
from  filling  any  other  such  office, 
while  the  holder  continues  to  dis- 
charge the  duties.  But  the  tutela^ 
of  several  pupils,  or  the  curatorship 
of  an  undivided  property,  as  where 
the  pupils  or  adults  are  orothers,  is 
reckoned  as  one  only. 


D.  xxviL  1.  3. 16. 16. 


6.  Sed  et  propter  paupertatemex- 
cusationem  trioui  tam  divi  fratres 
quam  per  se  divus  Marcus  rescripsit, 
si  quis  imparem  se  oneri  injuncto 
posait  docere. 


6.  Povertr  also  is  a  sufficient  ex- 
cuse, when  it  can  be  proved  such  as 
to  render  a  man  incapable  of  the 
burden  imposed  upon  him,  according 
to  the  rescripts  given  both  by  the 
imperial  brothers  together,  and  by 
the  Emperor  Marcus  singly. 

D.  xxvii.  1.  7. 

Marcus  Aurelius  Antoninus  and  Lucius  Verus  were  the 
dlvi  fratrea. 


7.  Item  propter  adversam  vale- 
tudinem,  propter  quam  nee  suis 
quidem  negotiis  interesse  potest, 
excusatio  locum  habet. 

8.  Similiter  eum  qui  litems  ne- 
sdret,  excusandum  esse  divus  Pius 
rescripeit ;  quamvis  et  imperiti  li- 
terarum  possunt  ad  administra- 
tionem  negotiorum  sufiicere. 


7.  Illness  also,  if  it  prevent  a  man 
from  superintending  his  own  affairs, 
affords  a  ground  of  excuse. 


8.  So,  too,  a  person  who  cannot 
read  must  be  excused,  according  to 
the  rescript  of  the  Emperor  An- 
toninus Rus ;  but  persons  who  can- 
not read  are  sometimes  considered 
capable  of  administering. 

D.  xxviL  1.  6. 19. 

The  magistrate  would  have  to  decide  whether  the  property 
was  so  small,  and  the  position  of  the  pupil  or  adult  so  hum- 
ble, that  this  ignorance  would  be  no  bar. 


0.  Item  si  propter  inimicitias  ali- 
auem  testamento  tutorem  pater  de- 
derit,  hoc  ipsum  prsestat  ei  excusa- 
tionem :  sicut  per  contrarium  non 


9.  If  it  is  through  enmity  that  the 
father  appoints  by  testament  any  one 
as  tutor,  this  circumstance  itself  will 
afford  a  sufficient  excuse;  just  as  on 
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excusantuTyquise  tutelam  adminis-  the  other  hand,  thej  who  have  pro- 
traturos  patn  pupillorum  promise-  mised  the  father  of  the  pupils  to  fill 
runt  the  office  of  tutor,  cannot  be  excused. 

D.  xxvii.  1.  6.  17. 


10.  Non  esse  admittendam  excu- 
sationem  ejus  qui  hoc  solo  utitur, 
auod  ignotus  patri  pupillorum  sit, 
oivi  fratres  reacripeerunt. 


10.  That  the  tutor  was  unknown 
to  the  fiither  of  a  pupil  is  not  of  it- 
self to  be  admittcKi  as  a  sufficient 
excuse,  as  is  decided  by  a  rescript  of 
the  imperial  brothers. 
xxviL  1. 15.  14. 


11.  Inimicitiss  quas  quia  cum 
patre  pupillorum  vel  aiiultorum 
exercui^  si  capitales  fuerunL  nee 
recondliatiointervenity  a  tutela  vel 
cura  Solent  excusare. 


11.  Enmity  agunst  the  father  of 
the  pupil  or  adult,  if  of  a  deadly 
character,  and  no  recondliation  has 
taken  place,  is  usually  considered  as 
an  excuse  from  being  tutor  or  cura- 
tor. 


D.  xxvii  1. 6. 17. 

12.  Item  qui  status  controversiam  12.  So,  too,  he  whose  datua  has 
a  pupillorum  patre  passus  est,  ex-  been  called  in  question  by  the  &ther 
cusatur  a  tutela.  of  the  pupil,  is  excused  from  the 

office  of  tutor. 

That  is,  if  the  deceased  has  attempted  to  show  that  the 
person  appointed  tutor  was  a  slave. 

13.  Item  major  septuaginta  annis 
a  tutela  vel  cura  excusare  se  potest 
Minores  autem  viginti  a  uinque  an- 
nis olim  quidem  excusaoantuj.  A 
nostra  autem  constitutione  prohi- 
bentur  ad  tutelam  vel  curam  ad- 
spirare,  adeo  ut  nee  excusationis 
opus  fiat.  Qua  constitutione  eave- 
tur  ut  nee  pupillus  ad  legitimam 
tutelam  vocetur,  nee  adultus ;  cum 
erat  indvile,  eos  qui  alieno  auxilio 
in  rebus  suis  administrandis  egere 
noscuntur,  et  aliisreguntuTialiorum 
tutelam  vel  curam  subize. 


13.  Persons  above  sevenl^years  of 
age  may  be  excused  from  bemg  tutors 
or  curators.  Persons  under  the  age 
of  twenty-five  were  formerly  excused, 
but,  by  our  constitution,  they  are 
now  prohibited  from  aspirmgto  these 
offices,  so  that  excuses  are  become 
unnecessary.  This  constitution  pro- 
vides that  neither  pupils  nor  adults 
shall  be  called  to  a  legal  tutelage. 
For  it  is  absurd  that  persons  who 
are  themselves  governed,  and  are 
known  to  need  assistance  in  the  ad- 
ministration of  their  own  afihirs, 
should  become  the  tutors  or  curators 
of  others. 


D.  xxviil.  2.  10.  7 :  C.  V.  30.  6. 


14.  Idem  et  in  milite  observan- 
dum  est,  ut  nee  volens  ad  tutelss 
onus  admittatur. 

16.  ItemIlomflBgrammatici,rhe- 
tores  et  medid,  et  qui  in  patria  sua 
id  exercent  et  intra  numerum  sunt, 
a  tutela  vel  curahabentvacationem. 


14.  The  same  rule  holds  good  also 
as  to  military  persons.  They  cannot, 
even  thoughthey  wishit,be  admitted 
to  the  office  of  tutor  or  curator. 

15.  Grammarians,  rhetoricians,  and 
physicians  at  Rome,  and  those  also 
who  exercise  such  professions  in 
their  own  country,  and  are  within 
the  number  authorized,  are  exempted 
from  being  tutors  or  curators. 


D.  xxviL  1.  6. 1. 
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It  was  Antoninus  Pius  who  6xed  the  number  which  each 
city  was  to  have*  (D.  xxvii.  1.  6.  1.)  The  largest  provin- 
cial city  was  not  allowed  to  have  more  than  ten  physicians, 
five  grammarians,  and  five  rhetoricians. 

Philosophers  were  also  excepted  (D.  xxviL  1.  6.  5);  juris- 
prudents who  were  members  of  the  council  of  the  emperor 
(xxviL  1.  30) ;  and  all  clerici.     (C.  i.  3.  52.) 

16.  Qui  antem  vult  ee  excumre,  16.  If  a  person  wishes  to  excuse 
81  plures  habeat  excusationes  et  de  himself,  and  has  several  excuses, 
q  uibusdam  non  probaverit,  aliis  uti  even  supposing  some  are  not  ad- 
intra  tempore  non  prohibetur.  Qui  mitted,  there  is  nothing  to  prevent 
Rutem  excusare  se  volunt,  non  ap-  his  employing  others,  provided  he 
pellantjsedintrediesquinquaginta  does  so  withm  the  prescribed  time, 
oontinuoe  ex  quo  cof^overun^  ex-  Those  who  wish  to  excuse  themselves 
cusare  se  debent,  cujuscumque  ge-  are  not  to  appeal,  but  whatever  kind 
neris  sunt,  id  est,  qualitercumque  of  tutors  they  may  be,  that  is,  how- 
dati  fuerint  tutoree,  si  intra  oentesi-  ever  they  may  have  been  appointed, 
mum  lapidem  sunt  ab  eo  loco  ubi  must  offer  their  excuses  within  the 
tutores  dati  sunt;  si  vero  ultra  fifty  days  next  after  they  have  known 
oentesimum  habitant,  dinumera-  of  their  appointment,  if  they  are 
tiode  facta  viginti  millium  diumo-  within  a  hundred  miles  of  the  place 
rum  et  ampuus  triginta  dierum.  when  they  were  appointed.  If  they 
Quod  tamen,  ut  Scsevola  dicebat,  are  at  a  greater  distance  they  are 
sic  debet  oomputari  ne  minus  sint  allowed  a  day  for  every  twenty  milee, 
qnam  quinquaginta  dies.  and  thirtv   days  beeidea ;  but  the 

time  should,  as  Scaevola  said,  be  so 
calculated  as  never  to  be  less  than 
fifty  days  in  the  whole. 
D.  xxviL  1.  21. 1. 13. 1.  9. 

If  be  lived  anywhere  within  four  hundred  miles,  he  would, 
reckoning  a  day  for  each  twenty  miles,  and  thirty  days  be- 
sides, fall  short  of  fifty  days,  and  therefore  the  rule  was  laid 
down  as  stated  in  the  concluding  sentence  of  the  text.  If  he 
did  not  excuse  himself  within  the  appointed  time,  he  could 
not  afterwards  escape  the  charge. 

Dies  conti/nui  are  opposed  to  dies  utileSy  the  days  on  which 
legal  business  could  be  done ;  dies  corUinui  meaning  the  next 
days,  of  whatever  kind. 

17.  Datus  autem  tutor  ad  univer-  17.  The  tutor  who  is  appointed  is 
sum  patrimonium  datus  esse  ere-  considered  as  appointed  for  the  whole 
ditur.  patrimony. 

D.  xxvii.  1.  21.  2. 

The  tutor  was  appointed  for  the  whole  patrimony ;  but  if 
it  was  situated  in  very  dififerent  parts,  he  might  apply  to 
have  other  tutors  appointed  to  act  in  the  dififerent  localities. 
(D.  xxvii.  1.  21.  2.) 

18.  Qui  tutelam  alicujus  geaait,        18.  A  person  who  has  discharged 
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inyitos  curator  ejusdem  fieri  non    the  office  of  tutor  is  not  compelled 
compellitur :  in  tantum  ut,  licet    against  his  will  to  hecome  the  cura- 
paterfamilias  qui  testamento  tuto-    tor  of  the  same  person ;  so  much  so, 
rem  dedit,  aajecerit  se  eumdem    that  although  the  father^  after  ap- 
curatoremdare^tameninyitumeum    pointing  a  tutor  hy  testament,  adds 
curam  suscipere  non  cogendum  diyi    that  he  also  appoints  the  same  per- 
Severus  et  Antoninus  rescripserunt.    son  to  he  curator,  the  person  so  ap- 
pointed if  unwilling  cannot  be  com- 
pelled to  take  the  office  of  curator ; 
so  it  has  been  decided  by  the  rescript 
of  the  Emperors  Seyerus  and  An- 
toninus. 

It  is  Antoninus  Garacalla  who  is  here  meant. 

10.  lidem  rescripserunt,  maritum  ^  19.  The  same  emperors  have  de- 
uxori  suse  curatorem  datum  excu-  cided  by  rescript,  that  a  husband  ap- 
sare  se  posse,  licet  se  immisceat.        pointed  as  curator  to  his  wife  may 

excuse  himself  from  the  office,  even 
after  he  has  intermeddled  with  her 
affairs. 

D.  xxviL  1.  1.  5. 

The  husband  not  only  might  excuse  himself  from  the  cura- 
torship  of  his  wife,  but  in  the  time  of  Justinian  he  could  not 
fill  the  office  (C.  v.  34.  2.);  neither  could  the  wife's  curator 
marry  her.     (C.  v.  6.) 

It  was  the  general  rule  that  a  tutor  or  curator  who  inter- 
meddled with  the  affairs  of  the  pupil  or  adult  renounced  the 
right  of  offering  excuses. 

20.  Si  quis  autem  falsis  allega-  20.  Anyone  who  has  succeeded 
tionibus  excusationem  tutels  me-    by  false  allegations  in  getting  him- 


ruity  non  est  liberatus  onere  tutel».    self  excused  frx^m  the  office  of  tutor, 

is  not  thereby  discharged  from  the 
burden  of  the  office* 
D.  zxiii.  2.  60.| 


Tit.  XXVI.     DE  SUSPECTIS  TUTOEIBUS  VEL 
CURATORIBUS. 

Sciendum  est  suspecfi  crimen  ex  The  right  of  accusing  a  suspected 
lege  duodecim  tabularum  descen-  tutor  or  curator  is  derived  fiom  the 
dere.  law  of  the  Twelve  Tables. 

D.  xxvi.  10. 1,  2. 

1.  Datum  est  autem  jus  remo-  1.  The  power  of  removing  sus- 

vendi  tutores  suspectos  Komas  prss-  pected  tutors  belongs  at  Rome  to 

tori,   et  in  proviadis  prnsidibus  the  prsBtor ;  in  the  provinces  to  the 

earum  et  legato  proconsuHs.  preBsides,  or  to  the  legate  of  the  pro- 

CQDSUL 

D.  xxvi.  10. 1.  8,  4. 
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2.  Ostendimus,  qui  poasint  de 
BUflpecto  cognoecere;  nunc  vide- 
amus  qui  suspecti  iieri  possint  £t 
quidem  omnes  tutores  possunt,  sive 
testamentarii  sint  sive  non,  sed 
alterius  geneiiR  tutores;  quare  et 
si  legitimus  sit  tutor,  accusari  po- 
tent Quid  si  patronus  P  Adhuc 
idem  erit  dicendum :  dummodo 
meminerimus  fam»  patroni  par- 
cendum,  licet  ut  suspectus  remotus 
fuerit. 


2.  We  haye  shown  what  magis- 
trates may  take  cognisance  of  sus- 
pected persons:  let  us  now  inquire, 
what  persons  may  become  suspected. 
All  tutors  may  become  so,  whether 
testamentary,  or  others ;  thus  even 
a  legal  suitor  may  be  accused.  But 
what  is  the  case  with  a  patron  P  He, 
too,  may  be  accused ;  but  we  must 
remembier,  that  his  reputation  must 
be  spared,  although  he  be  remoyed 
as  suspected. 


The  descendants  could  not  bring  an  action  to  which  infamy 
attached  against  an  ascendant.  They  and  the  libertua  could 
only  call  for  the  interference  of  the  law  to  protect  their  pro- 
perty, not  to  punish  the  tutor  with  infamy.  (D.  xzxvii.  15. 
5.)  And  in  the  case  of  all  legal  tutors  it  was  customary, 
except  in  very  bad  cases,  not  to  remove  them,  but  to  join  a 
curator  with  them.  (D.  xxvi.  10.  9.)  By  famce  parcmdum 
is  meant  that  the  grounds  of  the  decision  for  their  removal 
were  not  to  be  expressed. 


8.  Consequens  est  ut  yideamus, 
qui  possunt  suspectos  postulare. 
St  sciendum  est  quasi  publicam 
esse  banc  actionem,  hoc  est,  om- 
nibus patere.  Quinimo  et  mulieres 
admittuntur  ex  rescripto  divorum 
Severi  et  Antonini,  sed  ese  solee 
qu»  pietatis  necessitudine  ductss 
ad  hoc  procedunt,  ut  puta  mater ; 
nutriz  quoque  et  ayia  possunt, 
potest  et  soror.  Sed  et  si  qua  alia 
mulier  fuerit,  cujus  prastor  per- 
pensam  pietatem  intellexerit  non 
sexus  yerecundiam  egredientem, 
sed  pietate  productam  non  con- 
tinere  injuriam  pupiUorum,  ad- 
mittet  earn  ad  accusationem. 


3.  Let  us  now  inquire,  by  whom 
qui  j>08sunt  suspectos^  postulare.  suspected  persons  may  he  accused. 
Et  sciendum  est  quasi  publicam    Now  an  accusation  of  this  sort  is  in 

a  measure  public,  that  is,  it  is  open 
to  all.  Nay,  by  a  rescript  of  the  Em- 
perors Severus  and  Antoninus,  even 
women  are  admitted  to  be  accusers ; 
but  only  those  who  are  induced  to 
do  so  through  feelings  of  affection,  as 
a  mother,  a  nurse,  or  a  grandmother, 
or  a  sister,  who  may  all  become  ac- 
cusers. But  the  praetor  will  admit 
any  other  woman  to  make  the  accu- 
sation, in  whom  he  recognises  a  real 
affection,  and  who,  without  oyerstep- 
ping  the  modesty  of  her  sex,  is  im- 
pelled by  this  affection  not  to  endure 
the  pupil  suffering  harm. 
D.  xxyi.  10.  1.  6,  7. 

The  action  is  called  gucm  ptiblica,  because  on  the  one 
hand  it  had  the  private  object  of  securing  the  pupil's  interests, 
and  on  the  other  had,  like  public  actions,  criminal  conse- 
quences, and  might  be  brought  by  a  person  not  interested  in 
the  private  result. 

Women,  as  a  general  rule,  could  not  institute  public 
actions.     (D.  xlviii.  2.  1.) 

4.  Impuberes  non  possunt  tu-  4.  No  person  below  the  age  of 
tores  suos  suspectos  postulare ;  puberty  can  bring  an  accusation 
pttberes  autem  curatores  suos  ex    against  his  tutor  as  suspected :  but 
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consilio  necessariorum  suspectos  those  who  baTe  attained  that  age 
pofisunt  arguere,  et  ita  divi  Seyerus  may,  tinder  the  advice  of  their  near 
et  Antoninus  rescripserunt  relations,  accuse  their  curators.  Such 

is  the  decision  given  in  a  rescript  of 
the  EmperorsSeverus  and  Antoninus. 

D.  xxvi.  10.  7. 

5.  Suspertus  autem  est,  qui  non  6.  A  tutor  is  suspected  who  does 
ex  fide  tutelam  gerit,  licet  smvendo  not  faithfully  execute  his  trust,  al- 
sit,  ut  Julianus  quo<]^ue  rescripsit.  though  perfectly  solvent,  as  Julian 
Sed  et  antequam  incipiat  tutelam  writes,  who  also  thinks  that  even 
gerere  tutor,  posse  eum  quasi  bus-  before  he  enters  on  his  office,  a  tutor 
pectum  removeri  idem  Julianus  may  be  removed,  as  suspected ;  and 
rescripsit,  et  secundum  eum  con-  a  constitution  has  been  made  in  ac- 
stitutum  est.  cordance  with  this  opinion. 

D.  xxvi.  10.  8. 

Ulpian  says  that  a  tutor  could  not  be  auspedus  before  he 
entered  on  his  office,  and  that  if  there  were  any  reason  to 
think  him  an  improper  person  beforehand,  the  magistrate 
would  forbid  him  to  assume  the  administration.  (D.  xxvi. 
10.  3.  5.  and  12.)    Justinian  decides  in  opposition  to  this. 

6.  Susnectus  autem  remotus,  si  6.  A  suspected  person,  if  removed 
quidem  od  dolum,  famosus  est;  si  on  account  of  fraud,  is  infamous,  but 
ob  culpam,  non  asque.  not  if  for  neglect  only. 

C.  V.  40.  9. 

For  the  meaning  of  the  word  vnfamiia  see  Introd.  sec.  48. 

7.  Si  quis  autem  suspectus  pos-  7.  If  an  action  is  brought  against 
tulatur,  quoad  cognito  finiatur,  any  one  as  suspected,  his  adminis- 
interdicitur  ei  administratio,  ut  tration,  accordmg  to  Papinian,  is 
Papiniano  visimi  est  suspended,  while  the  accusation  is 

pending. 

D.  xlvi.  3.  14. 1. 

8.  Sed  si  suspecti  cognitio  sus-  8.  K  a  process  is  commenced 
cepta  fiierit,  posteaque  tutor  vel  against  a  tutor  or  curator,  as  sus- 
curator  deceeserit^  extinguitur  sus-  pected,  and  he  dies  while  it  is  going 
pecti  cognitio.  on,  the  process  is  at  an  end. 

D.  xxvi.  10.  11. 

The  action  to  force  the  tutor  or  curator  to  give  in  his  ac- 
counts would  be  brought  against  the  heirs  of  the  tutor  or 
curator.  But  the  suspecti  cognitio  could  not,  as  its  object 
was  to  remove  the  tutor  or  curator,  not  to  recover  money 
from  bim. 

9.  Si  quis  tutor  copiam  sui  non  9.  If  a  tutor  fails  to  appear,  that 
faoiat  ut  alimenta  punillo  decer-  a  certain  amount  of  mamtenance 
nantur,  cavetur  epistola  divorum    may  be  fixed  on  for  his  pupil,  it  is 
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Severi  et  Antonmi,  ut  in  poeaefr-  provided  by  a  reaeript  of  the  Emperors 
doDem  bonorum  ejus  pupiUus  Severus  and  Antonmus,  that  the 
mittatur ;  et  qusb  mora  deteriora  pupil  shall  be  put  into  the  possession 
futura  sunt,  dato  curatore  distrahi  of  the  effects  of  the  tutor,  and  that 
jubentur.  Ergo  ut  suspectus  re-  after  a  curator  has  been  appointed, 
moTeri  poterit,  qui  non  prsestat  those  things,  which  are  perishable, 
alimenta.  may  be  sold.  Therefore  a  tutor,  who 

does  not  afford  maintenance  to  his 
pupil  may  be  removed^  as  suspected. 

D.  xxvL  10.  7.  2. 

The  prsetor  generally  determined  the  amount  to  be  an- 
nually expended  on  the  maintenance  and  education  of  the 
pupil  (the  word  alimenta  must  be  taken  very  widely),  when 
it  was  not  determined  by  the  testament  of  the  father.  The 
tutor  had  therefore  to  attend  before  the  magistrate  to  state 
what  amount  the  fortune  of  the  pupil  would  bear. 

Dato  cwratm^e^  Le.  a  curator  given  for  this  particular  pur- 
pose only. 

10.  Sed  si  quis  prsesens  negat 

Sropter  inopiam  alimenta  non  posse 
ecemi,  si  hoc  per  mendacium 
dicat,  remittendum  eum  esse  ad 
prsefectum  urbi  puniendum  pla- 
cuit :  sicut  ille  remittitur,  qui 
data  pecunia  ministerium  tutelfe 
redemit 


10.  But  if  the  tutor  appears,  and 
maintains  that  no  certain  amount  of 
maintenance  can  be  fixed  in  conse- 
quence of  the  smallness  of  the  pupiVs 
estate;  if  he  says  this  falsely)  he 
shall  be  handed  over  to  the  prefect 
of  the  dty,  to  be  punished,  just  as  a 
person  is  handed  over  who  has  pur- 
chased a  tutelage  by  bribery. 

10.  3.  16. 


The  praetor  had  no  criminal  jurisdiction,  and  therefore  per- 
sons were  sent  for  punishment  to  the  proefectus  urbia,  (D. 
i.  12.  1.)  In  the  provinces  the  prceses  could  punish,  as  well 
as  remove,  the  tutor. 


11.  Libertus  quoque,  si  fraudu- 
lenter  tutelam  filiorum  vel  ne- 
potum  patroni  gessisse  probetur, 
ad  prsefectum  urbis  remittitur 
puniendus. 


11.  Also  a  freedman,  who  iff  proved 
to  have  been  guilty  of  fraud,  when 
acting  as  tutor  to  the  son  or  grand- 
son of  his  patron,  is  handed  over  to 
the  prefect  of  the  dtj  to  be  punished. 


D.  xxvi.  10.  2. 


12.  Novissime  sciendum  est,  eos 
qui  fraudulenter  tutelam  vel  curam 
administrant,  etiamsi  satis  offerant, 
remoyendoe  a  tutela;  quia  satis- 
datio  tutoris  propositum  male- 
yolum  non  mutat,  sed  diutius  gras- 
sandi  in  re  familiari  fiacultatem 
prsBstat. 

D.  xxvi. 


12.  Lastly,  it  must  be  known  that 
they  who  are  guilty  of  fraud  in  their 
administration,  must  be  removed,  al- 
though they  offer  sufficient  security. 
For  giving  security  makes  no  change 
in  tne  znalevolent  purpose  of  ^e 
tutor,  but  only  procures  nim  a  longer 
opportunity  of  injuring  the  estate. 

10.  6.  6. 


M  2 
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A  person  is  considered  thus  open  to  suspicion  whose  general 
character  and  conduct  warrant  the  suspicion.  But  a  zealous 
and  honest  man,  as  we  learn  in  the  next  paragraph,  is  not  to 
be  removed  on  suspicion,  because  he  is  poor. 

13.  Suspectum  enim  eum  pu-  13.  We  also  deem  every  man  bus- 

tamusy  qui   moribus  talis  est  ut  pected,  whose  conduct  is  such  that 

suspectus  sit    Enim  vero    tutor  we  cannot  but  suspect  him.  A  tutor 

vel  curator,  quamvis  pauper  est,  or  curator  who  is  faithful  and  dill- 

fidelis  tamen  et   diligens  remo-  gent,  is  not  to  be  removed,  as  a  sus- 

vendus  non  est  quasi  suspectus.  pected  person,  merely  because  he  is 

poor. 

D.  xxvi.  10.  8. 


LIBEK    SECUNDUS. 


Tit.  I.    DE  DIVISIONE  BERUM  ET  QUALITATE. 

Haying  treated  in  the  first  book  of  the  law  of  persons,  the 
Institutes  now  proceed  to  treat  of  the  law  of  things — ^that  is, 
they  pass  from  persons  who  exercise  rights  to  things  over  which 
rights  are  exercised.  Rights  may  be  divided  into  those  which 
we  have  in  or  over  things  as  against  all  the  world,  and  those 
which  we  have  against  particular  persons.  ( See  Introd.  sec  61.) 
The  second  book  of  the  Institutes,  and  the  first  portion  of  the 
third,  treat  of  the  former  class,  and  of  the  mode  in  which  they 
are  acquired. 

The  most  proper  mode  of  treating  the  law  of  things  would 
be,  perhaps,  first  to  inquire  of  what  divisions  things  themselves 
are  susceptible ;  next,  to  divide  rights  in  things  (jura  in  re) 
according  to  the  extent  of  the  right ;  and  lastly,  to  treat  of  the 
mode  in  which  those  rights  are  acquired.  To  a  certain  extent 
this  mode  of  dividing  the  subject  is  adopted  in  the  Institutes, 
but  not  very  distinctly  or  expressly.  Things  themselves  may 
be  divided,  generally,  by  making  the  basis  of  division  either 
the  relation  in  which  they  stand  to  persons,  or  something  in- 
herent in  the  nature  of  the  things.  Things  divided  in  the  first 
way  may  be  subdivided  according  as  they  are  the  subject  of 
the  rights  of  all  men  or  no  men  on  the  one  hand,  and  of  par- 
ticular men  on  the  other,  the  latter  class  receiving  modifications 
according  to  the  character  in  which  particular  men  hold  them. 
This  division  of  things  is  treated  of  in  the  first  sections  of 
this  Title.  The  most  prominent  distinction  inherent  in  things 
is  that  of  things  corporeal  and  things  incorporeal,  and  this  is 
treated  of  in  the  second  Title.  There  are  other  divisions  of 
things  (see  Introd.  sees.  52-60)  which  are  alluded  to  in  the 
Institutes,  but  not  expressly  noticed. 

A  person  may  have  the  whole  sum  of  all  rights  over  a  thing 
when  in  Roman  law  he  was  said  to  have  the  dominium.  These 
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rights  of  the  dorainua  were  summed  up  in  the  jus  utendiy  that 
is,  making  use  of  the  thing ;  the  jus  fmend%  that  is,  reaping 
the  fruits  and  profits;  andthe  jtx8  ahutendi,  that  is,  consuming 
the  thing,  if  capable  of  consumption.  Or  any  one  of  the  jura 
in  rem,  may  be  separated  from  the  rest  and  enjoyed  by  diflPerent 
persons.  (See  In  trod.  sec.  64.)  These  fragments  of  the  dcyini- 
nium^  called  servitudes,  are  treated  of  in  the  third  and  three 
following  Titles.  Or  a  person  may  have  a  right  over  a  thing 
in  the  ownership  of  another,  limited  by  the  extent  to  which 
he  has  a  claim  against  the  owner,  as  a  creditor  has  over  the 
thing  given  him  in  pledge  as  a  security  for  the  debt.  This 
right,  generally  termed  in  Boman  law  the  jus  pignorisy  is  not 
spoken  of  expressly  in  the  Institutes,  but  a  brief  sketch  of  the 
law  on  the  subject  will  be  found  in  the  conclusion  of  the  notes 
to  the  fifth  Title. 

The  Institutes  then  recur  to  the  modes  by  which  the  owner- 
ship in*things  is  acquired,  and  the  subject  is  divided  according 
as  ownership  is  acquired  in  a  particular  thing,  or  in  a  univeft^^ 
sitas  rerum^  that  is,  the  aggregate  of  rights  possessed  by  a 
particular  person.  Two  of  the  principal  modes  of  acquiring 
particular  things,  occupation,  that  is,  being  the  first  person  to 
appropriate  an  unappropriated  thing,  and  tradition,  that  is,  the 
owner  handing  over  the  thing  to  another  person  with  the  in- 
tention of  transferring  the  ownership,  and  the  transferee  re- 
ceiving the  thing  with  the  intention  of  becoming  owner  of  it, 
have  been  treated  of  in  the  first  Title  as  also  have  the  subordi- 
nate modes  of  accession,  when  an  inferior  thing  is  acquired  by 
the  owner  of  a  more  important  thing,  and  specification,  when 
a  new  thing  is  created,  and  belongs  to  the  creator.  In  the  sixth 
Title,  another  mode  of  acquiring  particular  things  is  treated 
of,  that  of  vsucapioUy  the  process  by  which  the  law  attached 
the  legal  ownership  after  a  certain  length  of  possession.  The 
seventh  Title  treats  of  certain  cases  in  which  gift  might  be 
looked  on  as  a  difierent  mode  of  conferring  ownership  from 
tradition.  This  ends*  the  discussion  of  the  modes  of  acquiring 
the  ownership  in  particular  things.  The  eighth  and  ninth  Titles 
speak  of  certain  restrictions  on  alienation,  and  of  one  person 
acquiring  ownership  through  other  persons.  In  the  tenth  Title, 
the  Institutes  proceed  to  discuss  the  modes  of  acquiring  a 
uni/versitas  remm.  The  two  chief  modes  are,  the  gift  of  an 
hereditas  by  testament,  and  the  succession  to  an  hereditas  in 
case  of  intestacy.  The  subject  of  testaments  occupies  the 
remainder  of  the  second  book,  and  that  of  succession  to  an 
intestate  occupies  the  first  nine  Titles  of  the  third  book.  Three 
or  four  minor  modes  of  acquiring  a  universitas  rerurfiy  of 
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which  arrogation  is  the  most  important,  are  then  noticed;  and 
with  the  twelfth  Title  of  the  third  book  the  treatment  of  jura 
in  re,  and  of  the  modes  of  acquiring  ownership  in  them,  is 
brought  to  a  conclusion.  This  treatment  of  the  modes  of 
acquisition  is  subject  to  the  inconvenience  noticed  by  Gains 
(ii.  191),  that  legacies  which  are  a  mode  of  acquiring  specific 
things,  are  treated  of  as  if  coming  under  the  acquisition  of  a 
universitas  rerum  by  testament 

Previously  to  the  legislation  of  Justinian,  there  had  been 
two  other  modes  of  acquisition  applicable  both  in  the  case  of 
particular  things  and  in  that  of  a  universitas  rerwm,  which 
are  treated  of  by  Gains  at  considerable  length.  (Gai.  ii.  18-37. 
See  also  Ulpian,  Reg.  19.  2.)  These  were,  mancipation,  the 
process  by  which  res  maTicipi  were  conveyed  from  one  Boman 
citizen  to  another  (see  Introd.  sec.  59),  and  injure  ceasio.  The 
cessio  in  jure  was  a  fictitious  suit,  in  which  the  person  who 
was  to  acquire  the  thing  claimed  (yindicabat)  the  thing  as  his 
own,  the  person  who  was  to  transfer  it  acknowledged  the  justice 
of  the  claim,  and  the  magistrate  pronounced  it  to  be  the  pro* 
perty  {addicebat)  of  the  claimant.  Mancipation  and  cessionea 
in  jure  were  both  abolished  by  Justinian.  , 

Superiore  libro  de  jure  persona-  In  the  preceding  book  we  have  yAU^hl^^ 

rum  expoeuimus :  modo  videamus  treated  of  the  law  of  persons.     Let 

de  rebus,  quae  vel  in  nostro  patri-  us  now  speak  of  things,  which  either 

monio  vel  extra  patrimonium  no»-  are  in  our  patrimony,  or  not  in  our 

trum    habentur.      Quaedam   enim  patrimonj.    For  some  things  by  the 

natnrali  jure  coramunia  sunt  om-  law  of  nature  are  common  to  all ; 

nium,  ^u»Bdam  publica,  ^utedam  some  are  public;   some  belong  to 

universitatis,  quaedam  nullius,  pie-  corporate  bodies,  and  some  belong 

raque  singulorum,  quie  ex  variis  to  no  one.   Most  things  are  the  pro- 

caii^is  cuique  adquiruntur,  sicut  ex  perty  of  individuals,  who  acquire 

suhjectis  apparebit  them  in  different  ways,  as  will  ap- 
pear hereafter. 

Gai.  ii.  1 ;  D.  i.  8.  2. 
Under  the  word  rc«,  thing,  is  included  whatever  is  capable 
of  being  the  subject  of  a  right.  The  principal  division  of 
Gains  is  into  things  divini  juris  and  huniani  juris.  Here 
the  principal  division  is  according  as  things  are  in  nostra 
pairi/monio ;  that  is,  belong  to  individuals ;  or  extra  nostrum 
patriTnonium;  that  is,  belong  to  all  men  {communes),  or  no 
men  {nulliu^\  or  to  bodies  of  men  {universitaiis).  The 
words  bona  and  pecunia,  it  may  be  observed,  are  only  used 
of  things  in  nostra  patrimonio. 

1.  Et  quidenr  natural!  jure  com-        1.  By  the  law  of  nature  these 

munia  sunt  omnium  haec :  aer,  aqua  things  are  common  to  mankind — the 

profluens,  et  mare  et  per  hoc  litora  air,  running  water,  the  sea,  and  cm-  i  *     A//'- 

maris.   Nemo  igitur  ad  litus  maris  sequently  Uie  shores  of  the  sea.  "No   ^^*-tt/*w  irUu 
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accedere  probibetur,  dum  tamen  one,  therefore,  ifl  forbidden  to  ap- 
villis  et  monumentis  et  sediticiis  proach  the  sea-shore,  provided  that 
abstineat :  quia  non  sunt  juris  gen-  ne  respects  habitations,  monuments, 
tium,  sicut  et  mare.  and  buildingS|  which  are  not.  like  the 

sea,  subject  only  to  the  law  of  nations. 
D.  i.  8.  2.  1 ;  D.  i.  8.  4. 

Of  things  that  are  common  to  all  any  one  may  take  such  a 
portion  as  he  pleases.  Thus  a  man  may  inhale  the  air,  or  float 
his  ship  on  any  part  of  the  sea.  As  long  as  he  occupies  any 
portion,  his  occupation  is  respected ;  but  directly  his  occupation 
ceases^  the  thing  occupied  again  becomes  common  to  all.  The 
sea-shore,  that  is,  the  shore  as  far  as  the  waves  go  at  furthest, 
was  considered  to  belong  to  all  men.  For  the  purposes  of  self- 
defence  any  nation  had  a  right  to  occupy  the  shore  and  to  repel 
strangers.  Individuals,  if  they  built  on  it,  by  means  of  piles 
or  otherwise,  were  secured  in  exclusive  enjoyment  of  the  por- 
tion occupied ;  but  if  the  building  was  taken  away,  their  occu- 
pancy was  at  an  end,  and  the  spot  on  which  the  building 
stood  again  became  common.     (D.  i.  8.  6.) 

2.  Flumina  autem  omnia  et  por-        2.  All  rivers  and  ports  are  public ; 
tus  publica  sunt    Ideoque  jus  pis-    hence  the  ri^ht  of  hshing  in  a  port, 
candi   omnibus   commune   est  in    or  in  rivers,  is  common  to  all  men. 
portu  fluminibusque. 

D.i.8.  4  1;  D.  xlvii.  10.  18.  7. 

The  word  publicus  is  sometimes  used  as  equivalent  to  com" 
munisy  but  is  properly  used,  as  here,  for  what  belongs  to  the 
people.  Things  public  belong  to  a  particular  people,  but  may 
be  used  and  enjoyed  by  all  men.  Eoads,  public  places  and 
buildings  might  be  added  to  those  mentioned  in  the  text.  The 
particular  people  or  nation  in  whose  territory  public  things  lie 
may  permit  all  the  world  to  make  use  of  them,  but  exercise  a 
special  jurisdiction  to  prevent  any  one  injuring  them.  In  this 
light  even  the  shore  of  the  sea  was  said,  though  not  very  strictly, 
to  be  a  res  publica :  it  is  not  the  property  of  the  particular 
people  whose  territory  is  adjacent  to  the  shore,  but  it  belongs 
to  them  to  see  that  none  of  the  uses  of  the  shore  are  lost  by 
the  act  of  individuals.  Celsus  says,  Litora  in  quce  populua 
Romanua  imperiuTn  habet  populi  Romani  esse  arbitror  (D. 
xliii.  8.  3),  where,  if  we  are  to  bring  this  opinion  of  Celsus  into 
harmony  with  the  opinions  of  other  jurists,  we  must  understand 
^populi  Romani  esse '  to  mean  *  are  subject  to  the  guardian- 
ship of  the  Roman  people.' 

8.  Est  autem litus  maris,  quatenus  3.  The  sea-shore  extends  as  far  as 
hybemusfluctus  maximus  excurrit    the  greatest  winter  flood  runs  up. 

D.  1.  16.  96. 

Celsus  ascribes  this  definition  to  Cicero,  who  apparently 
borrowed  it  from  Aquilius.     (Cic.  Top.  7.) 
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4.  Riparumquoqueususpublicus 
est  jurid  geotium,  sicut  ipsius  flu- 
minis.  Itaque  navem  ad  ens  adpli- 
care,  fimes  arboribus  i^i  natis  reli- 
gare,  onus  aliquod  in  his  reponere 
cuilibet  liberam  est,  sicut  per  ipsum 
flumen  navigare  ;  sed  proprietas 
earum  illorum  est  quorum  prsediis 
beerent :  aua  de  causa  arbores  quo- 
que  in  iisaem  nat»  eorumdem  sunt. 


4.  The  public  use  of  the  banks 
of  a  river  is  part  of  the  law  of 
nations;  just  as  is  that  of  the  river 
itself.  All  persons  therefore  are  as 
much  at  liberty  to  bring  their  vessels 
to  the  bank,  to  fSftsten  ropes  to  the 
trees  growing  there,  and  to  place  anj 
part  of  their  cargo  there,  as  to  navi- 
gate the  river  itself.  But  the  banks 
of  a  river  are  the  property  of  those 
whose  land  they  aajoin :  and  conse- 
quently the  trees  growing  on  them 
are  also  the  property  of  the  same 
persons. 
D.  i.  8.  6. 

The  banks  of  rivers  belonged  to  the  proprietors  of  the 
adjacent  4ands ;  but  the  use  of  them,  for  the  pui-poses  of 
navigation  or  otherwise,  was  open  to  all.  The  proprietors 
therefore  could  alone  reap  the  profits  of  the  soil ;  but  if  they 
attempted  to  exercise  their  rights  so  as  to  hinder  the  public 
use  of  the  bank,  they  would  be  restrained  by  an  interdict  of 
the  praetor.     (See  Introd.  sec.  107.) 


5.  Litorum  quoq^ae  usus  publicus 
j  uris  gentium  est,  sicut  ipsi  us  maris ; 
et  ob  id  quibuslibet  hberum  est 
casam  ibi  ponere  in  quam  se  reci- 
piant,  sicut  retia  siccare  et  ex  mari 
reducere.  Proprietas  autem  eorum 
potest  intelligi  nullius  esse,  sed  ej  us- 
dem  j  uris  esae  cuj  us  et  mare,  et  quae 
subjacet  mari  terra  vel  arena. 


6.  The  public  use  of  the  sea-shore, 
too,  is  part  of  the  law  of  nations,  as 
is  that  of  the  sea  itself;  and  there- 
fore any  person  is  at  liberty  to  place 
on  it  a  cottage,  to  which  he  may  re- 
treat, or  to  dry  his  nets  there,  and 
haul  them  from  the  sea;  for  the 
shores  may  be  said  to  be  the  pro- 
perty of  no  man,  but  are  subject  to 
the  same  law  as  the  sea  itself,  and 
the  sand  or  ground  beneath  it. 
D.  i.  8.  6.  pr.  and  1. 

The  shores  over  which  the  Roman  people  had  power  were 
not  the  property  of  the  Soman  people,  although  it  belonged 
specially  to  the  Roman  people  to  see  that  the  free  use  of  tliem 
was  not  hindered.     (See  note  to  paragraph  2.) 

6.  UniversitatissuntyUonsingulo-  6.  Among  things  belonging  to  a 
rum,  veluli  (^ucb  in  civitatibus  sunt  corporate  Iwdy,  not  to  individuals, 
theatra,  stadia  et  similia,  et  si  qufe  are,  for  instance,  buildings  in  cities, 
alia  sunt  communia  civitatum.  theatres,    race-courses,    and    other 

similar  places  belonging  in  common 
to  a  whole  city. 
D.  i.  8.  6.  1. 

Univeraitas  is  a  corporate  body,  such  as  the  guilds  (collegia) 
of  different  trades ;  for  instance,  the  collegium  piatorum. 
Res  univeraitatia  are  things  which  can  be  used  by  every 
member  of  the  univeraitaa. 
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Both  the  state  and  corporate  bodies  had  property  which 
they  held  exactly  like  individuals ;  as,  for  instance,  the  agri 
vectigcUes^  or  slaves  and  lands  belonging^  to  a  collegium. 
Such  things  were  not  publicce  or  univeravtatis  in  the  sense 
in  which  the  words  are  used  here ;  for  every  member  of  the 
state  or  corporation  could  not  use  and  enjoy  such  things, 
although  the  proceeds  went  to  the  general  purposes  of  the 
state  or  corporation.  They  were,  like  the  property  of  indi- 
viduals, in  nostro  patriraomo^  the  state  or  corporation  being 
looked  on  as  any  other  owner. 

7.  Nullius  autem  mint  res  aacrse  7.  Things  sacied,  religious,  and 
et  religiosffi  et  sanctas ;  quod  enim  holy,  belong  to  no  one ;  for  that 
divini  juns  est,  id  nuUius  in  bonis  which  is  subject  to  divine  law  is  not 
est  the  property  of  any  one. 

Gai.  ii.  0.  i 

Res  nullius  are  either  things  unappropriated  by  any  one,  in 
which  sense  things  common,  or  unoccupied  lands,  or  wild  ani- 
mals, are  res  nulliiia ;  or  they  are  things  to  which  a  religious 
character  prevents  any  human  right  of  property  attaching. 

8.  Sacne  res  sunt,  quffi  rite  et  per  8.  Things  are  sacred  which  have 
pontitices  Deo  consecratie  sunt,  ve-  .  been  duly  consecrated  by  the  pontiffs, 
tuti  aedes  sacrse  et  donaria  quae  rite  assacred  ouildings  and  offerings,  pro- 
ad  ministerium  Dei  dedicata  sunt,  perly  dedicated  to  the  service  of  God, 
Qu8B  etiam  per  nostram  constitu-  which  we  have  forbidden  by  our  con- 
tionem  alienari  et  obligari  prohi-  stitution  to  be  sold  or  mortgaged, 
buimufl,  excepta  causa  redemptionis  except  for  the  purpose  of  purchasing 
captivorum.  Si  quis  vero  auctori-  the  freedom  of  captives.  But,  if 
tate  sua  quasi  sacrum  sibi  consti-  any  one  consecrates  a  building  by  his 
tueritysacrumnonestsedprofanum.  own  authority,  it  is  not  sacred,  but 
Locus  autem  in  quo  aedes  sacras  profane.  But  ground  on  which  a 
sunt  asdificatae,  etiam  dim  to  aedificio  sacred  edifice  has  once  been'  erected, 
saceradhucmanet,utet  Papinianus  even  after  the  building  has  been 
rescripsit.  destroyed,  continues  to  be  sacred,  as 

Papinian  also  writes. 
D.i.  8.0.  3;C.  i.  2.  21. 

The  distinction  between  res  eacrce  and  religioace^  in  the 
older  pagan  law,  was  that  the  former  were  things  dedicated 
to  the  celestial  gods,  the  latter  were  things  abandoned  to  the 
infernal — relictcB  diis  manibua.  (Gai.  ii.  4.)  In  order  that 
a  thing  should  be  aacra^  it  was  necessary  that  it  should  be 
dedicated  by  a  pontiff  and  with  the  authority  of  the  people, 
afterwards  of  the  senate,  finally  of  the  emperor.  (D.  i.  8.  6.  1.) 
Things  consecrated  were  by  law  inalienable.  The  support  of 
the  poor  in  a  time  of  famine  (C.  i.  2.  21),  and  afterwards  the 
payment  cf  the  debts  of  the  church  (Nov.  120.  10),  sufficed,  as 
well  as  the  release  of  captives,  as  reasons  for  the  sale  of  con- 
secrated moveables ;  but  immoveables  were  always  inalienable. 
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9.  Religioeum  locum  tmusquiA- 
que  sua  voluntate  facit^  dam  mor- 
tuum  infert  in  locum  suum.  In 
communem  autem  locum  purum 
invito  socio  inferre  non  licet;  in 
commune  vero  sepulcrum  etiam  in- 
yitis  ceterid  licet  inferre.  Item  ei 
alienos  usupfructus  est,  proprie- 
tarium  placet,  nisi  consentiente 
usufruct  uario,  locum  religiosum  non 
facere.  In  alienum  locum  couce- 
dente  domino  licet  inferre ;  et  licet 
postea  latum  habueiitquam  illatus 
est  mortuus,  tamen  religio^us  fit 
locus. 


9.  Any  man  at  his  pleasure  makes 
a  place  religious  by  burying  a  dead 
body  in  his  own  ground;  but  it  is  not 
permitted  to  bury  a  dead  bod^rin  land 
hitherto  pure,  which  is  held  in  com- 
mon, against  the  wishes  of  a  copro- 
Erietor.  But  when  a  sepulchre  is 
eld  in  common,  any  one  coproprie- 
tor  may  bury  in  it,  even  against  the 
wishes  of  the  rest.  So,  too,  if  an- 
other person  has  the  usufruct,  the 
proprietor  may  not,  without  the  con- 
sent of  the  usufructuary,  render  the 
place  religious.  But  a  dead  body 
mny  be  laid  in  a  place  belonging  to 
another  person,  with  the  consent  of 
the  owner ;  and  even  if  the  owner 
only  ratifies  the  act  after  the  dead 
body  has  been  buried,  yet  the  place 
is  religious. 
D.  i.8.6.4;D.  xL7.  2.  7. 

Directly  the  body  or  bones  of  a  dead  person,  whether  slave 
or  free,  were  buried,  the  ground  in  which  they  were  buried 
became  religiosus^  although  previously  pure,  that  is,  neither  * 
aacer^  religioeus,  nor  sandue  (D.  xi.  7.  2.  4),  provided  that 
the  person  burying  the  body  was  the  owner  of  the  soil  or  had 
the  consent  of  the  owner. 

Although  the  place  was  a  res  nullitis^  yet  there  could  be  a 
special  kiad  of  property  in  it-  There  were  tombs  and  burial- 
places  in  which  none  but  certain  persons,  as,  for  instance, 
members  of  the  same  family,  could  be  buried ;  and  this  kind 
of  interest  in  a  locus  religiosua  was  transmissible  to  heirs,  or 
even  to  purchasers  of  a  property,  if  the  right  of  burying  in  a 
particular  place  was  attached,  as  it  might  be,  to  the  owner- 
ship of  that  property.     (D.  xviii.  1.  24.) 

10.  Sanctis  quoque  res,  veluti  10.  Holy  things  also,  as  the  walls 
muri  et  portse,  quodammodo  divini    and  gates  of  a  city,  are  to  a  certain 

degree  subject  to  divine  law,  and 
therefore  are  not  part  of  the  property 
of  any  one.  The  walls  of  a  city  are 
said  to  be  holy,  inasmuch  as  any 
offence  against  them  is  punished 
capitally ;  so  too  those  parts  of  laws 
by  which  punishments  are  established 
a^nst  transgressors,  we  term  sanc- 
tions. 
Gai.  il  8.  9;  D.  i.  8.  8;  D.  i.  8.  0.  3;  D.  i.  8. 11. 

Res  aanctce  are  those  things  which,  without  being  sacred, 
are  protected  against  the  injuries  of  men  {sanctum  est  quod  ah 
injuria  hominum  defensum  atque  munitum  est)  by  having 
a  severe  penalty  attached  to  the  violation  of  their  security. 


juris  sunt,  et  ideo  nullius  in  bonis 
sunt.  Ideo  autem  muros  sanctos 
dicimus,  quia  poena  capitis  consti- 
tuta  sit  in  eos  qui  aliquid  in  muros 
deliquerint  Ideo  et  legum  eas 
partes  quibus  poenas  constituimus 
adversus  eos  qui  contra  leges  fece- 
rint^  sanctiones  vocamus. 
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11.  Singulorum  autem  hominum 
multis  modisresfiunt;  quarumdam 
enim  rerum  dominium  nanciBcimur 
jure  naturali  quod,  aicut  diximus, 
appellatur  jus  gentium;  quarum- 
dam jure  civili.  Gommodius  est 
itaque  a  yetustiore  jure  indpere ; 
palam  est  autem  yetustius  ease  jus 
naturale,  quod  cum  ipso  genere 
humano  rerum  natura  prodidit. 
Ciyilia  enim  jura  tunc  esse  coepe- 
runt,  cum  et  civitates  oondi  et  ma- 
gistratus  creari  et  leges  scribi 
coeperunt 


11.  Thin^  become  the  property  of 
individuals  m  yarious  ways;  of  some 
we  acquire  the  ownership  by  natural 
law,  which,  as  we  have  observed,  is 
also  termed  the  law  of  nations;  of 
others  by  the  civil  law.  It  will  be 
most  convenient  to  be^n  with  the 
more  ancient  law;  and  it  is  very  evi- 
dent that  the  law  of  nature,  esta- 
blished by  nature  at  the  first  origin 
of  mankind,  is  the  more  ancient,  for 
civil  laws  could  then  only  begin  to 
exist,  when  states  began  to  be  foun- 
dedf  magistrates  to  he  created,  and 
laws  to  be  written. 


D.  xlL  1. 1. 

We  now  proceed  to  inquire  how  property  is  acquired  in 
particular  things.  It  is  acquired  either  by  natural  or  civil 
modes.  The  natural  mode  first  treated  of  is  occupation,  of 
which  there  are  two  essential  elements ;  that  the  thing,  the 
property  in  which  is  acquired,  should  be  a  r^d  nullius^  and 
that  the  person  acquiring  it  should  bring  the  thing  into  his 
posse&sion,  that  is,  into  his  power,  and  do  so  with  the  inten- 
tion of  holding  it  as  his  property  {pro  suo  habendi). 

12.  Ferse  igiturbestiaeet  volucres  12.  Wild  beasts,  birds,  fish,  and  all 
et  pisce^,  id  est,  omnia  animaliaquaa     animals,  which  live  either  in  the  sea, 


mari,coelo  et  terra  nascuntur,simul 
atque  ab  aliquo  capta  fuerint,  jure 
gentium  statiraillius  esse  indpiunt: 
quod  enim  ante  nulliusest,  id  natu- 
rali ratione  occupanti  conceditur. 
Nee  interest,  feras  bestias  et  volu- 
cres utrum  in  suo  fundo  quisque 
capiat,  an  in  alieno.  Plane  qui  in 
abenumfundum  ingreditur  venandi 
aut  aucupandi  gratia,  potest  a  do- 
mino, si  IS  provident,  prohiberi  ne 
ingrediatur.  Quidquid  autem  eorum 
ceperis,  eo  usque  tuum  esse  intelli- 
gitur,  donee  tuacustodia  coercetur; 
cum  vero  evaserit  custodiam  tuam, 
et  in  naturalem  libertatem  se  rece- 
perit,  tuum  esse  desinit,  et  rursus 
occupantis  fit  Katuralem  autem 
libertatem  recipere  intelligitur,cum 
vel  oculos  tuos  efiugerit,  vel  ita 
sit  in  conspectu  tuo,  ut  difficilis  sit 
ejus  persecutio. 


the  air,  or  on  the  earth,  so  soon  ao 
they  are  taken  by  any  one,  immedi- 
ately become  by  the  law  of  nations 
the  property  of  the  captor ;  for  natu- 
ral reason  gives  to  the  first  occupant 
that  which  had  no  previous  owner. 
And  it  is  immaterial  whether  a  man 
take  wHd  beasts  or  birds  upon  his 
own  ground,  or  on  that  of  another. 
Of  course  any  one  who  enters  the 
ffround  of  another  for  ^e  sake  of 
hunting  or  fowling,  may  be  prohi- 
bited by  the  propiietoi',  if  he  per^ 
ceives  nis  intention  '  of  entering. 
Whatever  of  this  ki&d  you  take  is 
regarded  as  your  property,  so  long  as 
it  remains  in  your  power,  but  when 
it  has  escaped  and  recovered  its  na- 
tural liberty,  it  ceases  to  be  yours, 
and  again  becomes  the  property  of 
him  wno  captures  it  It  is  considered 
to  have  recovered  its  natural  liberty, 
if  it  has  either  escaped  out  of  jour 
sight,  or  if,  although  not  out  of  sight, 
it  yet  could  not  be  pursued  without 
great  difficulty. 
Gai.  ii.  67. ;  D.  xli.  1. 1. 1 ;  D.  xli.  l.Spr.  and  1 ;  D.  xU.  1.  3. 2;  D.xli.  1. 5. 
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Directly  the  thing  ceases  to  be  in  the  power  of  the  occu- 
pant^ the  property  in  it  is  lost,  and  it  is  exactly  as  if  it  had 
never  been  seized  or  occupied.  What  is  meant  by  being  in 
the  power  of  the  occupant  must  vary  according  to  the  nature 
of  the  thing  occupied.  Several  examples  are  given  in  this 
and  the  following  paragraphs. 


13.  Illud  quiBsitum  est,  an  si  fera 
bestia  ita  yulnerata  sit  ut  capi  po»- 
sity  statim  tua  esse  intelligatur. 
Qnibusdam  placuit  statim  esse 
tuam,  eteoQsque  tuam  videri  donee 
earn  peraequaris;  qaod  si  desieris 
peneqai,  desioere  tuam  esse,  et  mr- 
sus  fieri  occupantis.  Alii  non  aliter 
putaTerunt  tuam  esse,  quam  si  eam 
oeperis.  Sedposterioremsententiam 
DOS  confirmamuSy  quia  multa  acci- 
dere  possunt  ut  eam  non  capias. 


18.  It  has  been  asked,  whether,  if 
you  have  wounded  a  wild  beast,  so 
that  it  could  he  easily  taken,  it  im- 
mediately becomes  your  property. 
Some  baVe  thought  that  it  does  he- 
come  yours  directly  you  wound  it, 
and  that  it  continues  to  he  yours 
while  you  continue  to  pursue  it,  hut 
that  if  you  cea^e  to  pursue  it,  it  then 
ceases  to  be  yours,  and  again  hecomes 
the  property  of  the  first  person  who 
captures  it  Others  have  thought 
that  it  does  not  become  your  pro- 
perhr  until  you  have  captured  it  We 
connrm  this  latter  opinion,  because 
many  accidents  may  nappen  to  pre- 
vent your  capturing  it. 
D.  xli.  1.  6.  1. 

Gains,  in  this  passage  of  the  Digest,  informs  ub  that  the 
former  opinion  was  that  of  Trebatius. 


*  14.  Bees  also  are  wild  by  nature. 
Therefore,  hees  that  swarm  upon 
your  tree,  until  you  have  hived  them, 
are  no  more  considered  to  he  your 
property  than  the  hirds  which  build 
their  nests  on  your  tree ;  so,  if  any 
one  else  hive  them,  he  hecomes  their 
owner.  Any  one,  too,  is  at  liherty  to 
take  the  honeycombs  the  bees  may 
have  made.  But  of  course,  if,  hefore 
anything  has  been  taken,  you  see 
any  one  entering  on  your  land,  j^ou 
have  a  right  to  prevent  his  entering. 
A  swarm  which  has  flown  from  your 
hive  is  still  considered  yours  as  long 
as  it  is  in  vour  sight  and  may  easily 
he  pursuea,  otherwise  it  hecomes  the 
property  of  the  first  person  that 
takes  it 
D.  xK.  1.  6.  2-4. 

It  is  said  that  the  owner  of  the  land,  if  he  wished  to  secure 
the  bees  for  himself,  must  prevent  any  one  entering  Integra 
re ;  because,  if  the  bees  are  once  taken,  they  belong  to  the 
person   who  takes  them,  although  the  owner  of  the  land 


14.  Apium  quoque  natura  fera 
est.  Itaque  quie  in  arhore  tua  con- 
sederint,  antequam  ate  alveo  inclu- 
dantur,  non  magistun  intelliguntur 
esse,  quam  volucres  auie  in  arhore 
tua  nidum  fecerint ;  iaeoque  si  alius 
eas  incluserit,  is  earum  dominus 
erit  Favos  quoque  si  quos  effece- 
rint,  quilihet  eximere  potest.  Plane 
integra  re,  si  providens  ingredien- 
tem  fundum  tunm,  poteris  eum  jure 
prohihere  ne  ingreaiatur.  Examen 
quoque  quod  ex  a]veo  tuo  evolave- 
nt,  eousque  intelligitur  esse  tuum, 
donee  in  conspectu  tuo  est,  nee  dif- 
ficilis  ejus  est  persecutio :  alioquin 
occupantis  fit. 
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may  have  an   action  against  the  person  entering  against 
his  wilU 


1 5.  PaTonum  et  oolumbarum  f era 
natura  est:  nee  ad  rem  pertinet, 
quod  ex  coosuetudine  avolare  et 
reTolare  solent ;  nam  et  apes  idem 
faciunty  quarum  constat  feram  esse 
naturam.  Cervos  quoque  ita  qui- 
dam  mansuetns  habent,  ut  in  silvas 
ire  et  redire  soleant,  quorum  et  ipso- 
rum  feram  esse  naturam  nemo 
negat  In  iis  autem  animalibus 
quae  ex  consuetudine  abire  et  redire 
solent,  talis  regula  comprobata  est, 
ut  eousque  tua  esse  intelligantur, 
donee  animum  revertendi  haoeant ; 
nam  si  revertendi  animum  habere 
desierint,  etiam  tua  esse  desinunt, 
et  fiunt  occupantium.  Revertendi 
autem  animum  videntur  desinere 
habere,  cum  revertendi  consuetudi- 
nem  deseruerint. 


Gai.  ii.  68; 

16.  Gallinarum  autem  etanserum 
non  est  fera  natura;  idoue  ex  eo 
possumus  intelligere,  quod  aliae  sunt 
galliniB  quas  feras  vocamus,  item 
alii  anseres  quos  feros  appellamus. 
Ideoque  si  anseres  tui  aut  ffallinsB 
tu8B  aliquo  casu  turbati  turbataeve 
evolaverint,  licet  conspectum  tuum 
effugerint,  quocumque  tamen  loco 
sint,  tui  tuie ve  esse  intelliguntur ;  et 
qui  lucrandi  animo  ea  animalia  re- 
tmet,  furtum  committere  intelli- 
gitur. 

D.  xli. 

17.  ItemeaquflBexhostibuscapi- 
mus,  jure  gentium  statim  nostra 
fiunt^  adeo  quidem  ut  et  liberi 
homines  in  servitutem  nostrum  de- 
ducantur.  Qui  tamen,  si  evaserint 
nnstram  potestatem  et  ad  suoa  re- 
versi  fuerint|  pristinum  statum  le- 
cipiunt. 

Gai.  iL  69 ;  D.  xli. 


15.  Peacocks,  too,  and  pigeons  are 
naturally  wild,  nor  does  it  make  any 
difference  that  they  are  in  the  habit 
of  flying  out  and  then  returning 
again,  for  bees,  which  without  doubt 
are  naturally  wild,  do  so  too.  Some 
persons  have  deer  so  tame,  that  they 
will  go  into  the  woods,  and  regularly 
return  again ;  yet  no  one  denies  that 
deer  are  natunlly  wild.  But,  with 
resj^ect  to  animals  which  are  in  the 
habit  of  going  and  returning,  the 
rule  has  been  adopted,  that  they  are 
considered  yours  as  long  as  they 
haye  the  intention  of  returning,  but 
if  they  cease  to  have  this  intention, 
they  cease  to  be  yours,  and  become 
the  property  of  the  first  person  that 
takes  them.  These  animals  are  sup- 
posed to  have  lost  the  intention, 
when  they  have  loat  the  habit,  of 
returning. 
D.  xli.  1.  65, 

16.  But  fowls  and  geese  are  not 
naturally  wild,  which  we  may  learn 
from  there  being  particular  kmds  of 
fowls  and  geese  wnich  we  term  wild. 
And,  therefore,  if  your  geese  or  fowls 
shoidd  be  frightened, and  t^e  flight, 
they  are  still  regarded  as  yours  wher- 
ever they  may  be,  although  you  may 
have  lost  sight  of  them ;  and  who- 
ever detains  such  animals  with  a 
view  to  his  own  profit,  commits  a 
theft 

1.  6.  6. 

17.  The  things  we  take  from  our 
enemies  become  immediately  ours  by 
the  law  of  nations,  so  that  even  free- 
men thus  become  our  slaves ;  but  if 
they  afterwards  escape  from  ua,  and 
return  to  their  own  people,  they  re- 
gain their  former  condition. 

1.  6.  7;  D.  xli.  1.  7. 

The  possessions  of  an  enemy  were  always  looked  on  as  res 
nuUiua ;  the  first  person  who  took  them  became  the  owner. 
Practically,  of  course,  things  taken  in  war  did  not  belong  to 
the  particular  soldier  who  took  them,  unless  in  very  excep- 
tional cases,  because  he  took  them  as  one  of  a  large  body, 
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whose  exertions  all  contributed,  directly  or  indirectly,  to  the 
capture.  The  army,  again,  did  but  represent  the  state ;  and 
though  moveables  were  generally  given  up  to  the  soldiers  and 
divided  among  them,  land  taken  in  war  was  claimed  by  the 
state,  whose  servants  the  soldiers  were  and  in  whose  behalf 
they  fought. 

Just  as  the  freeman,  who  had  been  made  a  prisoner  and  a 
slave,  regained  his  status  when  he  returned  to  his  own  coun- 
try by  the  ^'tw  posiiimmii  (see  Bk.  i.  Tit.  12.  5),  so  every- 
thing that  returned  to  its  former  state  of  being  free  from  any 
owner,  was  said  to  do  so  by  a  process  analogous  to  the  jus 
postLim/inii.  Marcian,  for  example,  speaks  in  the  Digest  (i. 
8.  6.)  of  a  person  building  on  a  shore,  and  after  having  said 
that  the  soil  is  only  his  while  the  building  remains,  goes  on, 
alioquin^  cedificio  dilapso^  quasi  jure  postlvminiirevertitur 
locus  in  pristinam  causam. 

We  have  no  mention  here,  which  we  might  expect  to  have, 
of  the  mode  by  which  things  retaken  in  war  returned  to  their 
owners,  nor  what  things  did  so  return.  We  know  that  the 
things  that  did  return  were  said  to  do  so  by  postliminium : 
Pomponius  says,  (duxB  species  postlvminii  sunt  aut  vt  ipsi 
revertafnur  aut  aliquid  recipiamuSy  D.  xlix.  15.  14.)  Gene- 
rally speaking,  if  the  property  of  individuals  was  captured  by 
an  enemy  and  retaken,  it  was  prceda,  that  is,  was  part  of  the 
spoil  of  war,  and  belonged  to  the  state,  not  to  its  former 
owner.  But  there  were  certain  things  to  which  a  jus  postli" 
minii  attached,  and  which,  if  retaken,  reverted  to  their  ori- 
ginal owner,  and  did  not  form  part  of  the  prceda.  These 
things,  so  far  as  we  know  them,  were  land,  slaves,  horses, 
mules,  and  ships  used  in  war.  (Cic.  Top.  8  ;  D.  xlix.  15.  2.) 

18.  Item  lapilli  et  geinin»  et        18.  Fredoos    stones,  gems,    and 
cetera  qua  in  litore  inveniuntiir,    other  things,  found  upon  the  sea- 
j ure natural!  statim  inventorisfiunt.    shore,  become  immediately  by  natu- 
ral law  the  property  of  the  finder. 

D.  i.  8.  3. 

In  the  next  section  Justinian  leaves  the  subject  of  acquisi- 
tion by  occupation,  but  afterwards  speaks  of  matters  that 
properly  belong  to  it,  of  islands  rising  in  the  sea  (paragr.  22), 
treasures  found  (paragr.  39X  things  abandoned  by  their 
owner  (paragr.  47,  48).  ^ 

19.  Item  ea  quae  ex  animalibus  19.  All  that  is  bom  of  animals  of 
dominio  tuo  subjectis  nata  sunt,    which  you  are  the  owner,  becomes 

^eodem  jure  tibi  adquiruntur.  by  the  same  law  your  property. 

.  D.  xH.  1.  6. 

From  the  19th  to  the  35th  paragraph  inclusive,  may  be 
taken  together  as  bearing  more  or  less  on  the  subject  of  ac- 
cession*    The  Latin  word  accessio  always  means  an  increase 
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or  addition  to  something  previously  belonging  to  us,  but 
commentators  have  used  the  word  accession  not  only  for  the 
increase  itself,  but  also  for  the  mode  in  which  the  increase 
becomes  our  property. 

First,  there  is  the  instance  given  in  this  section  and  in  the 
35th  section  of  the  produce  of  animals,  and  the  fruits  of  lands 
belonging  to  us.  They  are  really  part  of  that  which  origi- 
nally belonged  to  us.  The  owner  of  the  wheat-seed  is  poten- 
tially the  owner  of  the  blade  and  the  ear,  the  owner  of  the 
I  animal  is  potentially  the  owner  of  its  young. 
i  Again,  a  thing  may  be  an  accession  an  actual  gain  or  in- 
crease to  our  property,  which  was  in  theory  of  law,  but  not  in 
fact,  ours  already.  ^This  is  the  case  with  an  island  in  a  river, 
an  instance  given  in  sec.  22.  >l  The  bed  of  the  river  becomes 
jmblicua  by  the  mere  fact  of  the  river  flowing  over  it;  if 
any  portion  of  the  bed  is  dried  so  as  to  form  an  island,  it 
ceases  to  be  public,  and,  becoming  private,  is  presumed  to 
be  a  part  of  the  adjacent  land.  It  is  something  not  newly 
acquired,  but  restored  to  us  by  nature ;  we  have  been  tem- 
porarily deprived  of  it,  and  again  resume  our  rights  over  it. 

Again,  a  person  who  uses  materials  sometimes  only  gives 
them  a  new  form,  sometimes  makes  with  them  a  new  thing, 
dififerent  from  the  materials  themselves.  When  he  does  the 
latter,  the  thing  he  makes,  the  nova  species^  as  the  jurists 
termed  it,  becomes  his  by  the  fact  of  his  making  it.  The 
thing  did  not  exist,  and  he  has  made  it  to  exist,  and  it  be- 
longs to  him  by  a  title  not  dissimilar  to  that  of  occupation  : 
it  is  a  new  thing,  which  he  is  the  first  to  get  into  his  power. 
To  take  an  instance  given  in  paragraph  25,  a  man  who  makes 
wine  out  of  another's  grapes  has  made  something  new  of  a 
kind  distinct  from  the  grapes  themselves,  and  the  wine  be- 
longs to  him. 

Again,  when  two  things  belonging  to  different  owners  are 
united  so  as  to  become  integral  portions  of  a  common  whole, 
but  one  portion  is  subordinate  and  inferior  to  the  other,  we 
have  to  ask  whether  the  owner  of  the  greater  became  the 
owner  of  the  less  ?  The  Soman  jurists  answered  this  by  ask- 
ing whether  the  two  things  could  after  their  union  be  separa- 
ted from  each  other.  If  this  was  physically  possible  each 
owner  of  the  respective  portions  continued  to  be  owner ;  but 
if  not,  the  owner  of  the  more  important  or  principal  thing 
became  the  owner  of  the  less  important  or  accessory  thing. 

20.  PraBtereaquodperalluvionem  20.  Moreover,    the    alluvial  soil 

agro  tuo  flumen  adjecitjure  gen-  added  by  a  riyer  to  your  land  be- 

tium  tibi  adquiritur.     &t  autem  comes  yours  by  the  law  of  nations, 

alluvio  incrementum  latens;  per  Alluvionisan  imperceptible  increase, 
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alluvionem  Autem  id  yidetur  adjici,  and  that  is  added  by  alluyion ,  which 

quoditapaulatimadjiciturutintel-  ig  added  so  gradually  that  no  one 

ligere  non  possis  quantum  quoquo  can  perceive  how  much  is  added  at 

momento  temporis  adjiciatur.  any  one  moment  of  time. 

D.  xU.  1.  7.  1. 

The  deposit  of  earth  gradually  formed  by  alluvion  upon  the 
bank  of  a  river  is  inseparable  from  the  native  soil  of  the  bank; 
and  the  owner  of  the  latter  acquires  the  former  by  right  of 
accession. 

An  exception  was  made  in  the  case  of  cigri  limitati,  that  is^ 
lands  belonging  to  the  state  by  right  of  conquest,  and  granted 
or  sold  in  plots.  If  these  plots  were  enlarged  by  alluvion, 
the  increase  did  not  become  the  property  of  the  owner  of  the 
plot.  (D.  xli.  1.  16.)  The  reason  seems  to  be  that  the 
particles  deposited  by  alluvion  were  considered  public  as 
forming  portion  of  the  current  of  the  stream,  the  waters  of 
which  were  public,  and  when  these  particles  were  deposited 
by  the  side  of  a  plot  granted  or  sold  by  the  state,  they  were 
not  allowed  to  enlarge  the  plot  of  which  the  state  had  already 
determined  the  proper  size. 

21.  Quod  si  yis  fluminis  partem  21.  But  if  the  violence  of  a  river 
aliquam  ex  tuo  pnedio  detnixerit,  should  bear  away  a  portion  of  your 
et  vidni  preedio  attulerit,  pfdam  land,  and  unite  it  to  that  of  your 
est  earn  tuam  permanere.  Plane,  neighbour,  it  undoubtedly  still  con- 
si  longiore  tempore  fundo  vicini  tinues  yours.  If,  however,  it  re- 
tui  hnserit,  arboresque  quas  secum  mains  for  a  long  time  united  to  your 
traxerit,  in  eum  fundum  radices  neighbour's  land,  and  the  trees, 
e^erint,  ex  eo  tempore  videntur  which  it  swept  away  with  it,  ti^e 
vicini  fundo  adquisitao  esse.  root  in  his  ground,  uiese  trees  from 

that    time   become    part   of  your 
neighbour's  estate. 

D.  xli.  1.  7.  2. 

When  a  large  mass  of  earth  is  carried  to  the  side  of  a  river 
bank,  it  is  quite  possible  to  detach  it,  and  consequently  the 
mass  remains  the  property  of  its  former  owner,  but  if  it 
becomes  inseparable  in  the  manner  described  in  the  text,  then 
the  property  in  it  is  changed. 

Vidmtur  acquisitce  is  substituted  here  for  videtur  acquisita 
in  the  Digest,  to  include  the  trees  themselves  as  well  as  the 
soil  of  the  fragment.     (See  paragr.  31.) 

22.  Insula  quae  in  man  nata  est,  J  22.  When  an  island  is  formed  in 
quod  raro  accidit,  occupantis  fit ;  the  sea,  which  rarely  happens,  it  Ih 
nullius  enim  esse  creditur.  In  flu-  the  property  of  the  first  occupant ; 
mine  nata,  quod  frequenter  accidit,  for  lH9fore  occupation,  it  belongs  to 
si  quidem  mediam  partem  fluminis  no  one.  But  when  an  island  is 
tenet,  conmiunis  est  eorum  qui  ab  formed  in  a  river,  which  frequently 
utraque  parte  fluminis  prope  ripam  happens,  if  it  is  placed  in  the  middle 
pnedia  possident,  pro  modo  latitu-  of  i^  it  belongs  m  common  to  those 

N 


178 


LIB.  II.      TIT.  I. 


dinis  cttj  tuque  fundi,  qu»  latitudo 
prope  npam  sit  Quod  si  alteri 
fMurti  prozimior  sit,  eonim  est  tan- 
tttxn  qui  ab  ea  parte  prope  ripam 
pr»dia  possideut.  Quod  si  aliqua 
parte  divisum  sit  flumen,  deinde 
infra  unitum,  agrurn  alicujus  in 
formam  insulse  Kdegeiit,  ejusdem 
permanet  is  ager  cujus  et  faeiat 


who  possess  the  lands  near  the 
banks  on  each  dde  of  the  riyer,  in 
proportion  to  the  extent  of  each 
man*s  estate  adjoining  the  banks. 
Buty  if  the  island  is  nearer  to  one 
side  than  the  other,  it  belongs  to 
those  persons  only  who  possess  lands 
contiguous  to  the  bank  on  that  side. 
If  a  river  divides  itself  and  after- 
wards unites  again,  thus  giving  to 
any  one^s  land  the  form  of  an  island, 
the  land  still  continues  to  belong  to 
the  person  to  whom  it  belonged 
before. 
D.  xlL  1.  7.  3,  4. 

An  island  formed  by  a  stream  cutting  off  a  portion  of  land 
could  not  be  supposed  to  belong  to  any  one  but  its  former 
owner.  But  if  the  island  was  formed  by  the  bed  of  the  river 
becoming  dry  in  any  part^  it  might  be  doubtful  to  whom  it 
belonged.  The  bed  of  the  river,  as  long  as  the  river  flowed 
over  it,  was  public.  lUe  cdveua  quefm  sUn  fiumen  fecit^  et  si 
privatua  cmtea  fuity  hidpit  tamen  ease  publicus  (D.  xliii. 
12.  1.  7);  or  rather  the  use  of  it  was  public,  while  the  soil 
itself  was  the  property  of  the  private  individuals  to  whom  the 
soil  of  the  banks  belonged,  and  therefore  when  the  bed  was 
dried,  when  it  had  ceased  to  be  subject  to  public  use,  the  pri- 
vate owners  resumed  the  rights  of  ownership  over  it,  quum  ex- 
siccatus  esset  alveus^  proximorum  fit^  qwiajaTn,  populus  eo 
non  utitur.  (D.  bd.  1. 30. 1 .)  If  the  bed  was  not  wholly  but 
partially  dried,  the  island  formed  would  belong  to  the  owner  of 
the  nearest  bank ;  if  it  lay  entirely  on  one  side  of  the  stream,or 
if  it  lay  partly  on  one  side  and  partly  on  the  other,  it  would 
belong  to  the  owners  of  both  banks  in  such  proportion  as  a 
line  drawn  from  the  middle  of  the  stream  woiild  divide  it. 


23.  Quod  si  natural!  alveo  in 
uniTersum  derelicto,  alia  parte 
fluere  coeperit,  prior  quidem  alveus 
eorum  est  qui  prope  ripam    ejus 

Ersedia  possident,  pro  modo  scihcet 
ititudinis  cuj  usque  agri  quie, 
latitudo  prope  ripam  sit  Novus 
autem  alveus  ejus  juris  esse  indpit, 
cujus  et  ipsum  flumen,  id  est  pub- 
licus.  Quod  si  post  aliquodtempus 
ad  priorem  alveum  reversum  fuerit 
flumen,  riirsus  novus  alveus  eorum 
esse  incipit  qui  prope  ripam  ejus 
pnedia  possident 

D.  xH. 


23.  If  a  river,  entirely  forsaking 
its  natural  channel,  begins  to  flow 
in  another  direction^  the  old  bed  of 
the  river  belongs  to  those  who  pos- 
sess the  lands  adjoining  its  banks, 
in  proporti6n  to  the  extent  that  their 
respec^ve  estates  adjoin  the  banks. 
The  new  bed  follows  the  condition 
of  the  river,  that  is,  it  becomes 
public.  And,  if  after  some  time  the 
river  returns  to  its  former  channel, 
the  new  bed  again  becomes  the  pro- 
perty of  those  who  possess  the  limds 
contiguous  to  its  banks. 
1.  7.  5. 
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It  might  happen  that  the  soil  over  which  the  river  flowed 
was  known  to  have  belonged  to  a  different  person,  and  not  to 
the  owners  of  the  adjacent  banks.  If  the  river  changed  its 
channel  and  left  the  soil  dry^  to  whom  was  the  recovered  land 
to  belong,  could  its  original  owner  claim  it,  or  was  the  pre- 
sumption of  law  so  fixed  in  favour  of  the  owners  of  the  ad- 
jacent banks  that  nothing  was  admitted  to  rebut  it  ?  G-aius 
says  that  strict  law  was  against  the  original  owner,  but  adds, 
vix  est  ut  id  obtineat  (D.  xli  1.  7.  5);  equity  would  hardly 
allow  such  strictness  to  prevail  in  all  cases. 


24.  Alia  sane  causa  est,  si  cujus 
totus  ager  inundatus  faerit :  neque 
enim  inundatio  fundi  speciem  com- 
mutat,  et  ob  id  si  recesserit  aqua, 
palam  est  eum  f undum  ej  us  manere 
cujus  et  fuit. 


24.  The  case  is  quite  different  if 
any  one's  land  is  completely  inun- 
dated ;  for  the  inundation  does  not 
alter  the  nature  of  the  land,  and 
therefore,  when  the  waters  have  re- 
ceded, the  land  is  indisputably  the 
property  of  its  former  owner, 

D.  xli.  1.  7.  6. 


An  inundation  is  here  contrasted  with  a  change  in  the 
course  of  a  river.  A  field  overflowed  with  water  is  still  a  field, 
and  as  much  belongs  to  its  owner  as  if  it  were  dry. 


26.  Cum  ex  aliena  materia  spe- 
cies aliqua  facta  sit  ab  aliquo,  qusBri 
solet  quia  eorum  naturali  ratione 
dominus  sit,  utrum  is  qui  fecerit; 
an  iUe  potius  qui  materiie  dominus 
fuerit.  Ut  ecce,  si  ^uis  ex  alienis 
uvis  aut  olivis  aut  spicis  vinum  aut 
oleum  aut  frumentum  fecerit.  aut 
ex  alieno  auro  vel  argento  vel  ssre 
vae  aliquod  fecerit,  yel  ex  alieno 
vino  et  melle  mulsum  miscuerit, 
vel  ex  medicamentis  alienis  empla- 
strum  aut  coUyrium  composuerit, 
vel  ex  aliena  lana  vestimentum 
fecerit;  vel  ex  alienis  tabulisnavem 
vel  armarium  vel  suhsellium  fabri- 
cayerit.  £t  post  multas  Sabiniano- 
rum  et  Proculianorum  ambiguitates 
placuit  media  sententia  existiman- 
tium,  si  ea  species  ad  materiam  re- 
duci  poesit,  eum  videri  dominum 
esse,  qui  materise  dominus  fuerit ; 
81  non  possit  reduci,  eum  potius  in- 
telligi  dominum,  qui  fecerit;  ut 
ecce,  vas  oonflatimi  potest  ad  rudem 
masaam  nris  vel  argenii  vel  auri 
reduci;  vinum  autem  aut  oleum 
aut  frumentum  ad  uvas  et  olivas 
et  8picas  I'everti  non  potest,  ac  ne 


26.  When  one  man  has  made  any- 
thing with  materials  belon^g  to 
another,  it  is  often  asked  which,  ac- 
cording to  natural  reason,  ought  to 
be  considered  the  proprietor,  whether 
he  who  gave  the  form,  or  he  rather 
who  owned  the  materials.  For  in- 
stance, suppose  a  person  has  made 
wine,  oil,  or  wheat,  from  the  grapes, 
olives,  or  ears  of  com  belonging  to 
another;  has  cast  a  vessel  out  of 
gold,  silver,  or  brass,  belonging  to 
another ;  has  made  mead  with  an- 
other man^s  wine  and  honey;  has 
composed  a  plaster,  or  eye-salve, 
with  another  man*s  medicaments ; 
has  made  a  garment  with  another's 
wool ;  or  a  ship,  a  chest,  or  a  bench, 
with  another  man's  timber.  After 
long  controversy  between  the  Sabi- 
nians  and  Proculians,  a  middle  opi- 
nion has  been  adopted,  based  on  the 
following  distinction.  If  the  thing 
made  can  be  reduced  to  its  former 
rude  materials,  then  the  owner  of 
the  materials  is  also  considered  the 
owner  of  the  thing  made ;  but,  if  the 
thing  cannot  be  so  reduced,  then  he 
who  made  it  is  the  owner  of  it.    For 
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muUum  quidem  ad  vinum  et  mel  example,  a  yessel,  when  cast,  can 
resolvi  potest.  Quod  si  partim  ex  easily  be  reduced  to  its  rude  mate- 
sua  materia  partim  ex  aliena  spe-  rials  of  brass,  silver,  or  gold ;  but 
ciem  ali^uam  fecerit  auis,  yeluti  wine,  oil,  or  wheat,  cannot  be  re- 
ex  suo  vmo  et  alieno  melle  mulsum  converted  into  grapes,  olives,  or  ears 
miscuerit,  aut  ex  suis  et  alienis  of  com;  ner  can  mead  be  resolved 
medicamentis  emplastrum  aut  col-  into  wine  and  honey.  But,  if  a  man 
lyrium,  aut  ex  sua  lana  et  aliena  has  made  anything,  partly  with  his 
yestimentum  fecerit,  dubitandum  own  materials  and  partly  with  the 
non  est  hoc  casu  eum  esse  dominum  materials  of  another,  as,  if  he  has 
qui  fecerit,  cum  non  solum  operam  made  mead  with  his  own  wine  and 
suam  dedit,  sed  et  partem  ejusdem  another  man's  honey,  or  a  plaster  or 
materiie  prsstavit  eye-salye,  partly  with  his  own,  and 

partly  with  another  man's  medica- 
ments, or  a  garment  with  his  own 
and  also  with  another  man's  wool, 
then  in  such  cases,  he  who  made 
the  thing  is  undoubtedly  the  pro- 

Erietor ;  since  he  not  only  gave  his 
ibour,  but  furnished  also  a  part  of 
the  materials. 
Gai.  ii.  79j  D.  xlL  1.  7.  7;  D.  vi.l.  6. 1 ;  D.  xU.  1.  27. 1. 

When  materials  belonging  to  diflferent  persons  were  mixed 
together,  or  one  person  bestowed  his  labour  on  the  materials 
of  another,  although  one  person  only  might  be  the  owner  of 
the  product,  yet  he  did  not  become  so  at  the  expense  of  others. 
He  was  obliged  to  pay  those  whose  materials  or  labour  had 
been  employed  the  value  of  their  respective  materials  or  labour, 
and  was  liable  to  a  condictio  or  personal  action  (see  Introd. 
sec  95)  for  the  enforcement  of  the  payment  He  himself 
could  claim  the  product  itself  by  miidicatio,  or  real  action, 
given  only  to  the  owner  of  a  thing.  The  jurists  very  com- 
monly speak  of  a  person  being  able  to  vindicate  a  thing  as  a 
mode  of  saying  that  he  is  the  owner,  the  test  of  ownership 
being  whether  the  supposed  owner  could  or  could  not  claim 
the  thing  by  vindicatio. 

Supposing  a  person  formed  a  thing  with  materials  belonging 
to  another,  which  was  the  one  that  could  claim  it  by  a  real 
action,  the  maker  of  the  thing  or  the  owner  of  the  materials? 
The  Proculians  said,  the  thing  is  a  new  thing  and  its  maker  is 
the  owner ;  the  Sabinians  said,  the  materials  remain,  although 
their  form  is  changed,  and  their  proprietor  is  the  owner  of  the 
thing  made.  The  distinction  sanctioned  by  Justinian  decided 
the  question  according  to  the  fact  of  there  being  or  not  being 
a  really  new  thing  made.  If  there  was,  then  the  reasoning  of 
the  Proculians  held  good,  and  the  maker  becomes  the  owner 
by  a  species  of  occupation,  quia  quod  factum  esty  antea  nuU 
Hue  fuerat  If  the  thing  made  was  only  the  old  materials  in 
a  new  form,  then  it  belonged  to  the  owner  of  the  materials  in 
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accordance  mth  the  opinions  of  the  Sabinians.  The  opinion 
of  each  school,  therefore,  was  admitted  where  the  facts  were 
in  accordance  with  it. 

In  the  latter  part  of  the  section  Justinian  says  that  if  the 
materials  were  partly  the  property  of  the  maker,  the  thing 
made  certainly  belonged  to  him.  This  must  be  understood 
strictly  with  reference  to  the  case  spoken  of  in  the  text,  that, 
namely,  of  materials,  none  being  merely  accessory,  i.e.  subordin- 
ate, to  the  others,  being  inseparably  mixed  together.  If  some  of 
the  materials  were  only  accessory,  and  the  thing  made  was  not 
a  new  thing,  it  would  not  necessarily  belong  to  the  maker,  but 
would  only  belong  to  him  if  he  were  the  owner  of  the  principal 
materials ;  and  if  the  diflferent  materials  were  separable  from 
each  other,  they  would  still  belong  to  their  respective  owners. 

26.  Si  tamen  alienam  purpuram  26.  K,  however,  nny  one  has  inter- 
Testimento  auo  quia  intexuit,  licet  woven  purple  belonging  to  another 
pretiodor  eat  purpura,  accessionia  into  his  own  vestment,  the  purple,  al- 
vice  cedit  vestiniento.  Et  qui  do-  though  the  more  valuable, attaches  to 
minus  fiiit  purpurs,  adversus  eum  the  vestment  as  an  accession,  and  its 
qui  subripuit,  habet  furti  actionem  former  owner  has  an  action  of  theft, 
et  condictionem,  sive  ipse  sit  qui  and  a  condiction  against  the  pnerson 
vestimentum  fecit,  sive  alius ;  nam  who  stole  it  from  him,  whether  it  was 
extinctSB  res,  licet  vindicari  non  he  or  some  one  else  who  made  the 
poflsint,  condici  tamen  a  furibus  et  vestment  For  although  things  which 
quibusdam  aliis  possessoribus  pos-  have  perished  cannot  be  reclaimed 
sunt.  by  vindication,  yet  this  gives  ground 

for  a  condiction  against  the  thief, 
and  against  many  other  possessors. 
D.  X.  4.  7.  2 ;  Gai.  ii.  70. 

This  is  an  instance  of  what  is  termed  by  commentators 
adjunctio.  The  owner  of  a  thing  in  the  possession  of  another 
could  bring  an  action  called  ad  exkibendum,  to  make  th«  per- 
son, in  whose  possession  it  was,  produce  or  exhibit  it,  so  that 
the  owner,  if  he  could  establish  his  claim  to  it  by  vindication, 
might  be  sure  that  it  was  not  made  away  with.  Ulpian  says, 
in  the  Digest  (x.  4.  7.  2),  that  a  person  whose  purple  was  inter- 
woven could  bring  an  action  ad  exhibendum  against  the  owner 
of  the  vestment.  This,  which  is  as  much  as  to  say  that  the 
owner  of  the  purple  is  still  its  owner,  seems  at  variance  with 
what  Justinian  says  here  of  the  purple  acceding  to  the  vest- 
ment, and  of  the  person,  qui  dominua  fuit  purpurce^  having 
only  a  personal  action.  Their  respective  decisions  would, 
however,  be  right,  according  as  the  purple  was  not  or  was  an 
inseparable  part  of  the  vestment.  Supposing  the  purple  was 
so  interwoven  that  it  could  be  again  separated,  then  its  owner, 
remaining  its  owner,  could  bring  an  action  ad  exhibendum.  If 
it  were  made  an  inseparable  part  of  the  vestment,  if  it  were  an 
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extinctareSf  i.e.  could  no  more  have  a  separate,  distinct  exist- 
ence, then,  beingby  itsnature  accessory  to  the  vestment,  it  would 
becomethepropertyof  the  owner  of  the  vestment,  and  its  former 
owner  would  only  have  a  personal  action  to  recover  its  value. 
QuHmadam  possessorihus.  The  word  quibusdam  is  used  to 
exclude  bona  fide  possessors  of  the  rea  (odinda^  who  had  not 
done  anything  to  cause  it  to  perish.  Against  an  actual  thief 
an  actio  furti  and  a  condictio  might  be  brought,  against  others 
only  a  condictio.    (Theophil,  Paraphr.) 

27.  If  materiala  belonging  to  two 
persons  are  mixed  togetner  by  their 
mutual  consent,  whatever  \a  thence 
produced  is  common  to  both,  as  if, 
tor  instance,  they  have  intermixed 
their  wines,  or  melted  together  their 
gold  or  silyer.  And  although  the 
materials  are  different  which  are  em- 
ployed in  the  admixture,  and  thus  a 
new  substance  is  formed,  as  when 
mead  is  made  with  wine  and  honey, 
or  electrum  by  fusing  together  gold 
and  silTer,  the  rule  is  the  same;  for 
in  this  case  the  new  substance  is 
undoubtedly  common.  And  if  it  is  by 
chance,  ana  not  by  the  intention  of 
the  proprietors,  that  materials,  whe- 
ther similar  or  different,  are  mixed 
together,  the  rule  is  still  the  same. 
D.  xK.  1.  7-9. 

This  union  of  liquids  is  termed  by  commentators  confusio. 
When  the  product  became  common  property,  then  any  of  the 
joint  proprietors  could  procure  their  own  share  to  be  given  up 
to  them  by  bringing  an  action  called  communi  dividervdo. 


27.  Si  duorum  materiaa  ex  vo- 
luntate  dominorum  confusce  sint, 
totum  id  corpus  quod  ex  confu- 
done  fit  utri usque  commune  est; 
yeluti  si  qui  vina  sua  oonfuderint, 
aut  massas  argenti  vel  auri  con- 
flaverint  Sed  etsi  diversn  mate- 
riffi  sint,  et  ob  id  propria  species 
facta  sit,  forte  ex  vino  et  melle 
mulsum,  aut  ex  auro  et  argento 
electrum,  idem  juris  est:  nam  et 
eo  casu  communem  esse  speciem 
non  dubitatur.  Quod  si  fortuitu 
et  non  yoluntate  dominorum  con- 
fuses fuerint  yel  diyersse  materia, 
yel  quas  ejusdem  ^neris  stmt, 
idem  juris  esse  placuit 


28.  Quod  si  frumentum  Titii  fru- 
mento  tuo  mixtum  fuerit,  si  qui- 
dem  ex  yoluntate  yestra,  commune 
erit ;  quia  singula  corpora,  id  est, 
singula  grana  quae  cuj  usque  pro- 
pria fuerunt,  ex  consensu  yestro 
communicata  sunt.  Quod  si  casu 
id  mixtum  fuerit,  yel  Titus  id  mis- 
cuerit  sine  tua  voluntate,  non  yi- 
detur  commune  esse,  quia  singula 
corpora  in  sua  substantia  durant ; 
nee  magis  istis  casibus  commime 
fit  frumentum,  qusm  ^x  intelligi- 
tur  esse  communis,  si  pecora  Titii 
tuis  pecoribus  mixta  fuerint.  Sed 
si  ab  alterutro  yestrum  totum  id 
frumentum  retineatur,  in  rem  qui- 


28.  If  the  wheat  of  Titius  is  mixed 
with  yours,  when  this  takes  place  by 
your  mutual  consent,  the  mixed  heap 
belongs  to  you  in  common ;  because 
each  body,  that  is,  each  grain,  which 
before  was  the  property  of  one  or 
other  of  you,  has  by  your  mutual 
consent  been  made  your  conmion 
property ;  but,  if  the  intermixture 
were  accidental,  or  made  by  Titius 
without  your  consent,  the  mixed 
wheat  does  not  then  belong  to  you 
both  in  conmion ;  because  the  grains 
still  remain  distinct,  and  retain  their 
proper  substance.  The  wheat  in  such 
a  case  no  more  becomes  common  to 
you  both,  than  a  flock  would  be,  if 
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dem  actio  pro  modo  firumenti  cu- 
ju0^ue  competit;  arbitrio  autem 
judicis  continetur,  at  ipse  »8timet 
quale  cujaaque  fr  amen  turn  fuerit 


»T1 


the  sbeep  of  Titius  were  mixed  with 
yours ;  but,  if  either  one  of  you  keep 
the  whole  Quantity  of  mixed  wheat, 
the  other  has  a  real  action  for  the 
amount  of  wheat  belonging  to  him, 
but  it  is  in  the  province  of  tne  judge 
to  estimate  the  quality  of  the  wheat 
belonging  to  each. 
D.  vL  1.  4.  5. 


'This  mixing  together  of  things  not  liqufd  is  termed  by  com- 
mentators commixtio.  If  the  things  mixed,  still  remaining 
the  property  of  their  former  owners,  were  easy  to  separate 
again,  as  for  instance,  sheep  united  in  one  flock,  when  one 
owner  brought  his  claim  by  mndicatio,  his  property  was  re- 
stored to  him  without  diffi<?ulty ;  but  if  there  was  difficulty  in 
separating  the  materials  ^om  each  other,  as  in  dividing  the 
grains  of  wheat  in  a.  heap,  the  obvious  mode  would  be  to 
distribute  the  whole  he9>p  in  shares  proportionate  to  the 
quantity  of  wheat  belonging  to  the  respective  owners.  But  it 
might  happen  that  the  wheat  mixed  together  was  not  all  of 
the  same  quality,  and  therefore  the  owner  of  the  better  kind 
of  wheat  would  lose  by  having  a  share  determined  in  amount 
only  by  the  quantity  of  his  wheat ;  and  the  judge  therefore 
was  permitted  to  exercise  his  judgment  {arbitrio  cantinetur 
— see  Introd.  sec.  106)  how  great  an  addition  ought  to  be 
made  to  his  share  to  compensate  for  the  superior  quality  of 
the  wheat  originally  belonging  to  him. 


29.  Cum  in  suo  solo  aliquis  ex 
aliena  materia  aedificaverit,  ipse 
intelligitur  dominus  ssdificii ;  quia 
omne  quod  in^dificatur  solo  cedit. 
Kec  tamen  ideo  is  qui  materisd 
dominus  fuerat,  desinit  dominus 
ejus  esse ;  sed  tantisperneque  vin- 
mcare  eam  potest,  neque  ad  ex- 
hibendum  de  ea  re  agere,  propter 
legem  duodecim  tabularum,  qua 
cavetur  ne  quia  tignum  alienum 
SBdibus  suis  junctum  eximere  co- 
gatur,  sed  duplum  pro  eo  pmstet 
per  actionem  quas  vocatur  de  tig- 
no  injuncto.  Appellatione  autem 
tigni  omnis  materia  siffuificatury 
ex  qua  sedificia  fiunt  Quod  ideo 
provisom  est,  ne  asdificia  rescindi 
necesse  sit ;  sed  si  aliqua  ex  causa 
dirutam  sit  sedificium,  potent  ma- 
teria?  dominus,  si  non  fuerit  du- 
plum jam  persecutus,  tunc  eam 


29.  If  a  man  builds  upon  his  own 
eround  with  the  materials  of  another, 
he  is  considered  the  proprietor  of  the 
building,  because  everything  built  on 
the  soil  accedes  to  it  The  owner  of 
the  materials  does  not,  however,  cease 
to  be  owner,  only  while  the  building 
stands  he  cannot  claim  the  materials, 
or  demand  to  have  them  exhibited,  on 
account  of  the  law  of  the  Twelve 
Tables,  providing  that  no  one  is  to  be 
compelled  to  take  away  the  tigtium  of 
anotner  which  has  been  made  part  of 
his  own  building,  but  that  he  may  be 
made,  bv  the  action  de  tigno  n^uncto 
to  pay  doable  the  value ;  and  under 
the  term  tignwn  all  materials  for 
building  are  comprehended.  The  ob- 
ject of  this  provision  was  to  prevent 
the   necessity   of  buildings    being 

Sulled  down.    But  if  the  building  is 
eatroyed  from  any  cause,  then  the 
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yindicare  et  ad  exhibendum  de  ea    owner  of  the  materials,  if  he  has  not 
re  agere.  already  obtained  the  aouble  value, 

may  reclaim  the  materials,  and  de- 
mand to  have  them  exhibited. 
Gai.  ii.  73 ;  D.  xli.  1.  7. 10. 

Materials,  although  forming  part  of  a  building  belonging  to 
the  owner  of  the  ground,  were  not  considered  themselves  as 
necessarily  belonging  to  the  owner  of  the  building.  They  were 
still  the  property  of  the  person  to  whom  they  had  belonged 
before  being  employed  in  the  building.  They  were  separable 
from  the  soil,  and,  if  a  special  law  had  not  prevented  it, 
could  have  been  claimed  by  their  owner,  and  their  production 
enforced  by  an  action  ad  exhibendum.  The  Twelve  Tables 
forbad,  however,  the  needless  destruction  of  buildings,  ne 
cedificia  reacindi  necesse  sit  They  suspended  the  right  of 
claiming  the  materials,  or  bringing  an  action  ad  exhibe^ndum 
until  the  building  was  destroyed.  When  it  was  destroyed  in 
any  way  {aJ^iqua  ex  causa)  the  material  might  be  reclaimed, 
or  an  action  ad  exhibendum  brought.  Meanwhile,  by  an 
action  termed  de  tigno  injuncto  their  owner  might,  if  he 
preferred,  recover  double  their  value,  forfeiting,  however, 
thereby  all  right  of  eventually  reclaiming  them. 

Such  was  the  law  when  the  builder  employed  the  materials 
of  another  quite  innocently.  If  this  conduct  was  tainted  with 
m/Ua  fideSy  as  it  would  be  if  he  knew  that  the  materials  did 
not  belong  to  him,  the  law  of  the  Twelve  Tables  still  prevented 
the  materials  being  at  once  reclaimed  by  the  compulsory  de- 
struction of  the  building ;  but  an  action  ad  exhibendum,  was 
permitted  to  be  brought  as  a  means  of  punishing  the  builder. 
(D.  vi  1.  23.  6.)  The  effect  of  this  action  in  such  a  case  was 
that  the  defendant,  not  producing  the  thing  demanded,  was 
condemned  in  such  a  sum  as  the  judge  thought  right  as  a 
punishment  for  his  having  put  it  out  of  his  power  to  produce 
it — quasi  dolo  fecerU  quominus  possideat  (D.  xlvii.  3. 1. 2.) 

30.  Ex  diverso,  si  quis  in  alieno  30.  On  the  contrary,  if  any  one 

solo  sua  materia  domum  aBdifica-  builds  with  his  own  materials  on  the 

verit,   illius  fit  domus    cujus    et  ground  of  another,  the  building  be- 

solum  est     Sed  hoc  casu  materia  comes  the  property  of  him  to  whom 

dominus  proprietatem  ejus  amittit,  the  ground  belongs.  But  in  this  case 

quia    voluntate    ejus    intelligitur  the  owner  of  the  materials  loses  his 

alienata,  utique  si  non  ignorabat  property,  because  he  is  presumed  to 

se  in  alieno  solo  fedificare ;  et  ideo  have  voluntarily  parted  with  them, 

licet  diruta  sit  domus,  materiam  that  is,  if  he  knew  he  was  building 

tamen  vindicare  non  potest.   Certe  upon  another*s  land ;  and,  therefore, 

illud    constat,    si    in  possessione  ii  the  building  should  be  destroyed, 

constitute  eedificatore,  soli  dominus  he  cannot,  even  then,  reclaim  the 

petat  domtmi  suam  esse,  nee  solvat  materials.    Of  course^  if  the  person 
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pretium  materise  et  mercedes  fa-  who  builds  is  in  possession  of  the 
Droram,  posse  eum  per  excep-  soil,  and  the  owner  of  the  soil  claims 
tionem  doli  mali  repelli,  utique  si  %the  building,  but  refuses  to  pay  the 
bonse  fidei  possessor  fuerit,  qui  price  of  the  materials  and  the  wages 
Kdiiicayit ;  nam  scienti  alienum  of  the  workmen,  the  owner  may  be 
solum  esse  potest  objid  culpa,  repelled  by  an  exception  of  c2o/tw'm«- 
quod  sedificayerit  temere  in  eo  solo  Itts,  ^royided  the  builder  was  in  pos- 
quod  intelligeret  alienum  esse.  session  bona  fide.    For  if  he  knew 

that  he  was  not  the  owner  of  the  soil, 
it  might  be  objected  that  he  was 
wrong  to  build  on  ground  which  he 
knew  to  be  the  property  of  another. 

D.  xli.  1.  7.  12. 

If  a  person  used  his  own  materials  in  building  on  the  land 
of  another,  he  must  have  done  so  either  knowing  or  not  know- 
ing that  the  land  was  not  his  own.  If  he  did  not  know  this, 
then,  when  the  building  was  destroyed,  he  could  reclaim  the  ma- 
terials ;  or,  if  he  was  in  possession  of  the  building,  could  refuse 
to  deliver  it  to  the  owner  unless  he  was  indemnified  for  his  ex- 
penses, at  least  so  far  as  they  had  been  incurred  profitably  to 
the  owner  of  the  soil.  If  he  did  know  that  the  land  was  not 
his  own,  the  text,  adopting  the  words  of  Gains  (D.  xli.  1.  7. 
12),  says  that  he  entirely  lost  all  property  in  the  materials,  and 
was  considered  to  have  voluntarily  alienated  them.  There  are 
passages  both  in  the  Digest  and  Code  not  quite  in  accordance 
with  this  decision,  and  which  would  make  it  appear  that,  if  the 
owner  of  the  materials  could  show  that  it  was  not  his  intention 
to  give  them  to  the  owner  of  the  land,  he  could  recover  them 
or  their  value.     (D.  v.  3.  38 ;  Cod.  iii.  32.  2  ;  C.  iii.  32.  5.) 

Dolus  malus  (opposed  to  dolib8  bonus,  artifice  which  the 
law  considers  honestly  employed)  means  fraud.  When  a 
plaintifif  was  repelled  by  an  exception  of  fraud,  such  words  as 
these  were  introduced  in  the  intentio  of  the  action  :  siinea 
re  nihil  dolo  malo  Auli  Agerii  factum  sit,  nequefiat  (See 
Introd.  sec.  104.) 

31.  Si  Titius  alienam  plantam  31.  If  Titius  places  another  man's 

in  solo  suo  poeuerit,  ipsius  erit,  et  plant  in  ground  belonging  to  himself, 

ex  diyerso  si  Titius  suam  plantam  the  plant  will  belong  to  Titius ;  on 

in  Msevii    solo    posuerit,    Msevii  the  contrary,  if  Titius  places  his  own 

planta  erit :  si  modo  utroque  casu  plant  in  the  ground  of  Msevius,  the 

radices  egerit;    ante  enim  quam  plant  will  belong  to  Maeyius — that  is, 

radices  egerit,  ejus  permanet  cujus  if,  in  oither  case,  the  plant  has  taken 

et  fuerat.      Adeo  autem    ex    eo  root ;  for,  before  it  has  taken  root,  it 

tempore  quo  radices  agit  planta,  remains  the  property  of  its  former 

proprietas  ejus  commutatur,  ut  si  owner.    But  from  the  time  it  has 

yicini  arbor  ita  terram  Titii  pres-  taken  root,  the  property  in  it  is 

sent  ut  in  ejus  fundum  radices  changed  ;  so  much  so,  that  if  the  tree 

egerit,  Titii  effici  arborem  dica-  of  a  neighbourpresses  so  closely  on 

mus ',    rationem    enim    non    per-  the  ground  of  Titius  as  to  take  root 
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mittere  at  alterius  arbor  esse  in-  in  it,  we  pronoonoe  that  the  tree  be- 
telligatur,  ^uam  cuius  in  fundum  comes  the  property  of  Titius.  For 
radices  egisset  £t  ideo  prope  reason  does  not  permit,  that  a  tree 
confinium  arbor  posita,  si  etiam  m  should  be  considered  the  property  of 
Ticini  fundum  radices  egeiit,  com-  any  one  else  than  of  him^  in  whose 
munis  fit  ground  it  has  taken  root ;  and  there- 

fore, if  a  tree^  planted  near  a  boun- 
dary, extends  its  roots  into  the  lands 
of  a  neighbour,  it  becomes  common. 
Gal  u.  74;  xU.  1.  7. 13. 

The  tree  after  it  had  once  taken  root,  did  not  belong  to  its 
former  owner^  although  it  was  afterwards  severed  from  the  soil. 
It  would  seem  natural  that  it  should  belong  to  him,  because  it 
was  separable  from  the  soil,  and  did  not  become  a  part  of  it 
more  than  the  materials  of  a  building  became  part  of  the  soil ; 
but  the  juristconsidered  that  the  nourishment  it  had  drawn  from 
the  soil  had  made  it  a  new  tree,  alia  facta  est  (D.  xli.  1. 26.  2), 
and  thus  the  owner  of  the  soil  claimed  it  by  occupation. 

When  the  text  says  that  the  tree  which  strikes  root  into 
the  soil  of  Titius  belongs  to  Titius,  this  is  only  to  be  under- 
stood of  a  tree  of  which  all  the  roots  are  in  the  soil  of  Titius. 
If  only  some  of  the  roots  were  in  the  soil  of  Titius,  the  tree 
would  belong  partly  to  Titius,  partly  to  its  former  owner. 

32.  Qua  ratione  autem  plantn  32.  As  plants  rooted  in  the  earth 
qu»  terra  coalescunt,  solo  cedunt,    accede  to  the  soil,  so,  in  the  same 


eadem  ratione  friimenta   quoque 

Esata  sunt,  solo  cedere  intel- 
tur.  Ceterum  sicut  is  qui  in 
o  solo  asdificaverit,  si  ab  eo 
dominus  petat  sedificium,  defend! 
potest  per  ezcepdonem  doli  mali 
secundum  ea  ^usb  diximus,  ita 
ejusdem  exceptionis  auxilio  tutus 
esse  potest  is  qui  alienum  fundum 
sua  impensa  bona  fide  conseruit 


33.  litem  quoque,  licet  auren 
sint,  perinde  chartis  membranisque 
cedunt,  ac  solo  cedere  solent  ea 
^uflB  imedificantur  aut  inseruotur: 
ideoque  si  in  chartis  membranisFe 
tuis  carmen  yel  historiam  vel  ora^ 
tionem  Titius  scripserit,  hujus  cor- 
poris non  Titius  sed  tu  dominus 
esse  Tideris.  Sed  si  a  Titio  petas 
tuos  libros  tuasve  membranas,  nee 
impensas  scripturte  solyere  paratus 
siSf  poterit  se  Titius  defendere  per 
exceptionem  doli  mali,  utique  si 


way,  grains  of  wheat  which  have 
been  sown  are  considered  to  accede 
to  the  soiL  But  as  he,  who  has  built 
on  the  ground  of  another,  mav,  ac- 
cording to  what  we  have  said,  aefend 
himself  by  an  exception  of  doUu 
ma^tw,if  the  proprietor  of  the  ground 
claims  the  buildmg;  so  also  he  may 
protect  himself  by  the  aid  of  the 
same  exception,  who.  at  his  own 
expense  and  acting  bona  fide^  has 
sown  another  man's  land. 
Gai.  ii.  76,  76;  D.  xli.  1.9. 

33.  Written  characters,although  of 
gold,  accede  to  the  paper  or  parch- 
ment on  which  the^  are  written,  just 
as  whatever  is  built  on,  or  sown  in, 
the  soil,  accedes  to  the  soiL  And 
therefore  if  Titius  has  written  a 
poem,  a  history,  or  an  oration,  on 
your  paper  or  parchment,  you,  and 
not  Titius,  are  the  owner  of  the  writ- 
toi  paper.  But  if  you  claim  your 
books  or  parchments  from  Titius,  but 
refuse  to  defray  the  expense  of  the 
writing,  then  Titius  can  defend  him- 
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earum  chartaram  membrananimve    self  b^  an  exceptioD  of  dohu  mahs ; 
poeaeeaionem  bona  fide  nactus  est      that  is,  if  it  was  bona  Mb  that  he 

obtained  possession  of  iLe  papers  or 

parchments. 
GAi.ii.77;  D.xli.  1.9.1. 

In  this  case  the  letters  are  inseparahle  from,  and  sub- 
ordinate to,  the  substance  on  which  they  are  written,  and 
become  at  once  the  property  of  the  owner  of  that  substance. 


34.  If  a  person  has  painted  on  the 
tablet  of  another,  some  think  that 
the  tablet  accedes  to  the  picture, 
others,  that  the  picture,  of  wnate^er 
quality  it  may  be,  accedes  to  the 
tablet  It  seems  to  us  the  better 
opinion,  that  the  tablet  should  accede 
to  the  picture ;  for  it  is  ridiculous, 
that  a  painting  of  Apelles  or  Par- 
rhasius  should  be  but  tne  accessory  of 
a  thoroughly  worthless  tablet,  fiut 
if  the  owner  of  the  tablet  is  in  pos- 
session of  the  picture,  the  painter, 
should  he  claim  it  from  him,  but  re- 
fuse to  pay  the  value  of  the  tablet, 
may  be  repelled  Tby  an  exception  of 
Mm  malm.  If  the  painter  is  in 
possession  of  the  picture,  it  follows 
that  the  owner  ot  the  tablet  is  en- 
titled to  a  utiUs  actio  against  him ; 
and  in  this  case,  if  the  owner  of  the 
tablet  does  not  pay  the  value  of  the 
picture,  he  may  also  be  repelled  by 
an  exception  ot  dohu  makts ;  that  is, 
if  the  painter  obtained  possession 
bona  Jiae,  If  the  tablet  has  been 
stolen,  whether  by  the  painter  or 
any  one  else,  the  owner  of  the  tablet 
may  bring  an  action  of  theft 

Gai.  ii.  78 ;  D.  xU.  1.  9.  2. 
As  written  characters  belong  to  the  owner  of  the  substance 
on  which  they  are  written,  so  it  would  seem  to  follow  that  a 
painting  also  would  belong  to  the  owner  of  the  substance  on 
which  it  was  painted ;  and  Paul  (D.  vi.  1.  23.  3)  decides  that 
it  does,  sajring  that  the  painting  could  not  exist  without  the 
substance  on  which  it  was  painted,  and  therefore  acceded  to 
it.  Gains,  whose  opinion  is  adopted  in  the  t«xt,  makes  the 
great  value  of  the  painting  the  reason  for  an  exception  to 
the  rule.  But  the  owner  of  the  tablet  or  substance,  on  which 
the  painting  was  painted,  had  in  one  way  something  of  the 
rights  of  an  owner ;  for  if  the  painter  was  in  possession  of  the 
painting,  the  owner  of  the  tablet  was  not  left  only  to  a  per- 


84.  Si  quis  in  aliena  tabula  pinx- 
erit,  quidam  putant  tabulam  pic- 
ture cedere;  aliis  videturpicturam 
quaHscumque  sit,  tabuhe  cedere. 
Sed  nobis  videtur  melius  esse  tabu- 
lam pictuTffi  cedere ;  ridiculum  est 
enim  picturam  Apellis  vel  Par- 
rhasii  m  accessionem  vilissimfe  ta- 
bula cedere.  Unde  si  a  domino 
tabulae  imaginem  possidente,  is  qui 
pinxit  eam  petat,  nee  solvat  preti  um 
tabulse,  poterit  per  exceptionem 
doli  mali  submoveri.  At  si  is  qui 
pinxit  possideat,  conseauens  est  ut 
utilis  actio  domino  tabuue  ad  versus 
eum  detur:  quo  casu,  sinon  solvat 
impensam  pictursD,  poterit  per  ex- 
ceptionem doli  mali  repelli,  utiqne 
si  bona  fide  possessor  fuerit  iUe  (jui 
picturam  imposuit  Illud  enim 
palam  est  quod,  sive  is  qui  pinxit 
subripuit  tabulas,  sive  alius,  com- 
petit  domino  tabularum  furti  actio. 
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sonal  action  for  the  value  of  the  board,  but  could  claim  the 
board  itself.  The  action  by  which  he  did  so  was  termed 
utUie,  because  it  was  only  an  equitable  method  of  protecting 
him.  The  direct  legal  power  of  claiming  the  tablet  {vmdv- 
catio  recta)  was  in  the  painter  whose  property  the  tablet  had 
become ;  but  the  former  owner  of  the  tablet  was  allowed  still 
to  treat  it  as  his,  in  order  to  compel  the  painter  to  pay  its 
value.  If,  when  the  actio  utUis  was  brought,  the  painter 
paid  the  value  of  the  tablet,  the  right  of  action  was  at  an 
end,  and  the  owner  of  the  tablet  could  not  get  possession  of 
the  picture  by  oflFering  to  pay  its  value. 

The  expression  consequens  est  ut  utilis  actio^  &c.,  must  be 
taken  to  mean,  *  Under  the  circumstance  of  the  painter  pos- 
sessing, it  follows  that  a  utilia  acti^  must  be  given  as  a 
remedy  to  the  owner  of  the  tablet.'  >J       •  • 

35.  Si  quia  a  non  domino  quern  35.  If\nv  one  haa  bona  fide  pur- 
dominum  esse  crediderit,  bona  fide  chased  land  from  another,  whom 
fundum  emerit,  vel  ex  donatione  he  believed  to  be  the  true  owner, 
aliave  qualibet  justa  causa  eeque  when  in  fact  he  was  not,  or  has  bona 
bona  tide  acoeperit,  naturali  ratione  fide  acquired  it  fi-om  such  a  person 
placuit  fructus  quos  percepit,  ejus  by  gift  or  by  any  other  good  title, 
esse  pro  cultura  et  cura ;  et  ideo  si  natural  reason  demands  that  the 
postea  dominus  supervenerit,  et  fruits  which  he  has  gathered  shall 
tundum  vindicet,  de  iructibus  ab  eo  be  his  in  return  for  his  care  and.cul- 
consumptis  agere  non  potest  £i  ture.  And  therefore,  if  the  real 
vero  qui  alienum  funaum  sciens  owner  afterwards  appears  and  claims 
possederit,  non  idem  concessum  his  land,  he  can  have  no  action  for 
est :  itaque  cum  fimdo  etiam  fruc-  fruits,  which  the  possessor  has  con- 
tus,  licet  consumpti  sint,  cogitur  sumed.  But  the  same  allowance  is 
restituere.  not  made  to  him,  who  has  knowicgly 

been  in  possession  of  another's  es- 
tate ;  and  therefore  he  is  compelled 
to  restore,  together  with  the  lands, 
all  the  fruits,  although  they  may 
have  been  consumed. 

D.  xli.  1.  48 ;  D.  xxii.  1. 15. 

Justinian  now  passes  to  the  interest  of  a  &ona  jide  pos- 
sessor and  an  usufructuary  in  the  fruits  of  land,  a  subject  to 
which  he  is  led  by  having  spoken  of  other  ways  in  which  the 
interest  of  the  owner  of  the  soil  was  limited. 

A  person  would  be  said  to  possess  6ona  fide  and  ex  justa 
causa  who  had  received  a  thing  from  a  person  he  believed  to 
be  the  owner  in  any  method  by  which  ownership  could  legally 


As  long  as  the  fruits  still  adhered  to  the  soil,  that  is,  were 
still  ungathered,  they  belonged  to  the  owner  of  the  soil.  If 
gathered,  but  not  consumed,  they  belonged  to  the  hoTia  fide 
possessor  as  against  every  one  except  the  owner  of  the  soil. 
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"When  the  owner  of  the  soil  claimed  them,  they  became  his,  for 
they  had  only  been  the  property  of  the  bcma  fide  possessor 
interim  (D.  xli.  1.  48),  that  is,  provisionally;  but  if  they  had 
been  consumed,  the  owner  of  the  soil  could  not  recover  their 
value  from  the  bona  fide  possessor.  The  mala  fide  possessor, 
on  the  contrary,  was  obliged  to  give  the  value  even  of  those 
that  were  consumed  {reatituere  fructua  consumptos). 

There  seems  little  doubt  that  the  interest  of  the  bona  fide 
possessor  extended  over  all  the  fruits  of  the  land,  and  not 
only  over  those  produced  by  his  cultivation  and  care  (see 
D.  xli.  1.  48),  although  Pomponius  (D.  xxii.  1.  15)  seems  to 
limit  it  to  the  latter. 

36.  Is  ad  quern  U8usfractu9  fundi  86.  The  unufructuary  of  land  is 
pertinet,  non  aliter  fructuum  do-  not  owner  of  the  fruits  until  he  has 
minus  efficitur,  a  uam  si  ipse  eos  himself  gathered  them ;  and,  there- 
perceperit ;  et  ideo,  licet  maturis  fore,  if  ne  should  die,  while  the 
iructiDUB  nondum  tamen  perceptis  fruits,  although  ripe,  are  yet  un- 
decesserit,  ad  heredem  ejus  non  gathered,  they  do  not  belong  to  his 
pertinent,  sed  domino  proprietatis  heirs,  but  are  the  property  of  the 
adquiruntur.  £adem  fere  et  de  owner  of  the  soil.  And  nearly  the 
colono  dicuntur.  same  may  be  said  of  the  colonus. 

The  interest  of  the  usufructuary  has  a  special  Title  (Tit.  4) 
devoted  to  it,  and  all  remarks  upon  it  may  be  reserved  till 
we  arrive  at  that  Title. 

Eademfere.  The  heirs  of  the  colonus  could  gather  fruits 
not  gathered  by  him,  for  his  rights  did  not  perish  with  him  ; 
but  the  heirs  of  the  usufructuary  had  no  rights  transmitted 
to  them,  and  could  not  therefore  gather  fruits  which  he  had 
not  gathered. 

37.  In  pecudum  fructu  etiam  37.  In  the  fruits  of  animals  are  in- 
foettts  est,  8icutlac,pili  et  lana.  Ita-  eluded  their  young,  as  well  as  their 
que  agni,  hiedi  et  vituli  et  equuli  milk,  hair,  and  wool ;  and  therefore 
et  suculi  statim  naturali  jure  do-  lambs,  kids^  calves,  colts,  and  young 
minii  fructuarii  sunt  Partus  pigs,  immediately  on  their  birth  be- 
vero  andlliB  in  fructu  non  est,  ita-  come,  by  the  law  of  nature,  the  pro- 
fane ad  dominum  proprietatis  per-  perty  of  the  usufructuary ;  but  the 
tmet;  absurdum  enim  videbatur  oi&pring  of  a  female  slave  is  not  con- 
hominem  in  fructu  esse,  cum  omnes  sidered  a  fruit,  but  belongs  to  the 
fructus  rerum  natura  gratia  homi-  owner  of  the  property.  For  it  seemed 
nis  oomparaverit.  absurd  that  man  should  be  reckoned 

a  fruit,  when  it  is  for  man's  benefit 
lliatall  fruits  are  provided  bj  nature. 

D.  xxii.  1.  28.  pr.  and  1. 

Ulpian  gives,  as  a  reason  for  the  children  of  slaves  not 
being  in  fi'uciu,  that  Tion  temere  andllce  ejus  rei  causa 
comparantur  ut  pariant.  (D.  v.  3.  27.)  There  were,  how- 
ever, many  animals,  cows  or  mares  for  instance,  used  for 
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38.  Sed  81  ffrefris  usumfructum 
quifl  habeaty  in  locum  demortuorum 
capitum  ex  foetu  fructuariua  sum- 
mi  ttere  debet,  ut  Juliano  yisum 
eat ;  et  in  yinearum  demortuarum 
yel  arborum  locum  aliaa  debet  sub- 
stituere :  recte  enim  colore  debet  et 
quad  bonus  paterfamilias. 


draughty  that  could  not  be  said  to  be  expressly  destined  to 
bear  offspring,  and  yet  their  offspring  was  infructu. 

38.  The  usufructuary  of  a  flock 
ought  to  replace  any  of  the  flock  that 
may  happen  to  die,  by  supplying  the 
deficiency  out  of  the  young,  as  also 
Julian  was  of  opinion.  So,  too,  thfii^ 
usufructuary  ought  to  sup]^  the 
place  of  dead  Tines  or  trees.  For  he 
ought  to  cultivate  with  care,  and  to 
use  eveiything  as  a  good  father  of  a 
family  would  use  it 

This  pan^raph  relates  entirely  to  the  subject  of  Title  4. 

39.  Thesauros  quos  <]^uis  in  loco  39.  The  Emperor  Hadrian,  in  ac- 
suoinveneritidivusHadnanusnatu-  cordance  with  natural  eauity,  al- 
ralem  lequitatem  secutus  ei  con-    lowed  any  treasure  found  oy  a  man 

in  his  own  land  to  belong  to  the 
finder,  as  also  any  treasure  found  by 
chance  in  a  sacred  or  religious  place. 
But  treasure  found  without  any  ex- 
press search,  but  by  mere  chance,  in  a 
Elace  belonging  to  another,he  nanted 
alf  to  the  finder,  and  half  to  the 
proprietor  of  the  soil.  Consequently, 
if  anything  is  found  in  a  place  be- 
longiuff  to  the  emperor,  half  belongs 
to  the  under,  and  half  to  the  emperor. 
And,  hence  it  follows,  that  if  a  man 
finds  anything  in  a  place  belonging 
to  the  fiscwy  the  pubHc,  or  a  city, 
half  ought  to  belong  to  the  finder, 
and  half  to  the,/Sscti«  or  the  city. 
D.  xlLl.  63;  D.  xlix.  14  3. 10. 

Theaaurua^  says  Paul  (D.  xli.  1.  31.  1),  eat  veins  qucedam 
depoeitio  pecuni4je  (that  is  of  anything  valuable),  cujus  non 
extat  mefifuyi^a^  utjam  dondnum  non  habeat  Of  course  if 
it  was  known  who  placed  it  there^  it  was  known  to  whom  it 
belonged.  But  a  treasure,  though  its  depositor  was  unknown, 
was  not  considered  exactly  as  a  re^  nullivs.  The  owner  of  the 
land  in  which  it  was  found  had  always  some  interest  in  it.  If 
he  found  it  himself,  it  all  belonged  to  him ;  if  another  person 
found  it,  the  finder  and  the  owner  of  the  land  divided  it 
equally.  When  there  was  no  owner  of  the  land,  as  when  the 
place  was  sacred  or  religious,  the  finder  took  it  all ;  but  no 
one  was  allowed  to  make  the  search  for  treasures  an  excuse 
for  digging  up  tombs  and  sacred  places,  or  for  digging  up 
other  men's  ground  ;  and  therefore  it  was  only  when  the  dis- 
covery was  quite  accidental,  and  the  finder  had  made  no 
search  for  it,  that  the  treasure,  or  the  half  of  it,  as  the  case 
might  be,  was  permitted  to  belong  to  him. 


cessit  qui  invenerit ;  idemque  sta- 
tuit,  si  quia  in  sacro  aut  religioso 
loco  fortuito  casu  invenerit.  At  si 
quis  in  alieno  loco,  non  data  ad  hoc 
opera,  sed  fortuito  invenerit,  dimi- 
dium  inventori,  dimidium  domino 
soli  concessit;  et  convenienter,  si 
quis  in  Csesaris  loco  invenerit,  di- 
midium inventoris,  dimidium  Cib- 
saris  esse  statuit.  Cui  conveniens 
est,  ut  si  quis  in  fiscali  loco  vel 
publico  invenerit,  dimidium  ipsius 
esse,  dimidium  fisd  vel  civitatiB. 
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40.  Per  inditionernqnoque  jure  40.  Another  mode   of  aoquiring 

naturali  res  nobis  adqniruntur:  nihil  things  according  to  natural  law  is 

enim  tarn  conveniens  est  naturali  tradition  -,  for  nothing  is  more  con- 

leauitati,  quam  yoluntatem  domini  formable  to  natural  equity^  than  that 

▼olentis  rem  suam  in  alium  trans-  the  wishes  of  a  person,  who  is  de- 

ferre,  ratam  haberi.   Etideocujus-  sirous  to   transfer  his  property  to 

cumque  generis  sit  corporalis  res,  another,  should  be  counrmed ;  and 

tradi  potest  et 'a  domino  traditaalie-  therefore  corporeal  things,  of  what- 

natur.  Itaquestipendiariaquoqueet  ever  kind,  may  be  passed  by  tradi- 

tributariapnediaeodemmodoalie-  tion,  and  when  so  passed  by  their 

nantur:  vocanturautemstipendiaria  owneri  are  made  the  property  of  an- 

et  tributaria  prsedia,  qua  in  pro-  other.    In  this  way  are  alienated 

yindis  sunt :  mter  qusB  nee  non  et  stipendiary  and  tributary  lands,  that 

italica  pmdia  ex  nostra  constituti-  is,  lands  in  the  provinces,  between 

one  nulla  est  differentia ;  sed  si  qui-  which  and  Italian  limds  there  is  now, 

dem  ex  causa  donationis  aut  dotis  by  our  constitution,  no  difference,  so 

aut  quaJibet  alia  ex  causa  tradan-  that  when  tradition  is  made  of  them 

tur,  sme  dubio  transferuntur.  for  purpose  of  a  gift,  a  marriage 

portion,  or  any  other  object,  the 
property  in  them  is  undoubtedly 
transferred. 

D.  xli.  1.  0.  3;0.  vii.  25. 

When  the  property  in  a  thing  was  to  be  transferred  from  one 
person  to  another,  it  was  necessary  that  the  process  should  be 
complete  in  four  points : — 1.  The  person  who  transferred  it 
must  be  the  owner ;  2.  He  must  place  the  person  to  whom  he 
transferred  it  in  legal  possession  of  the  thing ;  3.  He  must 
transfer  the  thing  with  intention  to  pass  the  property  in  it ; 
4.  The  person  to  whom  it  was  transferred  must  receive  it  with 
intention  to  become  the  owner. 

The  placing  another  in  legal  possession  of  a  thing  was  termed 
the  trcuiitio  of  that  thing.  In  the  simplest  case,  that  of  a 
portable  moveable,  the  owner  might  really  hand  over  the  thing 
to  the  person  who  was  to  become  its  possessor ;  but  in  no  case 
was  it  necessary  that  this  should  be  done ;  what  was  necessary 
was  that  the  party,  who  was  to  receive  it,  should  have  the  thing 
in  his  power,  and  that  the  two  parties  should  express,  in  any 
way  whatever,  the  wish  of  the  one  to  transfer,  of  the  other  to 
accept,  the  possession.  The  thing  need  not  be  touched ;  land, 
for  instance,  need  not  be  entered  on ;  but  the  person,  who 
was  to  be  placed  in  possession,  must  have  the  thing  before  him, 
so  as  to  be  able,  by  a  physical  act,  to  exercise  power  over  it. 
(See  Savignt  on  Poaaeasion,  Bk.  ii.  sees.  16  and  17.) 

Property  could  not  be  transferred  by  mere  agreement. 
{Traditionibua  et  uaucapionihua,  non  nudiapactia  dominia 
tranafemntur,  C.  ii.  3.  20.)  The  agreement  was  but  the  ex- 
pression of  the  intention  of  the  parties ;  and  this  was  ineffectual 
unless  it  was  accompanied  by  the  party  being  placed  in  pos- 
session to  whom  the  thing  was  to  be  transferred. 
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Prcedia  atvpendiaria  were  provincial  lands  belonging  to  the 
people,  trUyutaria  provincial  lands  belonging  to  the  emperor. 
(Gai.  ii.  21.)  It  will  be  remembered  that,  until  Justinian 
destroyed  all  distinction  between  Italian  and  provincial  land 
by  a  constitution  (C,  vii.  25),  the  Italicum  solum  was  a  res 
mancipi,  and  could  only  be  transferred  by  the  peculiar  form 
of  mandpatio.    (See  Introd.  sec.  59.) 

41.  Venditse  vero  res  et  traditse  41.  But  things  sold  and  delivered 
non  alitor  emptori  adquiruntur,  are  not  acquired  bj  the  buyer  until 
<]^uam  si  is  venditori  pretium  solve-  he  has  oaid  the  seller  the  price,  or 
nt,  Tel  alio  modo  ei  satisfecerit,  satisfied  him  in  some  way  orothes^  as 
veluti  expromissore  aut  pignore  by  procuring  some  one  to  be  security, 
dato.  Quod  cavetnr  quidem  etiam  orhy  ^ving a  pledge.  And,  aithouffh 
lege  duodecim  tahularum,  tamen  this  is  provided  by  a  law  of  the 
recte  dicitur  et  iure  ^ntium,  id  est.  Twelve  Tables,  yet  it  may  be  rightly 
jure  naturali  ia  effici.  Sed  si  is  qui  said  to  spring  from  the  law  of  na- 
vendidit,  fidem  emptoris  secutus  tions,  that  is,  the  law  of  nature.  But 
est,  dicendum  est  statim  rem  emp-  if  the  seller  has  accepted  the  credit 
toris  fieri.  of  the  buyer,  the  thing  then  becomes 

immediately  the   property   of   the 
buyer. 
D.  xviii.  1.  19.  53. 

The  seller  would  probably  not  have  the  intention  to  transfer 
the  property  until  he  received  the  price ;  but  sometimes  he 
might  be  content  to  receive  security  for  the  payment  of  the 
price,  or  he  might  choose  to  accept  the  credit  of  the  buyer 
instead  of  the  price  itself;  and  if,  in  either  of  these  latter 
cases^  he  intended  to  pass  the  property,  it  would  pass  at  once, 
irrespectively  of  the  price  being  paid. 

42.  Nihil  autem  interest,  utrom  42.  It  is  immaterial  whether  the 
ipse  dominus  tradat  alicui  rem,  an  owner  deliver  the  thing  himself,  or 
voluntate  ejus  alius.  some  one  else  by  his  direction. 

D.  xlL  1.  9.  4. 

43.  Qua  ratione,  si  cui  libera  nni-  43.  Hence,  if  any  one  is  intrusted 
versorum  negotiorum  administratio  by  an  owner  with  the  uncontrolled 
a  domino  permissa  fuerit,  isque  ex  administration  of  all  his  goods,  and 
his  negotiis  rem  vendiderit  et  tradi-  he  sells  and  delivers  anything  which 
derit,  fadt  eam  accipientis.  is  a  part  of  these  goods,  he  passes 

the  property  in  it  to  the  person  who 
receives  the  thing. 
D.  xU.  1.  9.  4. 

By  the  will  of  the  owner,  the  manager  of  the  property  is 
able  to  deal  with  it ;  and  if  he  deals  with  it,  the  will  of  the 
owner  is  expressed  through  him. 

44.  Interdum  etiam  sine  tradi-  44.  Sometimes,  too,  the  mere  wish 
tione  .nuda  voluntas  domini  sufiScit  of  the  owner,  without  tradition,  is 
ad  rem  transferendam,  veluti  si  rem    sufficient  to  transfer  the  property  in 
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quam  tibi  aliquis  commodavit  aut 
locayit  aut  apud  te  deposuit,  ven- 
diderit  tibi  aut  donavent ;  quam  vis 
enim  ex  ea  causa  tibi  earn  noxi  tra- 
diderit,  eo  tamen  ipso  ^uod  patitur 
tuam  esse,  statim  tibi  adquiritur 
proprietas,  pennde  ac  si  eo  nomine 
traaita  f uiaset 


D.xli. 


a  tbing,  as  when  a  person  has  lent, 
or  let  to  you  anything,  or  deposited 
anythin^i:  with  you,  and  then  after- 
wards sells  or  gives  it  to  you.  For, 
although  he  has  not  delivered  it  to 
you  for  the  purpose  of  the  sale  or 
gift,  yet  by  the  mere  fact  of  his  con- 
senting to  it  becoming  yours,  you  in- 
stantly ac(]^uire  the  property  in  it,  as 
fully  as  if  it  had  actually  been  deli- 
vered to  you  for  the  express  purpose 
of  passing  the  property. 

1.  0.  5. 

T^Tien  the  person  to  whom  the  property  in  the  thing  was 
transferred  was  already  in  possession  of  the  thing,  then,  if  the 
wishes  of  the  parties  to  give  and  receive  the  property  in  it 
were  added  to  this,  and  the  person  who  affected  to  give  the 
property  was  the  real  owner,  all  the  conditions  of  a  transfer 
were  complete.  It  made  no  difiference  what  was  their  respec- 
tive order  in  time.  Generally  the  expression  of  will  would 
precede  the  placing  in  possession,  but  not  necessarily.  When 
the  person  to  whom  the  property  in  the  thing  was  transferred 
had  only  the  mere  detention  of  the  thing,  that  is,  had  it  in 
his  keeping  and  power  as  a  hirer  or  depositary  would  have, 
but  had  not  the  possession  of  it,  that  is,  had  not  also  the  in- 
tention of  dealing  with  it  as  an  owner,  all  that  was  necessary 
to  change  this  detention  into  possession  was  a  change  in  the 
animvs  with  which  it  was  held ;  and  of  course  tha  intention 
to  hold  it  as  an  owner  was  sufficiently  shown  by  accepting 
the  transfer  of  the  property.  The  person,  in  like  manner, 
who  transferred  the  property,  by  doing  so  sufficiently  showed 
his  intention  of  placing  the  other  in  possession.  Thus  the 
different  elements  of  traditio  were  broken  up  and  separated, 
not,  as  usual,  united  in  a  single  act ;  and  this  is  what  is  meant 
in  the  text  by  saying  the  property  passes  sine  traditione. 

45.  Item  si  auis  merces  in  horreo  45.  So,  too,  any  one,  who  has  sold 
depositas  venaiderit,  simul  atque  goods  deposited  in  a  warehouse,  as 
clavee  horrei  tradiderit  emptori,  soon  as  he  has  handed  over  the  keys 
transfert  proprietatem  merdum  ad  of  the  warehouse  to  the  buyer,  trans- 
emptorem.  fers  to  the  buyer  the  property  in  the 

goods. 

D.  xU.  1.  9.  6. 

The  text  does  not  state  all  that  was  necessary  to  transfer 
the  property  in  such  a  case.  It  was  requisite  that  the  key 
shoiild  be  given  apud  horreay  at  the  warehouse  (D.  xviii.  1. 
74).     A  person  who  was  at  the  warehouse  and  had  the  key 
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in  his  hand  was  in  a  position  to  exercise  immediate  power 
over  the  contents  of  the  warehouse ;  the  goods  were  in  his 
custody,  and  he  was  thus  placed  in  possession  of  them.  The 
key  was  not  sjrmbolical,  but  was  the  means  by  which  he  was 
enabled  to  d^  with  the  goods  as  an  owner. 


46.  Hoc  amplius,  inteTdum  et  in 
iocertam  peraonam  collata  voluntas 
domini  tnmsfert  rei  pToprietatem : 
ut  ecce,  prffitores  et  consules  qui 
missilia  jactant  in  vnlgus,  ignorant 
quid  eorum  quisque  sit  ezcepturus, 
et  tamen  quia  yolunt  quod  quisque 
exceperit  ejus  esse,  statim  eum  do- 
Biinum  officiant. 


D.  zlL 

47.  Qua  rationeTerias  esse  vide- 
tur,  si  rem  pro  derelicto  a  domino 
habitam  occupaverit  quis.  statim 
eum  dominum  effici.  Pro  aerelicto 
autem  habetur,  quod  dominus  ea 
mente  abjecerit,utid  reram  suarum 
esse  nollet,  ideoque  statim  dominus 
esse  desinit 


46.  Nay,  more,  sometimes  the  in- 
tention of  an  owner,  although  directed 
only  towards  an  uncertam  person, 
transfers  the  property  in  a  thing. 
For  instance,  when  the  prstors  and 
consuls  throw  their  largesses  to  the 
mob,  they  do  not  know  what  each 
person  in  the  mob  will  get;  but  as  it 
IS  their  intention  that  eadi  ahotdd 
have  what  he  gets,  they  make  what 
each  gets  inmiediately  lielong  to  him. 

1.  9.  7. 

47.  Accordingly,  it  is  quite  tme  to 
say  that  an3rthing  which  is  seized  on, 
when  abandoned-'by  its  owner,  be- 
comes immediately  the  property  of 
the  person  who  tuces  possession  of 
it  And  anything  is  considered  as 
abandoned,  which  its  owner  has 
thrown  away  with  a  wish  no  longer 
to  have  it  as  a  part  of  his  property, 
as  it  therefore  immediately  ceases  to 
belong  to  him. 

D.  xH.  7. 1. 

Pomponius  (D.  xli.  7.  5)  speaks  as  if  the  property  in  things 
abandoned  was  transfen*ed,  like  that  in  things  thrown  to  the 
mob,  by  the  wish  of  the  owner  to  transfer  it  to  the  person 
who  should  first  take  possession  of  it ;  but  it  is  much  more 
natural  to  consider^  with  the  text,  that  the  thing  becomes  a 
res  nulliua  by  being  abandoned^  and  the  property  of  the  first 
occupant  by  being  taken  possession  of. 


48.  Alia  causa  est  earum  rerum 
quffi  in  tempestate  maris,  levandfe 
navis  causa,ejiciuntur;  has  enim  do- 
minorum  permanent,  quia  palam  est 
eas  non  eo  animo  ejici  quod  quis  eas 
habere  non  vult,  eed  quo  magis  cum 
ipsa  navi  maris  periculum  effu^at 
Qua  de  causa,  si  quis  eas  fluctibns 
expul6as,Tel  etiam  in  ipso  marinac- 
tus,  lucrandi  animo  nbstulerit,  fur- 
tum  committit ;  nee  longe  discedere 
videntur  ab  his  quas  de  rheda  cur>- 


48.  It  is  otherwise  with  respect  to 
things  thrown  overboard  in  a  storm, 
to  lighten  a  vessel ;  for  they  remain 
the  property  of  their  owners ;  as  it  is 
evident  that  they  were  not  thrown 
away  through  a  wish  to  get  rid  of 
them,  but  that  their  owners  and  the 
ship  itself  miffht  more  easily  escape 
the  dangers  of  the  sea.  Hence,  any 
one  who,  with  a  view  to  profit  him- 
self by  these,  takes  them  away  when 
washed  on  shore,  or  found  at  sefi,  is 
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rente  non  intelligentibuA  dominis    guilty  of  theft  And  much  the  same 
cadunt.  may  be  said  aa  to  thinga  which  drop 

from  a  carriage  in  motion,  without 
the  knowledge  ci  their  owners. 

D.xli.  1.9.8;  D.  xlvii.  43.  4 

A  thing  could  not  be  considered  as  abandoned  and  made  a 
res  nulliiLS  unless  its  owner  intended  to  cease  to  be  its  owner. 


Tit.  IL    DE  EEBUS  INCORPORALIBUS. 

Quedam  pneterea  res  oorporalea  Certain  things,  agam^  are  corpo- 
aunt,  quedam  incorporalea.  real,  others  incorporeal 

GAT.ii.  12;  D.  i.  a  1. 1. 

Justinian,  after  having  spoken  of  the  natural  modes  of 
acquiring  property  in  things,  returns  in  this  Title  to  the 
division  of  things,  and  adds  one  more  division,  that  of  things 
corporeal  and  incorporeal,  to  the  divisions  given  at  the  be- 
ginning of  the  last  Title.  Our  senses  tell  us  what  things 
corporeal  are:  things  incorporeal  are  rights,  that  is,  fixed 
relations  in  which  men  stand  to  things  or  to  other  men, 
relations  giving  them  power  over  things  or  claims  against 
persons.  And  these  rights  are  themselves  the  objects  of 
rights,  and  thus  fall  under  the  definition  of  things.  For 
instance,  the  right  to  walk  over  another  man's  land  is  said  to 
be  an  incorporeal  thing ;  for  we  may  have  a  claim  or  right 
to  have  this  right,  exactly  as,  if  the  land  belonged  to  us,  we 
should  have  a  right  to  have  the  land.  These  rights  over 
things  were  termed  jura  in  r«,  and  these  jura  in  re,  some  of 
the  more  important  of  which  are  treated  of  in  this  part  of 
the  Institutes,  were  almost  exactly  on  the  footing  of  *  re« '  in 
Soman  law,  and  were  the  subjects  of  real  actions  equally  with 
things  corporeal.    (See  Introd.  sec.  50.) 

We  can  hardly  speak  of  the  possession  of  a  thing  incorpo- 
real, but  stall  the  actual  exercise  of  the  right  so  much  resem- 
bles the  occupation  and  using  of  a  corporeal  thing,  that  the 
term  quasi^poeaeasio  has  been  employed  to  denote  the  posi- 
tion of  a  person  who  exercises  the  right  without  opposition, 
and  exercises  it  as  if  he  were  its  owner.  As  little  can  we 
speak  of  the  traditio  or  delivery  of  a  right,  but  just  as  quaai^ 
poesesaio  is  used  to  express  a  position  analogous  to  that  of  a 
possessor,  so  quam-traditio  is  a  term  us^  to  signify  the 
placing  a  person  in  this  position. 

o2 
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1.  Corpondes  h»  sunt,  auie  sui  1.  Corporeal  things  are  those 
natura  tangi  possunt :  Telud  nindus,  which  are  by  their  nature  tangible,  as 
homo,  vestis,  aurum,  argentum,  et  land,  a  slave,  a  garment,  gold,  silver, 
denique  alise  res  innumerabiles.  and  other  things  innumerable. 

GAi.iL  13;  D.i.8. 1.  1. 

2.  Incorporales  autem  sunt,  quse  2.  Incorporeal  things  are  those 
tangi  non  possunt :  qualia  sunt  ea  which  are  not  tangible,  such  as  are 
quie  in  jure  consistunt,sicutheredi-  those  which  consist  of  a  right,  as  an 
tas,  ususfructus,  usus,  obligationes  inheritance,  an  usufruct,  use,  or  obli- 
quoquo modo  contractsB.  Nee  adrem  gations  in  whatever  way  contracted, 
pertmet,  quod  in  hereditate  res  cor-  Nor  does  it  make  any  difference  that 
porales  continentur ;  nam  et  fructus  things  corporeal  are  contained  in  an 
quiexfundoperdpiunturcorporales  inheritance;  for  fruits,  gathered  by 
sunt,  et  id  quod  ex  aliqua  obliga-  the  usufructuary,  are  corporeal;  an^ 
tione  nobis  debetur,plerumque  cor-  that  which  is  due  to  us  by  virtue 
ponde  est,  veluti  fundus,  homo,pe-  of  an  obligation,  is  generally  a  cor- 
cunia:namipsumjushereditati8,et  poreal  thin^,  as  a  field,  a  slave,  or 
ipsum  jus  utendi  fruendi,  et  ipsum  money ;  while  the  right  of  inherit- 
jus  obiigationis  incorporale  est.  ance,  the  right  of  usufruct,  and  the 

right  of  obligation^  are  incorporeal. 
GAi.ii.14;  D.i.8.  1.  1. 

3.  Eodemnumero  sunt  jura  prse-        3.  Among  things  incorporeal  are 
diorum  urbanorum  et  rusticorum^    the  rights  over  estates,  lu-ban  and 
quse  etiam  servitutes  vocantur.  rural^  which  are  also  called  servi- 
tudes. 

Gai.  11.14;  D.  i.  8.  1.  1. 

In  the  last  section  it  was  said  that  usufruct^  a  personal  ser- 
vitude, was  an  incorporeal  things  and  the  same  is  now  said  of 
real  or  prsedial  servitudes.  This  is  intended  as  an  observation 
preliminary  to  the  three  next  Titles,  which  treat  of  servitudes. 
By  servitudes  are  meant  certain  portions  or  fragments  of  the 
right  of  ownership  separated  from  the  rest,  and  enjoyed  by 
persons  other  than  the  owner  of  the  thing  itself.  When  the 
servitude  was  given  to  a  particular  person,  it  was  said  to  be  a 
personal  servitude;  when  it  was  associated  with  the  ownership 
of  another  thing,  so  that  whoever  was  the  owner  of  this  other 
thing  was  the  owner  of  the  servitude,  the  servitude  was  said 
to  be  a  real  or  prsedial  servitude ;  the  latter  term  being  used 
because  it  was  indispensable  that  there  should  be  an  immove- 
able thing  (see  paragraph  3  of  next  Title),  in  virtue  of  which, 
the  right  given  by  the  servitude  was  exercised ;  and  the  word 
prcedium  being  taken  in  a  general  sense,  was  used  to  denote 
this  immoveable.  The  thing  over  which  the  praedial  servitude 
was  exercised  was  also  always  an  immoveable.  Things  over 
which  servitudes,  whether  personal  or  prsedial,  were  exercised, 
were  said  to  serve  the  person  to  whom  or  the  thing  to  which 
the.  servitude  was  attached ;  and  hence  the  terms  servitusy  res 
serviens  were  employed,  the  thing,  in  right  of  which  the 
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servitude  was  enjoyed  being,  in  opposition,  termed  res  cUmd- 
nans.    (See  In  trod,  sec^  64.) 

No  one  could  have  a  servitude  over  his  own  thing,  nviZli 
res  sua  servit.  (D.  viii.  2.  26.)  Yov  as  he  was  the  owner  of 
all  the  portions  into  which  the  right  of  ownership  was  sepa- 
rable, he  could  not  have  a  second  right  of  ownership  over  any 
one  portion  separated  from  the  rest.  Again,  as  a  servitude 
was  the  subtraction  of  some  one  portion  of  ownership,  it  could 
never  have  the  efifect  of  making  the  owner  of  the  res  serviens 
do  any  positive  act ;  its  force  was  either  to  make  him  undergo 
someUiing,  as  that  another  should  exercise  a  certain  power 
over  a  thing  of  which  he  was  owner,  or  to  make  him  absttdn 
from  doing  something  which  as  owner  of  the  thing  he  had 
power  to  do.  Servitutum  non  ea  est  natura  ut  aliquidfd- 
cicLt  quis,  sed  ut  aliquid  patiatur  vel  nonfadat.  (D.  viii. 
1.  15.  1.)  Lastly,  it  may  be  observed  that  a  servitude  was 
indivisible;  the  person  who  enjoyed  the  servitude  could  not 
break  up  this  fragment  of  ownership  into  lesser  fragments. 
Servitus  servitutis  esse  non  potest. 


Tit.  III.    DE  SERVITUTIBUS. 


Rusticoram  prsediorum  jura  sunt 
fafec :  iter,  actus,  via,  aquteductufl. 
Iter  est  jus  eundi  ambulandi  ho- 
minis,  non  etiam  jumentum  agendi 
vel  vehiculum.  Actus  est  jus 
agendi  vel  jumentum  vel  vehicu- 
lum :  itaque  qui  habet  iter,  actum 
non  habet;  qui  actum  habet^  et 
iter  habet,  eoque  uti  potest  etiam 
sine  jumento.  Via  est  jus  eundi  et 
agendi  et  ambulandi :  nam  et  iter 
et  actum  in  se  continetvia.  AqusB- 
ductus  est  jus  aqu8B  ducendiB  per 
fundum  alienmn. 


The  servitudes  of  rural  immove- 
ables are,  the  right  of  passage^  the 
right  of  passage  for  beasts  or  vehicles, 
the  right  of  way,  the  right  of  passa^ 
for  water.  The  right  of  passaffe  is 
the  right  of  going  or  passing  for  a 
man,  not  of  driying  beasts  or  vehi- 
cles, llie  ri^ht  of  passage  for  beasts 
or  vehicles  is  the  right  of  driving 
beasts  or  yehicles  over  the  land  of 
another.  So  a  man  who  has  the 
right  of  passage  simply  has  not  the 
right  of  passage  for  bieasts  or  vehi- 
cles ;  but  if  he  has  the  latter  right 
he  has  the  former,  and  he  may  use 
the  right  of  passing  without  having 
any  beasts  with  him.  The  right  of 
way  is  the  right  of  going,  of  driving 
beasts  or  vehicles,  and  of  walking ; 
for  the  right  of  way  includes  the 
right  of  passage,  and  the  right  of 
passage  for  beasts  or  vehicles.  The 
right  of  passage  for  water  is  the 
right  of  conducting  water  through 
the  land  of  another. 


D.  viii.  3.  1. 
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Prsedial  servitudes,  that  is,  servitudes  possessed  over  one  im- 
moveable in  right  of  having  another  immoveable^  were  divided 
into  those  of  rural  and  urban  immoveables  (jprasdia  ruatica 
vel  urbana).  The  distinction  undoubtedly  arose  from  the  one 
kind  being  more  common  in  the  country,  the  other  in  the  town. 
But  the  distinction,  as  it  was  practically  understood,  soon  lost 
the  traces  of  its  origin ;  and  a  servitude  was  said  to  be  that  of  a 
rural  immoveable  when  it  was  one  which  afifected  the  soil  itself, 
and  thatof  an  urban  immoveablewhen  it  was  one  which  affected 
the  superfidedy  that  is,  anything  raised  upon  the  soiL  Servi- 
lutes  prcediorurn.  alice  in  aolo^  alicB  in  superficie  conaiatv/nL 
(D.  viii.  1.3.)  If  the  servitude  was  one  which  affected  the 
soil,  and  for  the  enjoyment  of  which  the  soil  itself  sufficed,  as, 
for  instance,  the  right  to  traverse  another  man's  land,  or  to 
draw  water  from  his  spring,  it  made  no  difference  where  the 
land  or  the  spring  was  situated.  They  might  be  in  the  heart 
of  a  city,  and  yet  the  servitude  was  one  of  a  rural  immoveable. 
So,  too,  if  the  servitude  was  one  which  affected  something  built 
or  placed  on  the  soil,  as,  for  instance,  the  right  to  place  a  beam 
on  another  man's  building ;  although  this  building  was  in  the 
country,  the  servitude  was  one  of  an  urban  immoveable.  In 
this  paragraph  and  in  paragraph  2,  instances  are  given  of  ser- 
vitudes of  rural  immoveables.  The  object  of  the  servitude  iter 
was  the  power  of  passing  across  land  on  foot  or  horseback, 
iter  est  qua  quis  pedes  vel  eques  coTmneare  potest  (D.  viii. 
3. 12.)  That  of  the  servitude  actus  was  the  power  of  driving 
animals  or  vehicles  across  land,  qui  actum  fuihet,  et  plaustrum 
ducere^  et  jumenta  agere  potest.  (D.  viii.  3.  7.)  That  of 
the  servitude  via  was  the  power  of  using  the  road  in  any  way 
whatever,  as,  for  instance,  of  dragging  stones  or  timber  over  it, 
which  he  could  not  do  if  he  had  only  the  actus  (D.  viii.  3. 7) ; 
and  of  having  it,  in  the  absence  of  special  agreement,  of  the 
width  provided  by  the  law  of  the  Twelve  Tables,  that  is,  eight 
feet  where  it  ran  straight,  and  sixteen  feet  where  it  wound 
round  to  change  its  direction,  vice  latitudo  ex  lege  Duodecim 
Tabularum  in  porrectum  octo  pedes  habet ;  in  anfractum  id 
est  ubifiexum  est^  sededrru  (D.  viii.  3.  8.)  Of  course  the 
larger  of  these  rights  comprehended  the  smaller ;  if  a  person 
had  the  right  of  driving  over  land  he  had  the  right  of  passing 
over  it.  A  special  agreement  might  indeed  be  made  to  the 
contrary;  a  person  might,  for  instance,  grant  the  right  of 
driving  beasts,  but  insist  that  the  way  should  never  be  used 
except  when  beasts  were  driven. 

1.  Pwedionim  urbanonim  servi-        I.  The  servitudes  of  urban  im- 
tutes  sunt  qiue  tedificiis  inhsrent :    moveables  are  those  which  appertain 
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ideo  urbanorum  ptsBdiorum  dictn  to  buildings,  and  thej  are  said  to  be 
quoniam  fidditida  omnia  urbana  servitudes  of  urban  immoTeables,  be- 
pr»dia  appellamus,  etsi  in  villa  cause  we  term  all  edifices  urban  im- 
ledificata  smt.  Item  urbanorum  moTeables,  althougb  really  built  in 
praadiorum  aervitutes  suntbie:  ut  tbe  country.  Among  these  servitudes 
vidnus  onera  vicini  sustineat,  ut  in  are  tbe  following :  that  a  person  has 
parietem  ejus  liceat  vidno  tignum  to  support  the  weight  of  tue  adjoin- 
immittere,  ut  stilliddium  vel  flu-  ing  house,  that  a  neiprhbour  should 
men  recipiat  auis  in  sedes  suas  vel  have  the  right  of  inserting  a  beam 
in  aream  vel  in  cloacam,  vel  non  into  his  wall,  that  he  has  to  receive 
recipiat,  et  ne  altius  tollat  quis  or  not  to  receive  the  water  that  drops 
aadea  suas,  ne  luminibus  vicini  otfi-  from  the  roof,  or  that  runs  from  the 
dat.  gutter  of  another  man's  house  on  to 

his  building,  or  into  his  court  or 
drain  ;  or  that  he  is  not  to  raise  his 
house  higher,  or  not  to  obstruct  his 
neighbour's  lights. 

D.  viii.  2.  2. 

The  words  quce  cedijiciis  inhcerent  in  the  text,  are  equiva- 
lent to  the  in  auperficie  conaistunt  of  Paul.  (D.  viii.  2.  20.) 
The  servitudes  attach  to  some  building  raised  on  tbe  soiL 

Onera  vicini  saatineat — By  this  servitude  a  wall  or  pillar 
of  the  res  aerviena  was  obliged  to  support  the  weight  of  the 
rea  dorainana.  The  owner  of  this  wall  or  pillar,  so  long  as  be 
remained  owner,  was  bound  to  keep  it  in  good  repair,  so  as  to 
continue  to  support  the  weight  safely.  (D.  viii.  5.  6. 2.)  But 
the  owner  of  the  wall,  into  which  a  beam  was  let  by  the  servi- 
tude tigni  iTnmittendi,  was  not  compelled  to  repair  the  wall, 
in  order  that  the  beam  might  rest  there  safely.  (D.  viii.  5. 8. 2. ) 

It  is  easy  to  understand  what  is  meant  by  the  servitudes 
atiUicidii  velflwminia  recipiendi  and  cdtiua  non  tollendL  By 
the  one  the  rea  aerviena  was  made  to  receive  the  rain-water  of 
the  rea  dominana,  by  the  other  the  rea  aerviena  was  prohibited 
from  being  raised  above  the  rea  doTninana.  But  in  the  text 
we  have  the  servitude  atillicidii  velfluminia  non  recipisndif 
and  in  the  passage  of  the  Digest  (viii:  2.  2.),  from  which 
much  of  the  text  is  borrowed,  we  read  of  a  servitude  altiua 
ioUendi\  and  it  is  not  very  easy  to  understand  what  these 
servitudes  were.  Theophilus,  in  his  paraphrase  of  this  section, 
thus  explains  the  former.  Aut  tu  jua  hujuarrwdi  (i.e.  atUli- 
cidia  tua  in  meaa  cedea  projiciendi)  hahebcba  in  cedea  meaa ; 
et  rogavi  te  ne  aiillicidia  tua  aut  canalea  in  domum  vel 
aream  meamprojicerea.  Thus  it  would  appear  that  the  servi- 
tude non  recipiendi  was  an  extinction  of  a  pre-existent  servi- 
tude recipiendi^  made  in  favour  of  the  owner  of  there«  aerviena. 
So,  too,  the  servitude  altiua  tollendi  is  explained  to  mean 
the  allowing  the  house  of  a  neighbour  to  be  built  above  ours; 
so  that  the  neighbour  who  was  previously  under  a  servitude,  or, 
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at  any  rate,  of  an  obligation  non  altitis  toUendi,  by  tbe  crea- 
tion of  what  may  be  called  a  counter-servitude,  does  away 
with  the  impediment  to  his  building  above  our  house.  If  it 
were  really  a  servitude,  as  we  should  certainly  suppose  from 
the  language  of  Theophilus,  that  was  extinguished  or  nullified 
by  this  new  counter-servitude,  it  seems  scarcely  natural  that 
this  should  not  be  given  among  the  modes  of  ending  a  servi- 
tude, and  still  more,  that  the  usual  language  of  the  jurists 
with  respect  to  the  extinction  of  a  servitude  should  be  de- 
parted from.  The  ordinary  phrase  was,  that  the  thing  affected, 
the  res  aervienSy  was  freed,  res  liheratur,  and  it  seems  a  very 
cumbrous  mode  of  effecting  the  liberatio  rei  to  create  a  new 
servitude,  when  the  object  would  have  been  at  once  accom- 
plished by  merely  surrendering  the  existing  servitude  to  the 
owners  of  the  res  aerviena.  The  commentators  are  therefore 
driven  to  understand  that  the  right  previously  existing,  that, 
namely,  of  having  our  water  flow  into  our  neighbour's  house, 
or  of  having  our  neighbour's  house  kept  at  the  level  of  our 
own,  was  not  a  servitude,  but  was  given  by  law.  Positive 
enactments,  such  as  we  read  of  in  Tag.  AnnaL  15. 43 ;  Suet. 
Aug,  89 ;  D.  xxxix.  1.  1.  17,  may  have  decided  that  adjoining 
houses  should,  in  particular  places,  for  the  mutual  advantage 
of  the  owners,  be  of  the  same  level,  or  pour  oflF  their  water  on 
to  the  adjoining  house,  while  those  persons  who  were  intended 
to  be  benefited  might  still  forego  this  advantage,  if  they  pleased 
to  allow  of  a  servitude  being  created  to  do  away  with  the 
effect  of  the  enactment.  It  must,  however,  be  confessed,  that 
no  one  who  reads  the  passages  in  which  enactments  for  the 
regulation  of  buildings  are  mentioned,  would  suppose  that 
individuals  were  ever  allowed  to  infringe  them  by  the  mere 
permission  of  their  neighbours.  All  that  we  can  be  quite 
sure  of  is,  that  these  servitudes,  which  were  the  contraries  of 
other  servitudes,  were  constituted  for  the  benefit  of  the  owner 
of  a  thing  that  previously  had  been  under  some  disadvantage. 

It  is  to  be  observed  that  words  are  sometimes  used  to  express 
servitudes  which  seem  proper  to  the  owner  of  the  rea  dcmmiana^ 
not  to  the  owner  of  the  rea  aerviena.  Thus,  if  the  above 
explanation  is  correct,  the  aervitua  toUendi  means  the  aer- 
vitua  patiendi  vidnum  tollere  (see  Bk.  iv.  Tit  6.  2),  and 
what  is  termed  in  the  text,  as  it  would  seem  more  properly, 
the  aervitua  atillicidii  recipiendi^  is  termed  in  the  Digest 
(viii.  2.  2),  the  aervitua  atillicidii  avertendi. 

Ne  luminibua  offtdai, — There  was  also  a  servitude  termed 
thejiia  luminum,  between  which  and  that  ne  luminibua  officii 
at  the  difference  was  probably  one  of  degree.  The  jua  luminum 
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prevented  a  neighbour  blocking  up  our  lighte  ;  the  servitude 
ne  luminibus  ojfficiat  prevented  his  doing  anything,  whether 
by  building,  planting  trees,  or  by  any  other  means,  whereby 
the  light  was  in  any  way,  however  slightly,  intercepted  from 
our  house.     (D.  viii.  2.  15.  17.  40.) 

2.  In  rusticorum  preediorum  ser-  2.  Some  think  that  among  the  ser- 
vitutes  quidam  computari  recte  pu-  vitudes  of  rural  estates  are  rightly 
tant  aqiue  haustum,  pecoris  ad  included  the  right  of  drawing  water, 
aquam  adpulsum,  jus jpascendi,  cal-  of  watering  cattle,  of  feeding  cattle, 
ds  coquendiB,  arenie  fodiendce.  of  burning  lime,  of  digging  sand. 

D.  viii  8.  1.  1. 

There  are  many  servitudes,  both  of  rural  and  of  urban  im- 
moveables, mentioned  in  the  Digest,  besides  those  given  as 
examples  in  the  Institutes. 

3.  IdeoautemhaBservituteeprse-  8.  These  senritudes  are  called  the 
diorum  appellantur,  quoniam  sine  servitudes  of  immoveahles,  because 
pnediis  constitui  non  possunt:  nemo  they  cannot  exist  without  immove- 
enim  potest  servitutem  adauirere  ables.  For  no  one  can  acquire  or 
urbani  vel  rustic!  prsedii,  nisi  aui  owe  a  servitude  of  a  rural  or  urban 
habet  ]>r8Bdium ;  nee  quisquam  de-  immoveable,  unless  he  has  an  im- 
bere,  nisi  qui  habet  pnedium.  moveable  belonging  to  him. 

D.  viii.  4. 1.  1. 

The  nature  of  most  servitudes  of  lu'ban  immoveables  de- 
manded that  the  immoveable  over  which,  and  the  immoveable 
in  right  of  which,  the  servitude  was  exercised,  should  be  con- 
tiguous ;  but  when  the  servitude  was  one  of  rural  immoveables, 
the  prcedia  need  not  necessarily  be  near  together.  Still, 
however,  a  servitude  was  not  permitted  to  exist  which  was 
useless  to  its  owner ;  and  a  person  could  not  have  a  right  of 
way,  for  instance,  over  the  land  of  another,  if  he  was  pre- 
vented from  using  the  way  by  land,  over  which  he  had  no 
servitude,  Ijdng  between  his  land  and  that  over  which  the 
servitude  was  to  be  exercised.     (D.  viii.  1.  14.  2.) 

There  was  another  difference  between  the  servitudes  of 
rural  and  urban  immoveables.  The  latter  were,  for  the  most 
part,  used  continuously;  the  former  only  at  times.  The  beam, 
for  instance,  always  rested  in  the  wall ;  there  was  no  moment 
in  which  the  owner  of  the  res  serviena  was  not  prohibited 
from  blocking  up  his  neighbour's  lights.  But  the  way  was 
not  always  being  used,  nor  were  cattle  always  being  watered 
(D,  viii.  1.  14);  and  this  difference  was  productive  of  very 
important  results.  For  instance,  servitudes  might  be  lost  by 
not  being  used ;  but  as  the  servitudes  of  most  urban  immove- 
ables were  by  their  nature  perpetually  used,  they  were  pre- 
served without  their  owner  taking  any  trouble  to  preserve 
them,  and  possessory  rights  could  be  acquired  in  them,  which. 
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with  a  few  exceptions,  could  not  be  acquired  in  servitudes 
whose  usage  was  not  continuous.     (D.  viii.  2.  20.) 

4.  Si  quia  Telit  vicino  aliquod  jua  4.  If  any  one  wishes  to  create  a 
con8tituere,pactionibusAtque  stipu-  right  of  this  sort  in  favour  of  his 
lalionibus  id  efficere  debet  Potest  neighbour,  he  must  effect  it  by 
etiam  in  testamento  quia  heredem  agreements  and  stipulations.  A  per- 
suum  damnare,  ne  altius  toUat  aedes  son  can,  also,  by  testament,  obli^  his 
suas  ne  luminibus  aedium  vicini  heir  not  to  raise  his  house  higher, 
officiat,  vel  ut  patiatur  eum  tignum  not  to  obstruct  a  neighbour's  lights, 
in  parietem  immittere  vel  stillici-  to  permit  a  neighbour  to  insert  a 
dium  habere,  vel  ut  patiatur  eum  beam  into  his  wall,  or  to  receive  the 
per  fundum  ire,  agere,  aquamve  ex  water  from  an  adjoining  roof;  or, 
eo  ducere.  ftK^iOy  i^e  mav   oblige  his  heir  to 

allow  a  neighbour  to  go  across  his 
land,  or  to  drive  beasts  or  vehicles, 
or  to  conduct  water  across  it. 
Gai.  ii.  31 ;  D.  viii.  4.  16. 

G-aius  tells  us  (ii.  29),  that  servitutea  prcediorum  ruaHcO" 
rum  were  among  res  mandpi  (see  Introduc.  sec.  59),  while 
servitutea  prcediorum  urbanorwn  were  not,  and  that  the 
former  were  constituted  by  mancvpatio ;  the  latter,  as  well  as 
personal  servitudes,  were  constituted  by  the  process  termed  in 
jure  cessio.  (See  introductory  note  to  this  Book.)  But  these 
modes  of  constituting  servitudes  were  only  applicable  to  the 
solum  Italicwm :  in  the  provincial  lands,  where  there  was  no 
legal  ownership  at  all,  no  ownership  of  servitudes  could  be 
given.  But  Gains  says,  that  if  any  one  wished  to  create  a 
servitude  over  provincial  prcedia^  he  could  effect  it  pactiO" 
nihus  et  atipulationibus,  asing  the  words  of  the  text  The 
parties  agreed  to  constitute  the  servitude,  and  this  agreement 
(pactio)  was  generally,  perhaps  almost  always,  followed  by 
a  stipulation  or  solemn  contract  (see  Introd.  sec.  83),  by 
which  the  person  who  permitted  the  servitude  to  be  consti- 
tuted over  his  prcedium,  bound  himself  to  allow  of  the  exer- 
cise of  the  right,  by  subjecting  himself  to  a  penalty  in  case  of 
refusal.  (See  Theophil.  Paraphrase  of  Text)  When  the 
right  had  been  once  exercised,  and  the  owner  of  the  servitude 
had  thus  the  quasirpossessio  of  the  servitude,  the  prsetor 
secured  him  in  the  enjoyment  of  his  right  by  granting  him 
possessory  interdicts  (see  Introd.  sec.  107,  and  note  on  intro- 
ductory section  of  Title  6  of  this  Book),  and  also  permitted 
him,  if  the  servitude  afterwards  passed  out  of  his  quasi- 
possession  to  bring  an  action  to  claim  it,  called  the  actio 
puiliciana^  by  which  a  bona  fide  possessor  was  allowed  to 
represent  himself  fictitiously  as  a  dominus^  and  to  claim 
(vindicare)  a  thing  as  if  he  were  the  owner.  In  all  probabi- 
lity the  same  mode  of  constituting  servitudes  obtained  also 
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with  regard  to  the  8(dum  ItcUictiTn:  although  there  were 
proper  and  peculiar  modeB  of  constituting  servitudes  over 
jmidia  ItcUica,  yet  if  an  agreement  and  stipulation  were  fol- 
lowed by  quasi-^oaseaaio,  the  prsetor  would  protect  the  quasi- 
possessor.  And  heuce  it  was  said  that  servitudes  were  consti- 
tuted jure  prcetorio  and  were  maintained  tuitione  prcetoris. 

Modem  writers  on  Roman  law  are  much  divided  in  opinion 
whether  servitudes  were  really  constituted  pactionibua  atque 
8ti/pul<ttionibu8y  by  agreements  and  stipulations  alone,  or 
whether  we  are  always  to  understand  that  to  perfect  the  title, 
what  is  termed  qucL6i4Taditio  was  necessary.  That  is,  whether, 
as  traditio  was  necessary  to  transfer  the  property  in  a  corpo- 
real thing,  so  it  was  necessary  in  order  to  transfer  the  pro- 
perty in  an  incorporeal  thing,  that  the  person  to  whom  it  was 
transferred  should  be  placed  in  the  legal  quasi-possession  of 
his  rights  If  the  servitude  was  a  positive  one,  it  is  very  easy 
to  see  how  this  quasi-possession  could  be  established;  for 
directly  the  right  was  exercised  with  the  animus  possidendij 
and  permitted  to  be  so  exercised  by  the  owner  of  the  res 
serviens,  the  person  in  favour  of  whom  the  servitude  was 
constituted,  would  have  the  quasi-possession.  But  when  the 
servitude  was  a  negative  one,  when  the  owner  of  the  res 
serviens  was  merely  bound  not  to  do  something,  the  only 
evident  mode  by  which  possession  could  be  said  to  be  gained 
was,  when  the  owner  of  the  res  dominans  successfully  resisted 
an  attempt  of  the  owner  of  the  res  serviens  to  do  the  thing 
which  he  was  bound  by  the  servitude  not  to  do.  But  as  the 
exercise  of  the  right  given  by  a  positive  servitude  was  an  act 
evident  and  cognizable  by  all  whom  it  concerned,  it  is  with 
regard  to  positive  servitudes  that  the  question  is  principally 
debated,  whether  the  exercise  of  the  right  was  an  indispen- 
sable part  of  the  right  being  constituted.  On  the  whole,  it 
seems  the  better  opinion  that  quasi-tradition  was  a  necessary 
part  of  the  constitution  of  a  servitude. 

Mancipation  and  vn  jure  cessio  were  quite  obsolete  in  the 
time  of  Justinian.  We  have  two  modes  given  in  the  text  by 
which  servitudes  might  be  constituted  under  his  legislation ; 
pactionibus  atque  stipulationibus^  i.e.  agreements,  whether 
followed  or  not  by  a  stipulation  and  testamento.  When  given 
testa/merUOj  a  servitude  might  be  given  directly  to  the  legatee 
equally  well  as  by  condemning  the  heir  to  transfer  it  to  him, 
both  modes,  in  the  time  of  Justinian,  having  exactly  the  same 
effect.  To  these  modes  must  be  added  (1)  that  adjudica-- 
tionej  when  a  judge  awarded  the  property  in  a  servitude 
under  the  actions  familice  erdscundce  and  oommuni  divi- 
dundo.     (See  Introd.  sec  103;  D.x.  2.  22.  3.)     2.  That  of 
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reserving  the  servitude  in  making  a  traditio  of  the  rest  of  the 
property,  when  it  was  in  fact  constituted  by  having  all  the 
other  jura  in  re  separated  from  it,  instead  of,  as  usual,  being 
it«elf  separated  from  the  rest  3.  Lastly,  the  possessor  who 
had  had  a  long  quasi-possession  of  a  servitude  was  protected 
in  it  The  usucapion  of  servitudes,  which  perhaps  existed 
previously,  was  forbidden  by  the  lex  Scribonia.  (a.u.c.  720 ; 
D.  xli  3.  4.  29.)  But  a  long  bona  fide  possession  was  per- 
haps protected  by  praetorian  actions  and  interdicts.  Properly 
this  only  applied  to  servitudes  urbanorum  proBdioru/niy  for 
these  only  were  capable  of  a  continuous  exercise  {servUvies 
quoB  vn  8uperfi/ne  conaistunt,  possessione  retinentur).  (D. 
viii.  2.  20.)  But  there  were  particular  servitudes  rueticoru/m 
prcediorum^  long  usage  of  which  gave  rights  which  were  pro- 
tected. Among  these  were  the  jua  aquce  ducendoB  (D.  viii. 
5.  10),  the  jus  itineriSy  and  the  jiLS  a^tua.  (D.  viii.  6.  25.) 
The  possessor  had  to  show  that  his  possession  had  been  neither 
vi,  clam,  or  precario ;  but  had  not  to  show  any  good  title  for 
possession.  (D.  viii.  5.  10.)  The  length  of  time  requisite 
for  the  possessor  to  have  exercised  the  right  was  not  fixed. 
It  has  been  thought  that  Justinian  fixed  this  at  ten  years  for 
those  present  and  twenty  for  the  absent;  but  this  opinion  is 
chiefly  based  on  a  passage  in  the  Code  (vii  33.  12 ;  see  also 
C.  iii.  34.  2),  which  it  is  better  to  interpret  of  the  length  of 
time,  by  non-usage  during  which  a  servitude  was  lost. 

Tit.  IV.    DE  USUFRUCTU. 

UsusfructuB  est  jus  aHenis  rebus  Usufruct  is  the  right  of  usingf,  and 
utendi  fruendi,  salva  renim  sub-  reaping  the  fruits  of  things  belong- 
stantiaiestenimjusincorpore,  quo  ing  to  others,  without  destroying 
sublato  et  ipsum  toll!  necesse  est.      their  substance.    It  is  a  riffht  over  a 

corporeal  thing,  and  if  Uds  thing 
pensh,  the  usufruct  itself  necessarily 
perishes  also. 
D.  viL  1.  1,  2. 
We  now  pass  to  personal  servitudes,  those,  namely,  which 
consist  of  2LJii8  in  r«,  Le.  one  portion  of  the  dominium  being 
detached  from  the  rest  for  the  benefit  of  a  person.     Personal 
servitudes  differed  from  real  in  being  applicable  to  moveables 
as  well  as  to  immoveables ;  and  the  personal  servitude  vsus- 
fructua  was  divisible,  that  is,  some  of  the  fruits  included  in 
the  servitude  might  be  parted  with,  although  the  servitude 
uaua  was,  like  real  servitudes,  indivisible. 

The  person  to  whom  the  uauafrudua  was  given  had  two 
rights  united ;  he  had  the  jua  utendi^  that  is,  the  right  of 
making  every  possible  use  of  the  thing  apart  from  consuming 
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it  or  from  taking  the  frxiits  of  it,  as,  for  instance,  the  right  of 
living  in  a  house  or  employing  beasts  of  burden ;  and  he  had 
also  the  ju8  fruendi,  the  right  of  taking  all  the  fruits  of  the 
thing  over  which  the  servitude  was  constituted.  The  defini- 
tion of  fructus  is  quicquid  in  fundo  nasdtar  (D.  vii.  59. 1 ), 
~  that  is,  the  ordinary  produce,  but  not  accidental  accessions  or 
augmentations,  such  as  a  treasure  found  (D.  zxiv.  3.  7.  12) 
or  islands  formed  in  a  river. 

He  might  sell,  or  let,  or  give  his  right  of  taking  the  fruits 
to  another,  and  the  profits  he  thence  derived  were  termed  his 
fructua  dvUea.  (D.  viL  1.  12.  2.)  It  was  only  such  of  the 
frudua  as  were  actually  taken  or  gathered  by  him,  or  those 
acting  under  him  that  belonged  to  him ;  and  no  fruits  which 
were  not  gathered  at  the  time  of  his  death  passed  to  his  heir. 
He  was  obliged  to  give  security,  on  entering  on  the  exercise 
of  his  right,  that  he  would  use  his  right  as  a  good  pateT" 
famdliaSy  and  give  up,  at  the  time  when  his  right  expired, 
the  possession  of  the  thing.  (D.  vii.  9.  I.)  We  have  had  an 
instance  of  what  was  meant  by  using  his  right  as  a  good  pcUer- 
familias  in  paragr.  38  of  Tit.  1,  where  it  is  said  that  he  is 
bound  to  replace  dead  sheep  and  dead  trees.  He  was  also 
bound  not  to  alter  the  nature  of  the  thing  over  which  the 
right  extended ;  he  could  not,  for  instance,  build  on  land  un- 
built on,  or  change  the  use  to  which  land  was  specially  des- 
tined. (D.  vii.  1.  7.  1. ;  D.  viii.  13.  4.)  And  it  is  with  refe- 
rence to  this  that  the  words  salva  rerum  subatantiaj  in  the 
text,  are  sometimes  understood,  so  that  the  sentence  would 
mean,  usufruct  is  the  right  of  using  and  taking  the  fruits  of 
things  belonging  to  another,  but  so  as  not  to  alter  the  sub- 
stance. Ulpian  {Reg,  24.  26)  certainly  uses  the  words  aalva 
rerum  substantia  in  a  sense  very  similar ;  but  the  conclud- 
ing words  of  the  section  make  it  more  natural  to  understand 
scuva  reruTn  substantia  as  referring  here  to  the  duration  of 
the  usufruct.  It  lasts  as  long  as  the  thing  over  which  it  is 
constituted  remains  unaltered ;  for  if  the  thing  perishes,  the 
usufruct  perishes.  The  two  sentences  of  this  section  are 
taken  without  alteration  from  the  Digest,  but  are  from  dif- 
ferent authors,  the  first  being  from  Paul,  the  latter  from  Cel- 
Fus.  (D.  vii.  1.  1,  2.)  Very  probably  Paul  did  not  use  the 
words  salva  rerum  substantia  with  reference  to  the  duration 
of  the  servitudes;  but  the  compilers  of  the  Institutes  saw 
that,  if  they  were  used  in  this  sense,  the  two  sentences  would 
cohere  together. 

1.  Ususfructus  a  proprietate  ee-  1.  The  usufruct  is  detached  from 
parationem  recipit,  idque  pluribus  the  property ;  and  this  separation 
modis   accidit:  ut   ecce,  si  quia    takes  placein  many  ways;  for  exam- 
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usumfractum  alicui  legarerity 
heres  nudiim  habet  proprietatem, 
legfAtariua  uflumfructam ;  et  contra, 
si  fundum  legaverit  deducto  ubu- 
fructu,  legataiius  nudam  habet  pro* 
prietatem,  heres  vero  usumfructam. 
Item  alii  usumfructuniy  aHi  deducto 
eo  fundum  legare  potest  Sine  tee- 
tamento  vero  si  quis  velit  usum- 
fructum  alii  constituere,  pactionibus 
et  stipulationibus  id  efficere  debet 
Ne  tamen  in  universum  inutiles 
essent  proprietates  semper  absce- 
dente  usufructu,  placuit  certis  mo- 
dis  extingui  usomfructum  et  ad 
proprietatem  leTertL 


D.  vii.  1.  6  ;  D.  xxxii. ! 


pie,  if  the  usufruct  is  ffiven  to  any 
one  as  a  legacy ;  for  the  heir  has  then 
the  bare  ownership,  and  the  legatee 
has  the  usufruct;  conversely,  if  tiie 
estate  is  given  as  a  legacy,  subject  to 
the  deduction  of  the  usufruct,  the 
legatee  has  the  bare  ownership,  and 
the  hen*  has  the  usufruct  Again,  the 
usufruct  may  be  given  as  a  legacy  to 
one  person,  and  the  estate  minus  this 
usufruct  mav  be  given  to  another.  If 
any  one  wishes  to  constitute  a  usu- 
fruct otherwise  than  by  testament, 
he  must  effect  it  by  pacts  and  stipu- 
lations. Butylestthe  property  should 
be  rendered  wholly  prontless  by  the 
usufruct  being  for  ever  detached,  it 
has  been  thought  right  that  there 
should  be  certain  ways  in  which  the 
usufruct  should  become  extinguished, 
and  revert  to  the  property. 


19  J  D.  vii.  1,  3,  pr.  and  2. 

We  may  refer  to  what  we  have  said  in  the  note  to  the 
fourth  section  of  the  last  Title  for  the  modes  in  which  usu- 
fructs were  acquired.  In  the  time  of  Justinian  they  were 
constituted,  1,  by  testament;  2,  by  agreements  followed  by 
quasi-tradition ;  3,  by  being  reserved  in  an  alienation  of  the 
nuda  proprietaa ;  4,  by  adjudication ;  and  also,  lastly,  lege, 
by  the  law,  an  instance  of  which  we  have  in  the  first  para- 
graph of  the  ninth  Title  of  this  Book,  where  it  is  said  that, 
under  Justinian's  legislation,  the  father  acquired  the  usufruct 
of  his  son's  peculiunu 

It  will  be  observed  that,  in  putting  the  third  case  of  gift  of 
usufruct  by  testament^  that,  namely^  in  which  the  usufruct  is 
given  to  one  legatee,  the  nuda  proprietaa  to  another,  the 
gift  to  the  latter  is  expressed  by  the  words  fundum  deducto 
usufructu.  The  Digest  (xxxiii.  2.  19)  explains  why  deducto 
uaufructu  should,  in  such  a  case,  be  carefully  added  to  a  gift 
of  the  fundus ;  for  if  they  were  not,  the  second  legatee  would 
be  treated  as  having  the  nuda  proprietas^  and  also  as  having 
a  joint  interest  in  the  usufruct  with  the  first  legatee. 

2.  ConstituitnrautemususfructuB  2.  A  usufruct  may  be  constituted 
non  tantum  in  fundo  et  sedibus,  ve-    not  only  of  lands  and  buildings,  but 


rum  etiam  m  servis  et  jumentis 
ceterisque  rebus,  exceptis  iis  quee 
ipso  usu  consumuntur ;  nam  hie  res 
neque  natturali  ratione  neque  dvili 
recipiunt  usumfructuin.  Quo  nu- 
mero  sunt  vinum,  oleum,  frumen- 
tum,  vestimenta:  quibus  proxima 
est  pecunia  numeratA,  namque  ipso 
usu  assidua  permutatione  quodam- 


also  of  slaves,  of  beasts  of  burden, 
and  everything  else  except  those 
which  are  consumed  by  bemg  used, 
for  they  are  susceptible  of  an  usu- 
fruct neither  by  natural  nor  by  civil 
law.  Among  these  things  are  wine, 
oil,  garments,  and  we  may  almost  say 
coined  monev ;  for  it,  too,  is  in  man- 
ner consumed  by  use,  as  it  continually 
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modo  extingnitur.  Sed  utilitatis 
causa  senatus  censuit  poase  etiam 
earum  remm  UBumfructum  const!- 
tiii,  ut  tamen  eo  nomine  heredi 
utiliter  caTeatur.  Itaque  si  pecu- 
nisB  usiisfructua  legatus  sit^ita  datur 
legatario  ut  ejus  fiat,  et  legatarius 
satisdet  heredi  de  tanta  pecunia 
restituenda,  si  morietur  aut  capite 
minuetur.  CetersB  quo<]|ue  res  ita 
traduntur  legatario  ut  ejus  fiant; 
sed  SBstimatis  his  satisdatur,  ut  si 
morietur  aut  capite  minuetur,  tan- 
ta pecunia  restituatur  quanti  has 
fiierint  festimatae.  Ergo  seuatus 
non  fecit  quidem  earum  rerum 
usumfructum  (nee  enim  poterat), 
sed  per  cautionem  quasi  usumfruc- 
tum  constituiU 


passes  from  hand  to  hand.    But  the 
senate,  thinking  such  ameasure  would 
be  useful,  has  enacted  that  a  usufruct 
even  of  these  things  ma^  be  consti- 
tuted, if  sufficient  secunty  be  givesi 
to  the  heir;  and  therefore,  if  the 
usufruct  of  money  is  given  to  a 
legatee,  the  money  is  considered  to 
be  given  to  him  in  complete  owner- 
ship :  but  he  has  to  give  securitjr  to 
the  neir  for  the  repayment  of  an 
equal  sum  in  the  event  of  his  death 
or  his  undergoing  a  capitis  demmutio. 
All  other  things,  too,  of  the  same 
kind  are  delivered  to  the  legatee  so 
as  to  become  his  property ; .  but  their 
value  is  estimated  and  security  is 
given  for  the  payment  of  the  amount 
at  which  they  are  valued,  in  the  event 
of  the  legatee  dying  or  undergoing  a 
capitis  demmutio.    The  senate  has 
not  then,  to  speak  strictly,  created 
a  usufruct  of  these  things,  for  that 
was   impossible,  but,  by  requiring 
security,  has    established   a    right 
analogous  to  a  usufruct. 
D.  vill.  3.  1 ;  D.  vii.     ,1.  3 ;  D.  vii.  6.  2,  pr.  and  1 ;  D.  vii  6.  7. 
Properly  only  things  quce  in  usu  non  consumuntur  could 
be  the  subject  of  a  servitude  which  consisted  in  using  things 
only  for  a  time ;  but  as  things  quce  umi  conaumwrUur,  things 
that  perish  in  the  using,  are  things  that  may  for  the  most 
part  be  easily  replaced  by  similar  things  of  an  equal  quantity 
and  quality,  the  senatus  consuUura  alluded  to  in  the  text 
(the  date  of  which  is  uncertain,  but  \s  probably  not  later 
than  Augustus)  permitted  that  things  qum  usu  consumuntur 
should  be  made  subject  to  a  kind  of  usufruct  by  which  they 
might  be  consumed  at  once,  and  then,  on  an  event  occurring 
by  which  a  real  usufruct  would  have  expired,  that  is,  the 
death  or  capitis  deminutio  of  the  usufructuary,  they  were  to 
be  replaced  by  similar  things,  or,  what  effected  the  same  ob- 
ject in  a  different  way,  their  pecuniary  value  was  estimated 
on  the  commencement  of  this  quasi-usufruct,  as  it  is  termed, 
and  paid  at  its  expiration.     Ulpian  gives  the  following  as  the 
terms  of  the  seruUus  consuLtura :  Ut  (miniv/m  reruiriy  qvxB 
in  eujusque  pcUrimonio  esse  constaret,  ususfructus  legari 
possit.     (D.  vii.  5.  1.) 

It  will  be  observed  that  the  text  includes  garments,  vesti- 
mentaf  among  things  of  which  there  was  only  a  quasi-usu- 
fruct, whereas  the  Digest  twice  speaks  of  them  as  things  of 
which  there  was  a  real  usufruct.     (D.  viL  I.  15.  4;  vii.  9.  9. 
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.  3.)  They  were,  in  fact,  one  or  the  other  according  as  it  was 
the  garments  or  their  value,  that  was  to  be  given  to  the 
owner  of  the  nuda  proprietaa  at  the  end  of  the  usufruct,  and 
this  might  depend  on  the  intention  of  the  parties  or  the 
nature  of  the  materials. 

Satisdatur,  The  usufructuary  not  only^  guaranteed  by 
a  stipulation  the  replacement  of  the  things  or  the  pajnnent 
of  their  value,  but  he  procured  a  surety  (Jideyussor)  to 
guarantee  it  also. 

3.  Finitur  autem  ususfructiis  3.  The  uBufruct  terminates  by  the 
morte  fhictuaiii,  et  duabus  capitifl  death  of  the  usufructuary,  by  two 
deminutionibus,  maxima  et  media,  kinds  of  capitis  demimiUo,  namely, 
et  non  utendo  per  modum  et  tern-  the  greatest  and  the  middle,  and  also 
pus :  qu£B  omma  nostra  statuit  con-  by  not  bein?  used,  according  to  the 
stitutio.  Item  finitur  ususfructus,  manner,  and  during  the  time  fixed ; 
si  domino  proprietatis  ab  usufruc-  all  which  points  have  been  decided 
tuario  cedatur  (nam  cedendo  extra-  by  our  constitution.  The  usufruct  is 
neo  nihil  agit) ;  vel  ex  contrario  si  also  terminated  if  the  usufructuary 
fructuarius  proprietatem  rei  aoqui-  surrenders  it  to  the  owner  of  the 
sierit,  qufis  res  consolidatio  appel-  property  (a  cession  •  to  a  stranger 
latur.  £)o  amplius  constat,  si  sedes  would  not  have  this  efiect)  ;  or, 
incendio  consumptas  fiierint,  yel  again,  by  the  usufructuary  acquiring 
etiam  terne  motuautvitio  suo  cor-  the  property,  which  is  called  conso- 
ruerint,  extingui  usumfructum,  et  lidation.  Again,  if  a  building  is 
ne  are»  quidem  usumfructum  d&-  consumed  by  fire,  or  thrown  down 
ben.  by  an  earthquake,  or  falls  through 

decay,  the  usufruct  of  it  is  necessa- 
rily destroyed,  nor  does  there  remain 
any  usufruct  due  even  of  the  soil  on 
which  it  stood. 
C.  ill  S3. 16,  pr.  and  1,  2 ;  Gai.  u.  33. 

The  text  points  out  five  ways  in  which  the  usufruct  would 
terminate.  1.  By  the  natural  or  civil  death  of  the  usufiruc- 
tuary.  If  the  usufruct  belonged  to  a  city  or  corporation 
which  could  not  die,  it  lasted  for  a  hundred  years,  as  being 
the  extreme  length  of  the  duration  of  human  life.  (D.  vii. 
1 .  56.)  Previously  to  Justinian  the  minima  capitis  demi- 
nutio  extinguished  a  usufruct,  because  the  person  who  un- 
derwent it  was  not  the  same  person  in  the  eyes  of  the  law 
after  undergoing  it  as  he  was  before ;  he  commenced  a  new 
existence.  Justinian  altered  the  law  in  this  respect  (C.  iii. 
33.  16),  and  he  also  decided  a  question  which  had  divided 
the  jurists,  whether  a  usufruct  acquired  by  a  slave  or  a^tiM- 
famUias  terminated  on  the  death  of  the  slave,  or  death  or 
capitis  deminutio  of  the  son,  or  whether  it  remained  for  the 
benefit  of  the  master  or  father.  He  decided  that  it  should 
remain  until  the  master  or  father's  natural  or  civil  death,  and 
further,  that  in  the  case  of  a  filiusfamUias^  it  should  also 
continue  for  his  benefit  after  his  father's  death ;  so  that  the 
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father  had  the  usufruct  for  bis  life,  and  then  the  son,  if  he 
survived  the  father,  had  it  for  his  life.     (C.  iii.  33.  16.  17.) 

Non  utendo  per  modum  et  tempua.  Secondly,  the  usu- 
fructuary might  lose  the  usufruct  by  not  using  it  in  the  way 
agreed  on  by  the  parties  during  the  time  fixed  by  law.  The 
usufructuary  might,  for  instance,  have  the  use  of  a  fundus 
for  the  summer,  and  if  he  used  it  only  during  the  winter  he 
would  not  use  the  usufruct  of  the  fundus  in  the  way  it  was 
given  him,  and  this  was  equivalent  to  not  using  it  at  all ;  and 
if  he  did  not  exercise  his  right  at  any  period  previous  to  the 
time  fixed  by  law,  as  that  when  the  asufruct  became  extinct 
by  non-usage,  his  right  was  gone.  This  time  was,  under  the 
old  law,  one  year  when  the  usufruct  affected  moveables,  and 
two  years  when  the  usufruct  affected  immoveables.  If  this 
period  elapsed  without  the  right  being  exercised,  the  owner 
of  the  nuda  proprietas  gained  the  usufruct  by  usucapion. 
Justinian  altered  this  by  fixing  three  years  as  the  time  for 
moveables,  and  ten  or  twenty  years  for  immoveables,  accord- 
ing as  the  person  affected  was  present  or  absent.  (See  Tit. 
6.  1.)  The  usufructuary  was  placed  so  far  in  the  position  of 
an  owner  of  a  thing,  that  it  required  the  same  length  of  time 
to  make  him  lose  the  usufruct  as  it  did  to  make  the  owner 
lose  the  property.  Hence  it  is  said  in  the  Code  (iii.  33.  1 6. 
1)  that  he  was  not  to  lose  the  usufruct  unless  tidis  exceptio 
(i.e.  of  usucapion)  usufructuario  opponatur^  qua:  etmm  si 
dominium  vindicahat,  poterat  eum  prceseniem  vel  absentem 
excludere. 

Non-usage  and  the  minima  capitis  deminutio  only  af- 
fected rights  already  commenced ;  and  in  order  to  avoid  their 
effects  the  usufruct  was  often  given  by  legacy  in  singulos 
annoSj  vel  menses y  vel  dies*  As  a  new  usirfruct  thus  began 
each  year,  month,  or  day,  there  could  be  no  non-usage  for  a 
longer  time  than  the  duration  of  each  usufruct,  and  the  mi" 
ninui  capitis  deminutio  only  affected  the  usufruct  existing 
at  the  time  it  was  undergone.     (D.  vii.  4.  1.  1.) 

Si  domino  cedatur.  Thirdly,  the  usufruct  was  lost  if  it 
was  surrendered  to  the  owner  of  the  nuda  proprietas.  The 
words  cedatur^  and  cedendo  belong,  in  the  passage  of  Gains 
from  which  this  part  of  the  section  is  taken,  to  the  in  jure 
cessiOy  the  fictitious  suit  by  which  personal  servitudes  were 
given  up  in  the  time  of  Grains.  As  this  mode  of  giving  up 
servitudes  to  the  dominus  was  obsolete,  less  technical  words 
would  be  more  appropriate  in  the  text.  The  usufructuary 
could  not  transfer  the  usufruct  to  another,  because  the  usu- 
fruct attached  to  him  personally,  and  was  to  terminate  by  his 
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death  or  capitie  deminutio,  and  not  by  that  of  a  stranger. 
He  could  allow  another  to  exercise  his  right  of  taking  the 
fruits  until  he  himself  died  or  lost  the  servitude,  but  this  did 
not  make  that  person  the  owner  of  the  usufruct. 

The  two  other  modes  by  which  a  usufmct  might  be  lost, 
viz.  consolidation  when  the  usufruct  was  extinguished,  qui 
res  sua  nemini  servity  and  the  thing  being  consumed,  that 
is,  either  really  perishing,  or  having  its  substantia  altered, 
need  no  explanation. 

Of  course,  if  a  usufruct  was  made  conditionally,  or  for  a 
limited  time,  it  expired  when  the  condition  was  accomplished 
or  the  time  ended. 

Servitudes  generally  were  extinguished  in  much  the  same 
way  as  the  particular  servitude  of  usufruct  1.  By  the  de- 
struction of  the  thing — the  res  dominans  or  the  res  seruiens. 
2.  By  the  same  person  becoming  owner  of  the  res  doimnans 
and  the  res  serviens,  or,  in  case  of  personal  servitudes,  of  the 
remainder  of  the  proprietas  and  the  servitude.  3.  By  the 
owner  of  the  servitude  permitting  the  person  affected  by  it 
to  do  something  which  made  the  exercise  of  the  right  im- 
possible. 4.  Lastly,  by  non-usage,  there  being,  however,  a 
remarkable  difference  in  this  respect  between  servitudes  rus- 
ticorum  prcediorwm  and  servitudes  urhanorum  prcediorum ; 
for  as  the  possession  of  the  former  was  not  continuous,  that  is, 
the  right  was  not  always  being  exercised,  the  mere  non-usage 
of  the  right  during  the  time  fixed  by  law  extinguished  it ;  but 
as  the  possession  of  the  servitudes  urhanorum  prcediorum  was 
continuous,  it  was  necessary  that  the  owner  of  the  res  servi^ens 
should  do  something  to  break  the  possession,  or,  as  it  was 
termed  by  the  jurist,  u^sucapere  libertatem  (D.  viii.  2.  6),  i.e. 
to  commence  the  liberation  of  the  res  serviens,  as,  for  instance, 
to  turn  a  stillicidiuTn  away  from  his  premises ;  and  if  this  was 
acquiesced  in  during  the  time  fixed  by  law,  that  is,  ten  years 
for  persons  present  and  twenty  for  persons  absent,  the  owner 
of  the  res  dominans  could  not  afterwards  claim  his  servitude. 

4.  Cumautemfinitusfuerituaus-  4.  When  the  usufruct  is  entirely 
fmctus,  revertitur  Bcilioet  ad  pro-  extinguished,  it  is  reunited  to  the 
prietatem,  et  ex  eo  tempore  nudas  property ;  and  the  person  who  had 
proprietalis  dominus  incipit  plenam  the  hare  ownership,  begins  thence- 
in  re  habere  potestatem.  forth  to  have  full  power  over  tiie 

thing. 

Some  texts  have  finitus  fuerit  totus  u»usfructus ;  for  as 
the  usufruct  was  divisible,  portions  of  it  might  exist,  and  yet 
other  portions  have  reverted  to  the  owner  of  the  nuda  pro- 
prietas.    It  may  be  remarked  that  if  two  persons  had  a  joint 
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interest  in  the  same  usufruct,  and  the  usufruct  was  divided  be- 
tween them,  when  one  died,  his  share  went,  not  to  the  owner 
of  the  nuda  proprietas,  but  to  his  coproprietor.  (D.  vii.  2.  1.) 

Tit.  V.    DE   USU  ET  HABITATIONE. 

lisdem  ifltis  modiB  quibus  luus-        The  naked  use  is  constituted  br 
fructuB  constituitur,  etiam  nudus    the  same  means  as  the  usufhict;  an^ 
u^tis  constituisolet;  iisdemqueillii    is  terminated  by  the  same  means 
modis  finitur,  quibus  et  ususfructus    that  make  the  usufruct  to  cease, 
deainit 

D.  vu.  1.  3.  3. 

The  use  was  a  portion  of  the  usufruct.  The  person  to  whom 
this  right  was  given  could  use  the  thing,  but  not  take  any  of 
its  fruits.  He  had  the  nudua  usiis  (D.  vii.  8.  1 ),  the  bare 
use  of  the  thing ;  and  enjoyed  all  tbe  advantages  he  could 
obtain  from  the  use ;  but  he  could  avail  himself  of  nothing 
which  the  thing  produced.  He  could  not,  like  the  usufruc- 
tuary, let,  sell,  or  give  the  exercise  of  his  right,  for  he  was 
excluded  from  taking  what  were  termed  fructua  dvUeSy  as 
much  as  from  taking  fructua  naturcdes.  The  jurists,  how- 
ever, modified  in  some  degree  the  rigour  of  this  principle ; 
and  the  owner  of  tbe  use  was  allowed,  in  cases  where  the 
right  would  otherwise  have  produced  no  benefit  whatever,  or 
where  it  seemed  right  to  put  a  favourable  interpretation  on 
tbe  wording  of  a  testament,  to  take  as  much  of  certain  kinds 
of  produce  as  was  sufficient  for  his  daily  wants. 

1.  Minusautem  scilicetjuris  est  in        1.  The  right  of  use  is  less  eztensiTe 

usuquaminusufmctu.    Namqueis  than  that  of  usufruct;  for  he  who 

qui  fundi  nudum  hahet  usum,  nihil  has  the  naked  use  of  lands,  has  no- 

ulterins  habere  intelligiturquamut  thing  more  than  the  right  of  taking 

oleribns,  pomis,  floribus,  foeno,  stra-  herbs,  fruit,  flowers,  hay,  straw,  and 

mentis  et  lignis  ad  usum  quotidi-  wood,  sufficient  for  his  daily  supply, 

anum  utatur.    In  eo  quoque  fundo  He  Ib  permitted  to  establish  himself 

hactenus  ei  morari  licet,  ut  neque  upon  tne  land,  so  long  as  he  neither 

domino  fundi  molestus  sit,ne<|ue  iis  annoys  the  owner,  nor  hinders  those 

'  per  quos  opera  rustica  fiunt,  impe-  who  ore  engaged  in  the  cultivation 

dimen  to:  nee  ulli  alii  jus  quod  habet,  of  the  soil.    He  cannot  let,  or  sell, 

aut  locare  aut  vendere  aut  gratis  or  give  ffratuitouBly  his  right  to  an- 

concedere  potest;  cum  is  qui  usum-  other,  while  a  usufructuary  may. 
frttctum  habet  potest  hssc  omnia 
heere, 

D.  viL  8. 10.  4;  D.  vii.  8. 12.  1 ;  D.  vii.  8.  11. 

The  jurists  differed  as  to  the  fructua  of  which  a  certain 
daily  supply  might  be  taken,  and  as  to  whether  it  was  neces- 
sary that  they  should  be  consumed  on  the  spot  (D.  vii.  8. 10. 
1 ;  D.  vii.  8. 12. 1.)  The  station  of  the  uauaAua  and  the  abun- 
dance of  the  fruits  would  make  a  difference  in  particular  cases. 

The  uauariua  could  prevent  the  owner  as  well  as  any  one 
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else  from  coming  on  land  subject  to  a  uevSy  except  for  the 
purpose  of  cultivating  it. 

Aut  gratis  concedere.  There  would  be  a  sort  of  fructtis 
in  being  able  to  gratify  the  wish  of  giving  and  of  conferring 
a  favour,  instead  of  receiving  a  price. 


2.  Item  is  qui  sediumuBumhabet, 
hactenus  juB  Dflbere  intelligitur,  ut 

rtantum  habitet ;  nee  hoc  jus  ad 
m  transferre  potest,  et  viz  re- 
ceptum  esse  videtur  ut  hoepitem  ei 
recipere  lioeat ;  sed  cum  uxore  sua 
libeiisaue  suis,  item  liberdsy  nee 
non  aliis  liberis  personis  quibus  non 
minus  quam  servis  utitur,  habi- 
tandi  jus  habet.  Et  conrenienter, 
si  ad  mulierem  usus  ledium  per- 
tineaty  cum  marito  ei  habitare  hcet 


2.  He  who  has  the  use  of  a  bouse, 
has  nothing  more  than  the  right  of 
inhabiting  it  himself;  for  he  cannot 
transfer  this  right  to  another ;  and  it 
is  not  without  considerable  doubt 
that  it  has  been  thought  allowable 
that  he  should  receive  a  guest  in  the 
house,  but  he  may  hve  in  it  with  his 
wife  and  children,  and  freedmen^ 
and  other  free  persons  who  may  be 
attached  to  his  service  no  less  than 
his  slaves  are.  A  wife,  if  it  is  she 
who  has  the  use  of  the  house,  may 
live  in  it  with  her  husband. 
D.  vii.  8.  2.  1 ;  D.  vii.  8.  4.  6.  8. 

The  uauarius  bad  the  use  of  the  whole  thing,  and  the 
owner  could  not  make  use  of  any  part  not  used  by  the  ustLOr- 
rius.  (D.  vii.  8.  22.  1.)  So,  too,  the  right  of  ueua  was  indi- 
viHible  and  could  not  be  given  in  detached  portions,  as  that 
of  usufruct  could  be,  to  different  persons.  (D.  vii.  8.  19.)  But 
one  person  could  have  the  use,  and  another  the  usufruct  of 
the  same  thing.     (D.  viL  8.  14.  3.) 

3.  Item  is  ad  quern  servi  usus  3.  So,  too,  he  who  has  the  use  of 
pertinet,  ipse  tantummodo  opens    a  slave,  has  only  the  right  of  himself 


atque  ministeno  ejus  uti  potest: 
ad  alium  vero  nullo  modo  jus  suum 
transferre  ei  concessum  est  Idem 
scilicet  juris  est  et  in  jumentis. 


using  the  labour  and  services  of  the 
slave :  for  he  is  not  permitted  in  any 
way  to  transfer  his  right  to  another. 
And  it  is  the  same  with  regard  to 
beasts  of  burden. 
D.  vii.  8. 12.  6,  6. 

Ipse  tantummodo  uti  potest ;  but  the  wife  or  the  husband 
might  use  the  thing  of  which  the  use  was  given  to  the  other. 
(D.  viL  8.  9.) 


4.  Sed  si  pecorum,  veluti  ovium, 
usus  legatus  sit,  neque  lacte  ne^ue 
agnis  neque  lana  utetur  usuanus, 
quia  ea  in  fructu  sunt  Plane  ad 
^tereo^andum  agrum  suum  peco- 
ribus  uti  potest 


4.  If  the  use  of  a  flock  or  herd,  as, 
for  instance,  of  a  flock  of  sheep,  be 
given  as  a  legacy,  the  person  who 
has  the  use  cannot  take  the  milk, 
the  lambs,  or  the  wool,  for  these  are 
among  the  fruits.  But  he  may  cer- 
tainly make  use  of  the  flock  to  ma- 
nure his  land. 
D.  vu.  8. 12.  2. 

As  a. flock  was  hardly  of  any  use  if  a  person  might  not  take 
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any  of  the  frudus^  the  usuariua  was  allowed  to  have  a  little 
milk  (modicum  l^ic)  when  the  usua  had  been  constituted  in  a 
way  to  admit  of  a  favourable  interpretation.     (D.  vii.  12.  2.) 

5.  8ed  si  cui  babitatio  legata  6.  If  the  right  of  habitation  U 
sive  aliquo  modo  constituta  sit,  given  to  any  one,  either  as  a  le^cy 
Deque  usus  Tidetur  neque  ubus-  or  in  any  other  way,  this  does  not 
fructus,  eed  quasi  proprium  aliquod  seem  a  use  or  a  usufruct,  but  a  right 
jus.  Quam  habitationem  haben-  that  stands  as  it  were  by  itself, 
tibus,  propter  rerum  utilitatem.  From  a  re^^ard  to  what  is  useful,  and 
secundum  Marcelli  sententiam  nos-  conformably  to  an  opinion  of  Mar- 
tra  decisione  promulgata,  permi-  cellus,  we  have  published  a  decision, 
simus  non  solum  in  ea  degere,  sed  by  which  we  have  permitted  those 
etiam  aliis  locare.  who  have  this  right  of  habitation, 

not  only  themselves  to  inhabit  the 
place  over  which  the  right  extends, 
out  also  to  let  to  others  the  right  of 
inhabiting  it 
D.  Vila  10;  C.  iii.  as. 

The  jurists  had  doubted  whether  habitatio  was  to  be  con- 
sidered a  distinct  servitude  (D.  iv.  5.  10;  D.  vii.  8.  10.  2), 
which  Justinian  here  pronounces  it  to  be.  So  far  as  it  dif- 
fered from  the  use,  or,  after  Justinian  gave  the  power  of  let- 
ting the  house,  from  the  usufruct,  of  the  house,  it  differed  by 
being  an  occupation  allowed  ns  a  fact  rather  than  as  a  right, 
the  creation  of  the  law,  to  which  the  incidences  of  a  personal 
servitude  would  attach.  Modestinus  says  of  it,  potiua  in  facto 
quam  in  jure  consistiL  (D.  iv.  5.  10.)  Thus,  it  did  not 
cease  by  non-usage  or  by  the  minima  capitis  deminutio.  (D. 
vii.  8.  10.) 

6.  Haec  de  servitutibus  et  usu-  6.  Let  it  suffice  to  have  said  thus 
fructu'et  usuethabitatione  dixisse  much  concerning  servitudes,  usu- 
sufficiat ;  de  hereditate  autem,  et  fruct,  use,  and  haoitation.  We  shall 
obligationibus,  suis  locis  propo-  treat  of  inheritances  and  obligations 
nemus.  Exposuimus  summatim  in  their  proper  places.  We  have  al- 
quibus  modis  jure  gentium  res  ready  briefly  explained  how  things 
nobis  acquiruntur:  modo  videamus,  are  acquired  by  the  law  of  nations ; 
quibus  modis  legitimo  etc!  vili  jure  let  us  now  examine  how  they  are 
acquiruntur.  acquired  by  the  civil  law. 

D.  vii.  8.  10. 

Before  quitting  the  subject  of  servitudes  it  is  proper  to  ob- 
serve that,  besides  the  possessory  interdicts  by  which  the  pos- 
session of  servitudes  was  secured,  there  were  two  real  actions 
by  which  a  claim  was  made  with  regard  to  a  servitude.  By 
the  one  (actio  in  rem  confeesoria)^  the  owner  of  the  servi- 
tude claimed  to  have  his  servitude  protected,  and  the  right  to 
it  pronounced  to  be  his,  against  any  one  who  attempted  to 
disturb  him  in  his  quasi-possession,  or  disputed  his  right.  By 
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the  other  {actio  in  rem  Tiegatoria),  the  owner  of  a  thing 
over  which  another  person  claimed  or  exercised  a  servitude 
himself  claimed  to  have  this  thing  pronounced  free  from  the 
servitude.  It  might  seem  as  if  this  was  rather  a  defence  to 
an  action  for  the  servitude  than  itself  a  real  action.  But  it 
was  considered  a  substantive  and  independent  action,  because 
the  owner  of  the  dominiunn  thereby  vindicated  his  claim  to 
a  portion  of  it,  namely,  to  the  servitude  which  it  was  at- 
tempted to  detach  from  the  ownership. 

Justinian  now  returns  to  the  examination  of  the  modes  in 
which  things  are  acquired,  and  the  sixth  Title  would  properly 
follow  the  latter  part  of  the  first.  Before,  however,  we  leave 
the  subject  of  jura  in  re,  we  must  notice  three  other  kinds 
otjura  in  re  besides  servitudes,  of  which  the  Institutes  make 
no  mention.  These  are  the  jvs  emphyteuticarium^  the  jus 
auperficiarium^  and  the  jtu  pignoris. 

The  exact  time  when  servitudes  first  became  a  part  of  Ro- 
man law  is  not  easy  to  discover.  The  Twelve  Tables  deter- 
mine the  width  of  a  way,  but  there  is  nothing  to  show  that 
this  was  intended  to  regulate  the  width  of  a  way  to  which  one 
person  had  a  right  over  the  land  of  another,  although,  pro- 
bably, the  width  assigned  by  the  law  of  the  Twelve  Tables 
was  afterwards  employed  as  the  standard  to  regulate  private 
ways.  However,  the  nature  of  servitudes  makes  it  almost 
certain  that  they  must  have  very  early  been  recognized  by 
law ;  and,  at  any  rate,  we  learn  tiiiat  they  were  so  long  before 
the  end  of  the  Republic.  The  period  at  which  the  three  jura 
in  re,  of  which  we  have  just  spoken,  were  established  as  a 
part  of  law,  can  be  ascertained  more  readily.  The  first,  the 
ju8  emphyteuticarium,  though  based  on  an  institution  of  the 
civil  law,  yet  only  assumed  its  peculiar  character  in  the  time 
of  the  Lower  Empire ;  the  two  others  owed  their  existence  to 
the  praetors. 

The  jiL8  emphyteuiicarium,  or,  as  it  is  more  generally 
called,  emphyteuaiay  was  the  right  of  enjoying  all  the  fruitH, 
and  disposing  at  pleasure,  of  the  thing  of  another,  subject  to 
the  payment  of  a  yearly  rent  (pensio^  or  canon)  to  the  owner. 
Formerly  the  lands  of  the  Roman  people  of  municipalities,  or 
the  college  of  priests,  used  to  be  let  for  different  terms  of 
years,  sometimes  for  a  short  term,  such  as  that  of  five  years, 
sometimes  for  a  term  amounting  almost  to  a  perpetuity,  under 
the  name  of  offri  vectigalee.  (Gai.  iii.  145.)  Afterwards, 
the  lands  of  private  individuals  were  let  in  a  similar  manner, 
and  were  also  comprehended  under  the  term  a^gri  vectigalea. 
The  emperors  let  the  patrimonial  lands  in  a  similar  way,  and 
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these  lands  so  let  were  termed  emphyteuticarii  (C.  xi.  58. 
61),  a  name  arising  from  there  being  a  new  ownership,  or 
what  almost  amounted  to  an  ownership,  engrafted  {iv,  innswo) 
on  the  real  dominium.  Either  shortly  before,  or  in  the  time 
of  Justinian,  the  two  rights,  that  of  the  ager  vectigales,  and 
that  of  emphyteusis^  were  united  under  the  common  name  of 
emphyteuaia,  and  subjected  to  particular  regulations. 

Both  lands  and  buildings  could  be  subject  to  emphyteuaia. 
(Nov.  vii.  3.  1.  2.)  The  emphyteuta,  as  the  person  who  en- 
joyed the  right  was  termed,  besides  enjoying  all  the  rights  of 
an  usufructuary,  could  dispose  of  the  thing,  or  rather  of  his 
rights  over  it,  in  any  way  he  pleased  (Nov.  viL  3.  2) ;  he  could 
create  a  servitude  over  it  or  mortgage  it  (D.  xiii.  7.  16.  2) ; 
he  had  a  real  action  (which,  however,  was  said  to  be  a  utilis 
vvndicatio,  because  he  was  not  the  owner,  but  only  in  the 
place  of  one)  to  defend  or  assert  his  rights ;  and  at  his  death 
his  right  was  transmitted  to  his  heirs.     (Nov.  vii.  3.) 

He  was  obliged  to  pay  his  penaio  under  any  circumstances, 
whether  he  actually  benefited  by  his  emphyteusis  or  not,  be- 
cause the  payment  of  rent  was  an  acknowledgment  of  the 
title  of  the  dominus.  He  was  also  bound  to  use  the  thing 
over  which  his  right  extended,  so  that  it  was  not  deteriorated 
in  value  at  the  time  his  right  expired.     (Nov.  vii.  3.  2.) 

The  right  of  superficies  was  almost  identical  with  that  of 
emphyteusisy  but  applied  only  to  the  superfi/deSy  that  is, 
things  built  on  the  ground,  not  to  the  ground  itself.  It  wan 
the  right  of  disposing  freely  of  a  building  erected  on  another 
man's  soil  without  destroying  it,  subject  to  the  payment  of  a 
yearly  rent  (D.  vi.  1.  74.)  It  must  have  been  the  creation 
of  the  jvs  praiorium  at  a  time  when  there  was  nothing  like 
the  emphyteusis  of  buildings,  and  when  it  was  only  lands 
that  were  let  as  agri  vectigales.  The  rights  and  duties  of 
the  superfUnarius,  the  person  who  enjoyed  the  right,  may  be 
gathered  from  those  of  the  emphyteuticarius. 

The  jus  pignoris  was  the  right  given  to  a  creditor  over  a 
thing  belonging  to  another,  in  order  to  secure  the  payment  of 
a  debt.  When  the  thing  over  which  the  right  was  given 
passed  into  the  possession  of  the  creditor,  the  right  of  the 
creditor  was  expressed  by  the  word  pignus  \  when  the  thing 
remained  in  the  hands  of  the  debtor,  the  right  of  the  creditor 
was  expressed  by  hypotheca.  Sometimes  only  one  or  more 
particular  things  were  under  a  hypothecd,  sometimes  all  the 
property  of  the  debtor.  The  right  of  the  creditor  extended 
only  to  the  amount  of  his  debt,  but  all  the  thing  pledged  was 
subject  to  his  claim.     The  right  might  be  created  by  the 
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mere  agreement  of  the  parties,  without  any  handing  over  or 
tradition  of  the  thing  pledged  to  the  creditor.  (C.  viii.  17.  2. 
9.)  Sometimes  the  right  was  created  by  a  magistrate,  who 
gave  execution  to  a  creditor  by  this  means;  and  in  many 
cases  the  law  created  what  was  called  a  hypotheca  tacita  over 
the  property,  as,  for  instance,  over  the  property  of  a  tutor  in 
favour  of  the  pupil,  and  over  the  property  of  a  husband,  that 
the  dowry  of  the  wife  might  be  restored. 

The  creditor  had  the  right  (1)  of  selling  (D.  xx.  5.)  or 
pledging  (C.  viii.  24)  the  thing  pledged  :  (2)  of  satisfying  his 
own  claim  before  that  of  any  one  else  out  of  the  proceeds  of 
the  sale,  or  of  the  money  obtained  by  pledging  the  thing : 
(3)  of  having  himself  constituted  owner  of  the  thing  if  no 
purchaser  could  be  found  for  the  thing  :  (4)  of  bringing  a  real 
action  (termed  the  actio  quasi^aerviana)  against  any  one 
who  unlawfully  detained  the  thing  pledged  to  him. 

If  the  same  thing  was  pledged  to  diflFerent  creditors,  the 
one  to  whom  it  was  first  pledged  had  generally  a  preference, 
potior  tempore^  potior  jure.  But  there  were  certain  hypo- 
theccB  which  had  special  privileges  attached  to  them,  and 
which  had  a  first  claim  on  the  property  of  the  debtor,  such 
as  the  hypotheca  of  the  fiacua  or  imperial  treasury  for  the 
payment  of  taxes  (C.  iv.  46.  1),  and  that  of  a  wife  for  her 
dowry  (C.  viii.  14.  12);  and  hypothecce  which  were  created 
by  an  instrument  publicly  registered  had  a  preference  over 
others  by  a  constitution  of  Leo.     (C.  viii.  18.  11.) 

Tit.  VI.     DE  USUCAPIONIBUS,  ET  LONGI 
TEMPOEIS  POSSESSIONIBUS. 

Jure  civili  constitutum  fuerat,  ut  By  the  civil  law  it  was  provided, 

qui  bona  fide  ab  eo  qui  dominus  that  if  anyone  by  purchase,  gift,  or 

non  erat,  cum  crediderit  eum  do-  any  other  legal  means,  had  bwiajide 

minum  esse,  rem  emerit  vel  ex  received  a  thing  from  a  person  who 

donatione  aliavequavisjusta  causa  was  not  the  owner,  but  whom  he 

acceperit,  is  eam  rem,  si  mobilis  thought  to  be  so,  he  should  acquire 

erat  annoubique,  si  immobilis  bien-  this  thing  by  use  if  he  held  it  for  one 

nio  tantum  in  italico  solo  usuca-  year,  if  it  were  a  moveable,  where- 

piat,  ne  rerum  dominia  in  incerto  ever  it  might  be,  or  for  two  years,  if 

essent.     Et  cum  hoc  placitum  erat  it  were  an  immoveable,  but  this  only 

putantibus  antiquioribus  dominis  if  it  were  in  the  solum  Italicum ;  the 

sufficere  ad  inquirendas  res  suas  object  of  this  provision  being  to  pre- 

pnefata  tempora,  nobis  melior  sen-  vent  the  ownership  of  things  remain- 

tentia  sedit,  ne  domini  maturius  ing  in  uncertainty.     Such  was  the 

Buis  rebus  defraudentur,  neque  cer-  decision  of  the  ancients,  who  thought 

to  loco  beneficium  hoc  concludatur.  the  times  we  have  mentioned  suffi- 

Et  ideo  constitutionem  super  hoc  cient  for  owners  to  search  for  their 

promulgavimus,  qua  cautum  est  ut  property,  but  we  have  come  to  a 

res  quidem  mobiles  per  triennium,  much  better  decision,  from  a  wish 

immobiles  vero  per  longi  temporis  to  prevent  owners  being  despoiled  of 
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poraessionem  (id  eat,  inter  preesentes  their  property  too  quickly,  and  to 
decennio,  inter  absentee  viginti  an-  prevent  the  benefit  of  this  mode  of 
nis)  usucapiantur ;  et  his  modis  non  acquisition  being  confined  to  any  par- 
solum  in  Italia,  sed  in  omni  terra  ticular  locality.  We  have  accord- 
quiB  nostro  imperio  gubematur,  insly  published  a  constitution  pro- 
dominia  rerum  justa  causa  postses-  vidinff  that  moveables  shall  be  ac- 
sionis  pnecedente  acquirantur.  quired  by  a  use  extending  for  three 

years,  and  immoveables  by  the  '  pos- 
see«ion  of  long  time,'  that  is,  ten 
years  for  persons  present,  and  twenty 
tor  persons  abt*ent;  and  that  by 
these  means,  provided  a  just  cause  of 
possession  precede,  the  ownership  of 
things  may  be  acquired,  not  onlv  in 
Italy,  but  in  every  country  subject 
to  our  empire. 
Gal  ii.  42-44;  D.  xli.  3.  I ;  C.  viL  35. 

The  subject  of  poseeasio  is  only  treated  indirectly  in  the 
Institutes,  and  it  is  necessary  to  have  a  general  conception  of 
the  meaning  of  the  term  before  proceeding  to  examine  the 
mode  of  acquiring  property  called  usucapion. 

By  possesaio  is  meant  primarily  mere  detention,  i.  e.  the 
physical  apprehension  of  a  thing.  If  the  possessor  adds  the 
intention  {animus)  of  holding  the  thing  as  his  own  and  of 
exercising  over  it  all  the  rights  of  an  owner,  then  he  has  legal 
possession  of  it  as  opposed  to  the  mere  physical  possession 
involved  in  simple  detention.  When  a  person  had  legal  pos- 
session of  a  thing  he  was  protected  in  his  possession  against 
any  one  who  had  not  a  better  title  to  possess,  and  in  order  to 
protect  him  the  praetor  granted  him  an  interdict.  If  his  pos- 
session was  not  found^  on  force  or  fraud,  and  had  been 
acquired  by  a  legal  mode  of  acquisition,  then  it  ripened, 
after  a  length  of  time  laid  down  by  law,  into  full  ownership, 
and  the  process  by  which  the  change  was  effected  was  termed 
usucapio.  Thus  the  meaning  of  the  term  legal  or  juristical 
possession,  the  protection  of  the  rights  of  the  possessor  by  the 
interdicts,  and  the  transmutation  under  certain  circumstances 
o{po88e88io  into  ownership  by  the  lapse  of  time,  are  the  three 
main  points  on  which  attention  has  to  be  fixed  in  examining 
the  subject  of  possessio. 

The  two  requisites  of  legal  possession  are  briefly  summed 
up  in  the  words  *  apprehemaio  '  and  animus.  The  apprehen- 
sion of  a  corporeal  thing  means  such  a  dealing  with  it  as 
enables  the  person  apprehending  to  deal  with  the  thing  at 
his.  pleasure.  Thus  a  person  who  enters  on  part  of  a  piece  of 
land  has  possession  of  the  whole  because  it  is  at  his  pleasure 
to  go  to  any  part  of  it.  A  person  who  has  the  key  of  a  gra- 
nary hew  the  means  of  going  into  the  granary.     The  animus 
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meane  the  intention  of  the  possessor  to  hold  the  thing  pos- 
sessed as  his  own^  and  not  as  a  person  to  whom  a  thing  has 
been  pledged  holds  the  thing,  for  he  holds  it  avowedly  as 
belonging  to  another  (cdieno  nomine). 

The  edict  fixed  certain  cases  in  which  the  praetor  would 
himself  at  once  give  a  decision  and  pronounce  what  was  to  be 
done  without  sending  the  case  to  be  examined  by  ajudex,  and 
the  order  of  the  praetor  thus  given  was  called  an  interdict  (see 
Bk.  iv.  Tit.  16).  What  was  termed  an  interdictum  retinendm 
poaaesaionis  was  granted  to  a  person  whose  possession  had 
been  disturbed  or  threatened  with  disturbance,  and  an  inter'- 
dictum  recuperandcB  poaaeaaionia  was  granted  to  a  person 
who  had  been  forcibly  ejected  from  his  possession.  Any  per- 
son in  possession  was  entitled  to  these  interdicts  against  every 
one  who  could  not  show  that  he  had  a  better  title. 

Whenever  a  person  possessed  a  thing  as  a  matter  of  fact, 
with  the  intention  of  treating  it  as  if  he  were  the  owner,  that 
is,  as  if  it  belonged  to  him,  the  possessor  had  a  right  to  the 
interdicts  that  protected  his  possession.  But  it  was  only 
when  the  possession  was  b<yna  fide  and  ex  juata  cauaa  that 
the  operation  of  usucapion  would  transmute  his  possession 
into  ownership,  that  is,  the  possessor  must  have  commenced 
his  possession,  thinking  he  had  a  real  right  to  possess,  and 
have  acquired  it  by  a  recognized  legal  method  of  acquiring 
property.  A  poaaeaaio  which  was  commenced  under  these 
circumstances  was  changed  into  dominium,  by  lapse  of  time, 
and  the  time  required,  as  fixed  by  the  law  of  the  Twelve 
Tables,  was  two  years  if  the  thing  possessed  was  an  immove- 
able, and  one  year  if  it  were  a  moveable.  The  operation  of 
usucapion  was  of  the  greatest  importance  in  the  system  of 
Koman  law.  Things  that  being  rea  mandpi  ought  to  have 
been  conveyed  by  mancipation,  but  had  been  conveyed  with- 
out the  necessary  ceremony,  were  not  l^ally  passed  in  owner- 
ship to  the  person  to  whom  they  were  nominally  conveyed. 
But  the  very  short  time  requisite  for  the  operation  of  uauca- 
pion  quickly  changed  the  possession  into  dominium^  and 
thus  ended  the  separation  of  the  legal  and  beneficial  interests. 
And,  generally,  when  the  praetor  gave  the  possession  of  pro- 
perty where  he  could  not  by  strict  law  give  the  ownership, 
that  is,  when  he  exercised  his  equitable  jurisdiction,  the  ope- 
ration of  uaucapio  soon  converted  the  poaaeaaor  bonorum 
into  the  full  legal  dominua. 

In  order  that  the  ownership  of  a  thing  should  be  acquired 
by  usucapion  it  was  of  course  necessary  that  the  thing  itself 
should  be  susceptible  of  being  held  in  dominio.  There  was 
no  ownership  possible,  for  instance,  in  the  case  of  the  aolum 
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pravinciale^  and,  therefore,  no  usucapion.  The  emperor  or 
the  people  were  owners  of  the  soil,  and  the  actual  occupier  of 
land  in  the  provinces  could  not  be  the  owner ;  he  could  only 
be  protected  in  the  possession  of  it ;  and  the  praetors  protected 
his  possession  against  the  claim  of  any  one  asserting  himself 
to  be  the  rightful  possessor,  by  permitting  the  possessor, 
when  he  had  held  the  land  for  ten  years,  if  he  and  the  claim- 
ant had  during  that  time  inhabited  the  same  province  {inter 
prceeentea),  or  when  he  had  held  it  for  twenty  years,  if  they 
had  not,  to  repel  the  action  by  an  exception,  which,  as  being 
placed  at  the  beginning  of  the  intentioj  was  termed  a  p)*(B- 
acriptio  (see  Introd.  sec.  104),  and  would  probably  be  in 
this  form  :  Ea  res  agatur,  cujua  non  eat  longi  tempatna 
prceacriptio ;  and  this  prescription  or  exception  (for  the  terms 
may  be  used  indifferently,  as  it  was  only  in  the  early  times  of 
the  construction  of  the  formula  that  such  a  defence  was  really 
placed  at  the  beginning  of  the  intentio),  if  found  to  be  true 
in  fact,  made  the  possessor  quite  secure. 

This  prescription,  however,  had  not  exactly  the  same  effect 
as  usucapion.  In  the  first  place,  it  did  not  make  the  person 
owner  of  the  immoveable,  fornothingcoulddo  that  with  respect 
to  the  aolum  provi/ndale.  Secondly,  if  an  action  was  brought 
by  the  real  owner,  the  usucapion  was  not  interrupted  until 
judgment  had  been  given  against  the  possessor  (D.xli.  4, 2.  21); 
whereas  if  an  action  was  brought  against  the  possessor  of  an 
immoveable  in  the  aolum  provincwle^  the  prceacriptio  Uragi 
temparia  was  of  no  avail  unless  the  time  required  had  expired 
before  the  proceeding  had  reached  that  stage  termed  the  litia 
conteatatio.  (See  Introd.  sec.  105.)  Lastly,  the  effect  of  the 
prceacriptio  longi  temporia  was  in  one  way  more  favourable  to 
the  possessor  than  that  of  usucapion;  for  the  person  who 
acquired  a  thing  by  usucapion  acquired  it  with  all  its  liabili- 
ties and  charges ;  whereas  the  prceacriptio  longi  temporia 
was  a  good  plea  to  the  action  of  a  person  who  claimed  to  have 
a  right  over  the  thing,  as,  for  instance,  a  right  of  servitude  or 
mortgafj^e,  so  that  the  possessor  who  could  use  this  plea  had 
the  thing  he  possessed  quite  free  from  any  liability  or  charge 
anterior  to  the  commencement  of  his  possession.  (D.  xli.  3. 
44.  5  ;  D.  xUv.  3.  12.) 

In  the  time  of  Justinian  all  difference  between  the  aolum 
Italicum  and  the  aolum  provinciale  was  done  away.  The 
text  furnishes  us  with  a  brief  statement  of  the  change  made  in 
the  effect  of  possession.  Under  Justinian  possession  during 
three  years  (called,  however,  usucapion  in  this  case — see 
parag.  12  of  this  Title)  gave  the  ownership  of  moveables; 
possession  during  ten  years  if  the  parties  were  present,  or 
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twenty  if  they  were  absent,  gave  the  ownership  of  immove- 
ables. Thus  the  length  of  possession  no  longer  afforded 
merely  a  means  of  repelling  an  action,  but  conferred  the  do- 
mvndumy  although  the  word  prcescriptio  was  used  to  express 
the  process.     See  parag.  5,  Title  9  of  this  Book. 

1.  SedaliquandOyetiamsimazime  1.  Sometimes,  however,  although 
quia  bona  tide  rem  possederit,  non  the  thmg  be  possessed  with  perfect 
tamen  illi  usucapio  ullo  tempore  good  faith,  jet  use,  however  long, 
procedit,  veluti  ea.  quis  liberum  ho-  will  never  eive  the  property ;  as,  for 
minem  vel  rem  sacram  vel  religio-  instance,  when  the  possession  is  of  a 
sam  Tel  serviim  fugitivimi  possi-  free  person,  a  thing  sacred  or  reli- 
deat  gious,  or  a  fugitive  slave. 

Gai.  ii.  45.  48. 

The  Institutes  now  proceed  to  speak  of  the  exceptions  to  the 
rule  of  acquisition  by  use.  These  exceptions  arise  from  two 
sources :  either  the  Ibhing  which  we  have  possessed  is  in  its 
nature  incapable  of  being  acquired  by  use,  or  there  is  some- 
thing in  the  mode  in  which  it  has  come  into  our  possession 
which  prevents  length  of  possession  having  its  ordinary  efiPect. 

No  incorporeal  thing  could  be  acquired  by  usucapion,  but 
long  quasi-possession  was  protected  by  praetorian  actions  and 
interdicts.  We  have  mentioned,  in  the  note  to  Tit.  3. 4,  that 
it  is  a  subject  of  some  doubt  whether,  either  before  Justinian 
or  by  his  legislation,  the  possession  of  ten  or  twenty  years 
gave  the  ownership  of  servitudes.  If  it  did  not,  then,  pro- 
bably, at  no  time  of  Roman  law  was  the  property  in  incor- 
poreal things  ever  transferred  by  length  of  quasi-possession. 

The  fugitive  slave  could  not  be  acquired  by  use,  because  he 
was  considered  to  have  robbed  his  master  of  his  interest  in  him 
by  his  flight,  sui  furtum  facere  intelligetur.  (D.  xlvii.  2.  60.) 

2.  FurtivflB  quoque  res,  etquee  vi  2.  Things  stolen,  or  seized  by  vio- 
possesa«esunt,nec8ipr8edictolongo  lence,  cannot  be  acquired  by  use, 
tempore  bona  fide  possessee  fuerint,  although  they  have  been  possessed 
usucapi  possunt :  nam  furtivarum  bonajide  during  the  length  of  time 
rerum  lex  duodecim  tabularum  et  above  prescribed ;  for  such  acquisi- 
lex  Atinia  inhibent  usucapionem ;  tion  is  prohibited,  as  to  things  stolen, 
vi  possessarum,  lex  Julia  etTlautia.  by  the  law  of  the  Twelve  Taoles,  and 

by  the  lex  Atinia ;  as  to  things  seized 
by  violence,  by  the  lex  Julia  H  Plautia, 
Gai.  ii.  46  j  D.  xli.  3.  4-6. 

The  lex  Atinia  was  Eiplebiscitum  named  after  its  proposer 
Atinius  Labeo,  557  A.u.c.  The  lex  Plautia^  proposed  by 
M.  Plautius,  was  passed  665  a.u.c.  We  know  nothing  of  the 
lex  Julia  here  mentioned,  except  that  its  name  makes  it 
probable  that  it  was  passed  in  the  time  of  Augustus ;  it  may 
possibly  be  the  lex  Julia  de  vi  publica  sen  privata  referred 
to  in  Book  iv.  Tit.  18.  8. 
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3.  Quod  autem  dictum  est,  furti- 
varum  etvi  possessarum  rerum  usu- 
capionem  per  le^^ea  prohibitam  esse, 
noD  eo  pertinet  ut  ne  ipse  fur,  qui  ve 
per  Tim  posaidet,  usucapere  possit 
(nam  his  alia  ratione  usucapio  non 
competit,  quiascilicet  mala  nde  pos- 
sident) ;  sed  ne  ullus  alius,  quamvis 
ab  eis  bona  fide  emerit  vel  ex  alia 
causa  acceperit,  usucapiendi  jus  ha- 
beat.  Unae  in  rebus  mobili  bus  non 
facile  procedit  ut  bonie  fidei  pos- 
seasori  usucapio  competat:  nam  aui 
alienam  rem  Tendit  vel  ex  alia 
causa  tradit;  furtumejus  committit. 


Gai.  ii, 


3.  When  it  is  said  that  the  acquisi- 
tion by  use  of  things  stolen  or  seized 
by  violence  is  prohibited  by  these 
laws,  it  is  not  meant  that  the  thief 
himself,  or  he  who  possesses  himself 
of  the  thiuff  by  violence,  is  unable 
to  acquire  the  property,  for  another 
reason  prevents  them,  namelv,  that 
their  possession  is  tnalajkle;  but  no 
one  else,  although  he  has  in  good 
faith  purchased,  or  taken  in  any  way 
from  them,  is  able  to  acquire  the 
property  by  use.  Whence,  as  to 
moveables,  it  does  not  often  happen 
that  a  bona  fide  possessor  gains  the 
property  in  them  oy  use.  For  when- 
ever anyone  sells,  or  makes  over  for 
any  other  reason,  a  thing  belonging 
to  another,  it  is  a  theft. 
.  49,  50. 


In  the  case  of  moveables  everything  sold  or  delivered  over 
by  a  person  who  knew  himself  not  to  be  the  owner  was  con- 
sidered stolen,  and  therefore  could  not  be  acquired  by  use ; 
and  it  could  not  often  happen  that  a  person  who  was  not  the 
real  owner  could  sell  or  deliver  a  moveable,  thinking  himself 
to  be  the  owner. 


4.  Sed  tamen  id  aliquando  aliter 
se  habet  Nam  si  heres  rem  de- 
functo  commodatam  aut  locatam 
vel  anud  eum  depositam,existimans 
hereditariam  esbe,  bona  fide  acci- 
pienti  vendiderit  aut  donaverit  aut 
dotis  nomine  dederit,  quin  is  qui 
acceperit  usucapere  possit,  dubium 
non  est ;  quippe  ea  res  in  fiurti  vi- 
tium  non  ceciderit,  cum  utique 
heres  qui  bona  fide  tamquam  susm 
alienaverit,  furtum  nun  committit 

Gai; 


4.  Sometimes,  however,  itis  other- 
wise; for,  if  an  heir,  supposing  a 
thing  lent  or  let  to  the  deceased,  or 
deposited  with  him  to  be  a  part  of 
the  inheritance,  sells  or  gives  it  as  a 
gift  or  dowry  to  a  person  who  re- 
ceives it  himafidCf  there  is  no  doubt 
that  the  person  receiving  it  may  ac- 
quire the  property  in  it  by  use ;  for 
tne  thing  is  not  tainted  with  the  vice 
of  theft,  as  the  heir  who  has  honafide 
alienated  it  as  his  own,  has  not  been 
guilty  of  a  theft. 
ii.  60. 


5.  Item  si  is  ad  quern  ancillss 
ususfructus  pertinet,  partum  suum 
esse  credens  vendiderit  aut  dona- 
verit, furtum  non  committit ;  fur- 
tum enim  sine  afiectu  furandi  non 
committitur. 


6.  So  if  the  usufructuary  of  a  fe- 
male slave  sells  or  gives  away  her 
child,  believing  it  to  oe  his  property, 
he  does  not  commit  theft ;  for  there 
is  no  theft,  without  the  intention  to 
commit  theft 


Gai.  ii.  60. 

In  such  a  case  the  usufructuary  would  make  a  legal  mistake, 
but  would  not  act  with  a  criminal  intention. 
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6.  Aliis  qao^ue  modiB  accidere 
potest,  ut  quia  sine  Titio  furti  rem 
alienam  ad  aliqnem  traiuferat,  et 
efficiat  at  a  possessore  usucapiatur. 


6.  It  may  also  happen  in  Tarious 
other  ways,  that  a  man  may  transfer 
a  thing  belonging  to  another  with- 
out committing  a  theft,  so  that  the 
possessor  acquires  the  property  in  it 
oy  use. 

Gal  iL  50. 

As,  for  instance,  if  a  person  who  was  not  heir  thought  that 
he  was  (D.  xli.  3.  36.  I),  and  sold  a  thing  which  was  part  of 
the  inheritance;  or  if  a  person  took  possession  of  a  thing 
which  he  believed  the  owner  had  intended  to  abandon.  (D. 
xlL  7.  4.) 


7.  Quod  autem  ad  eas  res,  quse 
solo  continentur,  expe^itius  proce- 
dit :  ut  si  quis  lod  vacantis  posses- 
sionem, propter  absentiam  aut  neg- 
ligentiamdomini,aut  quia  sine  suc- 
oessore  decesaerit,  sine  yi  nancisca- 
tur.  Qui,  quamyis  ipse  mala  fide 
possidet,  qma  intelligit  se  alienum 
fundum  occupaase,  tamen  si  alii 
bona  tide  accipientij  tradiderit,  po- 
tent ei  longapossessione  res  acquiri, 
quia  neque  furtivum  neque  ti  pos- 
sessum  acceperit  Abolita  est  enim 
quorumdam  veterum  sententia,  ex- 
istimantium  etiam  fundi  locive  fur- 
tum  fieri;  et  eorum  qui  res  soli 
possederint,  principalibus  constitu- 
tionibus  prospicitur  ne  cui  lonffA  et 
indubitata  posseasio  auferri  debeat 


Gai.  iL  61 ; 


7.  As  to  immoveables,  it  may  more 
easily  happen  that  a  person  may, 
without  violence,  take  possession  of 
a  place  vacant  by  the  absence  or  neg- 
ligence of  the  owner,  or  by  his  having 
died  without  a  successor;  and  al- 
though his  possession  is  mala  fide 
since  he  knows  that  he  has  seized  on 
land  not  belonging  to  him,  yet  if  he 
transfers  it  to  a  person  who  receives 
it  bona  Jide,  this  person  will  acquire 
the  property  in  it  by  long  possession, 
as  tne  thing  he  receives  has  neither 
been  stolen  nor  seized  by  violence. 
The  opinion  of  the  ancients,  who 
thought  that  there  could  be  a  theft 
of  a  piece  of  land  or  a  place,  is  now 
abandoned,  and  there  are  imperial 
constitutions  which  provide  that  no 
possessor  of  an  immoveable  shall  be 
deprived  of  the  benefit  of  a  long  and 
undoubted  possession. 
C.  viL  33.  1, 2. 


If  things  immoveable  could  have  been  stolen,  as  was  the 
opinion  of  Sabinus  (Aul.  Gell.  xi.  18),  the  acquisition  of 
immoveables  by  length  of  possession  would  have  been  as 
difficult  as  that  of  moveables ;  but  as  the  bona  fides  of  the 
actual  possessor  cured  the  Toala  fides  of  the  first  person  who 
began  the  possession,  it  might  very  well  happen  that  the  pro- 
perty in  immoveables  should  be  gained  in  this  way.  By  Novel 
119  (cap.  7),  A.D.  542,  Justinian  altered  this,  and  only  allowed 
the  title  by  possession  during  ten  or  twenty  years  where  the 
true  owner  was  aware  of  his  right,  and  of  the  transfer  to  the 
bona  fide  possessor ;  otherwise  the  right  of  ownership  was  not 
gained  until  after  a  possession  of  thirty  years. 
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8.  Aliquando  etiam  furtiTa  vel 
yi  poBsesaa  res  usucapi  potest,  veluti 
si  in  domini  ^testatem  reyeraa  fii- 
erit }  tunc  enim,  yitio  rei  purgatOj, 
procedit  ejus  ueucapio. 


8.  Sometimes  even  a  thing  stolen 
or  seized  by  violence  may  be  acquired 
by  use ;  for  instance,  if  it  has  oome 
back  into  the  power  of  its  owner,  for 
then,  the  vice  being  purged,  tiie  ac- 
quisition by  use  may  take  place. 


D.  xlL  3.  4.  6. 

In  order  that  a  thing  once  stolen  ahould,  after  again  falling 
under  the  power  of  its  owner,  be  capable  of  being  acquired  by 
a  bona  fide  possessor,  it  was  necessary  that  the  owner  of  the 
thing  should  recover  it  as  a  thing  belonging  to  himself.  If  he 
purchased  it,  not  knowing  that  it  belonged  to  him,  the  vice  or 
taint  of  theft  was  not  purged.     (D.  xli-  3. 4.  6.) 


9.  Res  fisd  nostri  usucapi  non 
potest ;  sed  Pspinianus  scripsit,  bonis 
vacantibus  fisco  nondum  nuntiatis, 
boua  fide  emptorem  traditam  aibi 
rem  ex  bis  bonis  usucapere  posse ; 
et  ita  divus  Pius,  et  divi  Severus  et 
Antoninus  rescripserunt. 


0.  Things  belonging  to  our  Jiscms 
cannot  be  acquired  by  use.  But  Pa- 
pinian  has  given  his  opinion  that  if, 
before  hana  vacantia  nave  been  re- 
ported to  the^scus,  a  himafide  pur- 
chaser receives  any  of  them,  he  can 
acquire  the  property  by  use.  And 
the  Emperor  Antoninus  Pius,  and  the 
Emperors  Severus  and  Antoninus, 
have  issued  rescripts  in  accordance 
with  this  opinion. 
D.  xU.  3. 18.  2. 

Biynxji,  vcLcantia  was  the  term  used  to  express  the  property 
of  persons  who  died  without  successors.  These  goods  belonged 
to  the  fiacus  previously  to  being  reported  by  the  officers  of  the 
treasury  (D.  xlix.  14.  1.  1),  but  up  to  that  time  they  could  be 
acquired  by  usucapion. 


10.  Novissime  sciendum  est,  rem 
talem  esse  debere  ut  in  se  non  ha- 
beat  vitium,  ut  a  bon»  fidei  emp- 
tore  usucapi  possit,  vel  qui  ex  aha 
justa  causa  possidet 


10.  Lastly,  it  is  to  be  observed 
that  a  thing  must  be  tainted  with  no 
vice,  that  the  bonajkle  purchaser  or 
person  who  possesses  itfromanyodier 
just  cause  may  acquire  it  by  use. 


D.  xl.  1.  3.  24 

The  word  vice,  as  used  here  with  reference  to  acquisition  by 
use,  includes  every  obstacle  that  prevented  a  thing  being  ac- 
quired by  length  of  possession.  First,  the  thing  itself  might 
be  such  as  to  be  incapable  of  being  acquired  by  use ;  to  the 
instances  of  such  things  given  above  in  paragraphs  1  and  9 
may  be  added  things  belonging  to  pupils  or  to  persons  below 
the  age  of  twenty-tive  years  (C.  vii.  35.  3),  and  things  forming 
part  of  a  dowry,  unless  the  term  of  usucapion  had  begun  to  run 
before  the  marriage.  (D.  xxiii.  5. 16 ;  C.  v.  12.  30.)  Secondly, 
it  was  necessary  that  the  thing  should  be  possessed  ex  justa 
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causay  and  if  it  was  not,  there  would  be  vitium  in  the  posses- 
sion. By  this  it  was  meant  that  it  must  have  come  into  the 
power  of  the  possessor  by  a  means,  such  as  sale  or  gift,  which 
was  recognized  by  law  as  a  good  foundation  for  the  transfer  of 
ownership.  It  might  have  done  so,  and  yet  no  title  be  ac- 
quired to  the  ownership,  except  by  usucapion:  the  person  who 
transferred  it  might  not  have  been  the  real  owner ;  the  person 
who  received  it  might  not  have  had  a  right  to  do  so  ;  or.  the 
thing  itself  might  not  have  been  capable  of  being  acquired  by 
mere  possession. 

The  Digest  (xlL  4,  and  seq.)  gives  a  long  series  of  Titles  in 
which  the  several  justcB  causce  of  possession  are  examined 
separately,  and  the  diflferent  characters  in  which  a  person  pos- 
sessed are  treated  of.  Thus,  a  person  might  possess  j/to 
emptore  as  having  bought  the  thing ;  pro  donato,  as  having 
received  it  as  a  gift ;  pro  dote,  as  having  received  it  in  dowry ; 
pro  solutOf  as  the  payment  of  a  debt ;  pro  derelicto^  as  having 
taken  it  when  abandoned  by  its  owner.  In  any  of  these  cases 
the  person  who  sold,  gave,  or  abandoned  the  thing,  might 
not  have  been  the  real  owner,  and  then  the  possessor  could 
only  acquire  the  property  in  the  thing  by  use  ;  or  again,  he 
might  possess  pro  legato,  and  then  if  he  was  not  the  person 
to  whom  the  legacy  had  really  been  left,  or  if  the  legacy  had 
been  revoked,  he  might  acquire  by  use  the  property  in  the 
thing.  In  this  case  it  was  not  the  testator  not  being  the  pro- 
prietor that  made  the  possessor  not  the  true  owner,  but  it  was 
his  having  no  right  to  have  the  possession  of  the  thing.  Again, 
he  might  possess  a  thing ^ro  8uo,  a  general  term  specially  em- 
ployed to  denote  the  possession  of  fr  actus  gathered  bona  fide, 
or  that  of  res  nuUius,  such  as  wild  animals.  If  he  took  pos- 
session of  an  animal,  naturally  wild,  which  had  been  tamed, 
and  possessed  it  pro  «tto,  he  did  not  at  once  acquire  the  pro- 
perty in  it,  because  it  was  not  of  a  nature,  since  it  had  ceased 
to  be  wild,  to  be  acquired  by  mere  possession,  but  he  became 
the  owner  by  use.     (D.  xli.  10 ;  D.  xli.  2.  3.  21.) 

Thirdly,  it  was  necessary  that  there  should  be  bona  fides; 
the  possessor  must  be  quite  ignorant  of  that  which  theie  was 
faulty  in  the  manner  he  had  gained  possession.  No  ignorance 
of  a  leading  principle  of  law,  such  as  that  a  person  below  the 
age  of  puberty  could  not  alienate  his  goods  (D.  xxii.  6.  4 ; 
D.  xli.  3.  31),  nor  any  wilful  ignorance  of  facts,  would  be  per- 
mitted as  the  commencement  of  usucapion.  (D.  xxii.  6.  6.) 
But  if  a  person  was  only  ignorant  of  a  fact,  of  which  it  was 
excusable  he  should  be  ignorant,  as  that  a  vendor  was  under 
the  age  of  puberty,  his  possession  was  bona  fide.    In  the  case 
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of  sale^  it  was  necessary  that  this  bona  fides  should  exist  at 
the  moment  of  the  contract  being  made,  and  also  at  that  of  its 
being  performed  (D.  xli.  3. 48),  and  in  every  case  it  was  neces- 
sary it  should  exist  at  the  commencement  of  possession.  But 
after  the  possession  was  once  commenced  bona  fide,  a  subse- 
quent knowledge  of  the  real  facts  did  not  vitiate  the  possession. 

11.  Error  autom  falasd  cauBSs  11.  But  the  mistake  of  thinking  a 
UBiieapionem  non  parit :  veluti  si  false  cause  of  possession  is  just,  does 
quis,  cum  non  emerit^  emisse  se  not  give  rise  to  acquisition  by  use. 
exisdmans  possideat;  vel  cum  ei  As,  for  instance,  if  any  one  possesses 
donatum  non  fuerit^  quasi  ex  dona-  in  the  belief  that  he  has  bought,  when 
tione  possideat.  he  has  not  bought,  or  that  he  has 

received  a  gift,  wnen  no  gift  has 
really  been  made  to  him. 
D.  xlL  S.  27. 

Supposinga  person  who  thought  that  he  had  acquired  exjueta 
causa  had  not,  supposing,  for  instance,  he  thought  a  person  in- 
tended to  give  him  a  thing  who  did  not,  or  if  he  had  received  a 
thing  in  payment  of  a  debt,  while  really  no  debt  was  due  to  him, 
the  question  naturallysuggested  itself  whether  the  imperfection 
in  the  possession  could  be  cured  by  bonafideSj  that  is,  an  honest 
belief  that  the  causa  was  justa,  that  a  gift  had  been  made,  or 
that  a  debt  was  due.  The  question  had  been  much  debated  by 
the  jurists,  and  Justinian  here  decides  it  by  declaring  that  the 
imperfection  could  not  be  so  cured,  and  that  if  the  possessor 
bad  been  mistaken  in  this  respect,  length  of  possession  would 
not  profit  him.  We  learn,  however,  from  the  Digest,  that 
where  it  was  with  respect  to  an  act  of  some  one  through  whom 
the  possessor  believed  his  title  to  have  been  gained,  as  his  pro- 
curator or  slave,  or  the  person  whose  heir  he  was,  that  the  mis- 
take was  made,  the  possessor  could  acquire  by  use.  (D.  xli.  4. 
11.)  If,  for  instance,  the  possessor  belieyed  that  his  procurator 
had  bought  a  thing  for  him,  although  he  might  not  have  done 
so,  the  possessor  was  not  prevented  by  this  mistake  from 
acquiring  by  use. 

12.  Diutina  posseesio  que  pro-  12.  Long  possession,  which  has 
desse  coeperat  defuncto,  et  heredi  began  to  reckon  in  &vour  of  the 
et  bonorum  possessori  continuatur,  deceased,  is  continued  in  favour  of 
licet  ipse  sciat  pnedium  alienum.  the  heir  or  bonanim  possesaor,  al- 
Quod  si  iUe  imtium  justum  non  though  he  may  know  that  the  im- 
habuit,  heredi  et  bonorum  posses-  moveable  belongs  to  another  person; 
sori,  licet  ignoranti,  possessio  non  but  if  the  deceased  commenced  his 
prodest.  Quod  nostra  constitutio  possession  mala  fide,  the  possession 
similiter  et  in  usucapionibus  obser-  does  not  profit  the  heir  or  bonorum 
van  constituit,  ut  tempera  o(Mitinu-  poweuor^  although  ignorant  of  this, 
antur.  And  our  constitution  nas  enacted  the 

same  with  respect  to  usucapions^  in 
Q 
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wfaicb  the  benefit  of  poBseseion  b  to 
be  in  like  manner  continued. 
D.  xU.  4.  2. 19 ;  D.  xliy.  5.  11 ;  C.  vii.  31. 
Persons  who  possessed  pro  herede  or  pro  possessore,  that  is, 
as  bonorumpossessores,  did  not  themselves  begin  a  new  usucar 
pion,  but  continued  the  persona  of  the  deceased,  and  were 
placed  in  the  same  position  with  reference  to  anything  which 
he  had  possessed,  as  if  he  had  himself  continued  to  possess  it 
If  the  deceased  had  possessed  the  thing  pro  emptors  or  pro 
donato,  the  heres  or  bonorum  possessor  continued  to  possess 
it  in  the  same  way,  and  added  to  the  time  of  his  possession 
the  time  during  which  the  deceased  had  possessed  it. 

Similiter  in  vsucapionibus,  L  e.  the  continuation  of  posses- 
sion by  the  heir  shall  apply  to  the  usucapion  of  moveables  by 
three  years'  possession. 

13.  Inter  venditorem  quoque  et        13.  Between  the  buyer  and  the 
emptorem  conjungi  tempora  divi    seller  too,^  the  Emperors   Severus 
Severus  et  Antoninus  rescripserunt.    and  Antoninus  have  decided  by  re- 
script that  their  several  times  of 
posseasion  shall  be  reckoned  together. 
D.  xH.  4.  2.  20. 
Persons  who  were  merely  successors  of  others  in  holding 
particular  things  by  sale,  g^ft,  legacy,  &c.,  did  not  of  course 
continue  the  possession,  for  they  did  not  continue  the  person, 
of  their  predecessor.  But  if  both  the  possession  of  their  prede- 
cessor, and  their  own,  was  such  as  to  give  rise  to  usucapion,  the 
times  of  the  two  possessions  were  added  together.  If  there  was 
something  to  prevent  this  in  the  possession  of  their  predeces- 
sors, their  own  possession  was  the  first  commencement  of  the 
usucapion. 

The  interruption  of  usucapion  was  termed  usurpatio.  (D. 
xli.  3.  2.)  It  might  take  place  in  various  ways.  The  thing 
itself  might  be  taken  away  from  the  possessor,  or,  if  it  was  an 
immoveable,  he  might  be  expelled  from  it  (D.  xli.  3.  5) ;  or  it 
might  become  impossible,  from  physical  causes,  such  as  an  in- 
road of  the  sea,  to  occupy  it  (D.  xli.  2.  3.  17) ;  or,  again,  the 
possessor  might  fall  into  the  power  of  the  enemy,  and  he  would 
not  be  reinstated  in  his  possession  hy  postliminium,  for  pos- 
session was  a  fact,  and  as  he  had  ceased  to  possess,  as  a  matter 
of  fact,  he  could  only  begin  a  new  possession  by  again  possess- 
ing the  thing  (D.xlix.  15.  12.  2);  or  the  interruption  might  be 
what  was  termed  civil,  that  is,  be  produced  by  an  action  to 
contest  the  right,  and  with  respect  to  this  Justinian  (C.  vii.  33. 
10)  made  the  time  of  the  first  raising  of  the  controversy  (mota 
controversia)  the  period  of  interruption,  instead  of  the  litis 
contestatiOfWhich  had  no  place  in  the  civil  process  of  his  time. 
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Therewas  alsoa  prescription  orpossession,  termed  2o7i^^mi 
temporis.  If  there  was  a  possession  for  thirty  years,  or,  in 
the  case  of  ecclesiastical  property,  for  forty  years,  whatever 
vUium  or  obstacle  there  might  be  to  the  acquisition  by  use, 
for  instance,  theft,  violence,  absence  oijuata  cavsd,  or  rruda 
Jidea,  the  possessor  could,  before  the  time  of  Justinian,  repel 
actions  brought  to  claim  the  thing,  and,  after  his  legislation, 
became  the  legal  owner.     (G.  vii  39.) 

14.  Edicto  divi  Marci  cavetur,  14.  It  is  provided  by  an  edict  of 
eum  qui  a  fisco  rem  alienam  emit,    the  Emperor  Marcus,  that  a  person 


who  has  purchased  from  the  jUcub  a 
thing  belonging  to  another  person, 
may  repel  the  owner  of  the  thing  by 
an  exception,  if  five  years  have  elapsed 
since  the  sale.  But  a  constitution 
of  Zeno  of  sacred  memory  has  com- 
pletely protected  those  who  receive 
anything  from  the  flscus  by  sale,  gift, 
or  any  other  title,  by  providing  that 
they  themselves  are  to  be  at  once 
secure,  and  made  certain  of  success, 
whether  they  sue  or  are  themselves 
sued,  in  an  action.  While  they  who 
think  that  they  have  a  ground  of 
action  for  the  rights  of  ownership  or 
mortgage  over  the  thin^  alienated, 
may  bnng  an  action  against  the  sa- 
cred trearary  within  four  years.  An 
imperial  constitution,  which  we  our- 
selves have  recently  published,  ex- 
tends to.  those  who  nave  received  as 
a  gift  anything  from  our  palace,  or 
that  of  the  empress,  the  provision  of 
the  constitution  of  Zeno,  relative  to 
the  alienations  of  theJUcuB, 
C.ii.  87.3;  C.  vii.  87.  2.  2. 

As  Theophilus  points  out,  the  privilege  really  conceded  by 
the  constitution  of  Marcus  Aurelius  was,  that  no  possession, 
if  the  thing  had  been  received  from  the  fiacua^  should  be 
attacked  after  five  years  had  elapsed^  however  otherwise  open 
to  attack.  If  not  otherwise  open  to  attack,  the  time  of  usu- 
capion, being  so  much  shorter  than  five  years,  would  give  the 
property  before  the  time  fixed  by  the  constitution  had  arrived. 


si  post  venditionem  quinquennium 
pneterierit,  posse  dominum  rei  per 
exceptionem  repellere.  Constitutio 
autem  div»  memoriae  Zenonis  bene 
proepexit  iis  qui  a  fisco  per  venditi- 
onem aut  donationem  vel  alium  ti- 
tulum  aliquid  accipiunt,  ut  ipsi 
quidei9  securi  statim  fiant,  et  vic- 
toresexistant,  sive  experiantur  sive 
oonveniantttr;  adversus  autem  sa- 
cratissimum  aerorium  usque  ad  qua- 
driennium  liceat  intendere  iis,  qui 
pro  dominio  vel  hypotheca  earum 
rerum  qun  alienatcB  sunt,  putave-^ 
rint  sibi  quasdam  competere  ac- 
tiones.  Nostra  autem  divina  con- 
stitutio quam  nuper  promulgavi- 
mus,  etiam  de.  iis  qui  a  nostra  vel 
venerabihs  Augustas  domo  aliquid 
acceperint,  haec  statuit  quae  in  ^»- 
calibus  alienationibus  pras&ta  Ze- 
noniana  oonstitutione  continentur. 


Tit.  vii.    DE  DONATIONIBUS. 

Est  et  aliud  ^nus  acquisitionis        There  is,  again,  another  mode  of  ac- 

donatio.    Donationum  autem  duo    quiring  property,  donation,  of  which 

sunt  genera,  mortis  causa,  et  non    tnere  are  two  kmds,  donation  mortis 

mortis  causa.  causa  and  donation  not  mortis  causa 

D.  1.  60. 16.  67. 
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The  phrase  d^cmo  dare  was  appropriated  in  Boman  law  to 
the  mode  of  transferring  property  by  gift;  cZara. signifying 
that  the  whole  property  in  the  thing  was  passed,  by  delivery, 
and  dono  expressing  the  motive  from  which  the  delivery  was 
made.  (See  VaJt.  Fragm,  275.  281.  283.)  Viewed  in  its 
simple  form,  gift  is  not  a  peculiar  mode  of  acquisition,  but 
an  acquisition  by  delivery  with  a  particular  motive  fojr  the 
transfer;  but  we  shall  see  that  in  one  species  of  doncUio 
mortia  cavsa,  gift  was  really  a  peculiar  mode  of  acquisition. 


1.  Mortis  caiisa  donatio  est,  qusB 
propter  mortis  fit  suspidonem : 
cum  quis  ita  donat  ut,  si  quid  hu- 
manitus  ei  oontigisset,  haberet  is 
qui  accipit;  sin  autem  supemxisset 
is  qui  donavit,  reciperet,  vel  si  eum 
donationis  poenitmsset,  aut  prior 
deoesserit  is  cui  donattim  sit.  H» 
mortis  causa  donationes  ad  exem- 
plum  legatorum  redactas  sunt  per 
omnia.  Nam  cum  prudentibus 
arobigiium  fuerat,  utram  donatioms 
an  legati  instar  eam  obtinere  opor- 
teret)  et  utriusque  caused  quaeaam 
habebat  insignia,  et  alii  ad  aliud 
genus  eam  retrabebant,  a  nobis 
constitutum  est  ut  per  onmia  fere 
legatis  connumeretur,  et  sicprocedat 
quemadmodum  nostra  constitutio 
eam  formavit.  Et  in  summa«Mrtis 
causa  donatio  est,  cum  magis  se 
Quis  yelit  habere  quam  eum  cui 
aonat,  mansque  eum  cui  donat 
quam  bereaem  suum.  Sic  et  apud 
Homerum  Telemachua  donat  Fi- 
rsw: — 

Ilecpac*,  oif  yap  r*  ISfUV  Sirwc  iarai 

rah  fpy^f 
B2   Kiv  i/tk  fonieTiiptt  dyiivopft   Iv 

/Aiyapom 
AaBpii   KrflvavT§£f   warpma    ^dvra 

Bdtrovraif 
Airrov  ixovrd  et  j9o^Xo;i*  liravpifAtv^ 

4  riva  T&vh  • 
El  ii  b'  iyw  ro^roi^t  fdvov  ca2  Ktipa 

Aj)   r6rf  fiot  xa^>oirrt    ^puv    wpoQ 
Utpara  xoipkkv. 


1.  A  donation  mortis  cmua  is  that 
which  is  made  to  meet  the  case  of 
death,  as  when  anything  is  given 
upon  condition,  that,  if  any  fatal  acci- 
dent befalls  the  donor,  the  person  to 
whom  it  is  given  shall  have  it  as 
his  own;  but  if  the  donor  should 
survive,  or  if  he  should  repent  of 
having  made  the  gift,  or  if  the  person 
to  whom  it  has  been  given  should  die 
before  the  donor,  then  the  donor 
shall  receive  back  the  thing  given. 
These  donations  mort%$  eauaa  are  now 
placed  exactly  on  the  footinff  of  lega- 
cies. It  was  much  doubted  by  tiie 
jurists  whether  they  ought  to  be 
considered  as  a  gift,  or  as  a  legacy, 
partaking  as  they  did  in  some  respects 
of  the  nature  of  both;  and  some 
were  of  opinion  that  they  belonged 
to  the  one  nead,  and  others  that  they 
belonged  to  the  other.  We  have  de- 
cided by  aconstitution  that  theysh^ 
be  in  almost  every  respect  reckoned 
amongst  legacies,  and  shall  be  made 
in  accordance  with  the  fonns  our 
constitution  provides.  In  short,  it  is 
a  donation  mortis  causa,  when  the 
donor  wishes  that  the  thing  given 
should  belong  to  himself  rather  tiiaa 
to  the  person  to  whom  he  gives  it^ 
and  to  that  person  rather  than  to  his 
own  heir.  It  is  thus  that  in  Homer, 
Telemachua  gives  to  Pineus : — 

'FirsBus,  K>r  we  know  not  how 
these  things  shall  be,  whether  the 
proud  suitors  shall  secretly  slay  me 
m  the  palace,  and  shall  divide  the 
goods  of  my  father,  I  would  that 
thou  thyself  shouldst  have  and  eigoy 
these  things  rather  than  that  anv  of 
those  men  should;  but  if  I  shall 
plant  slaughter  and  death  amongat 
those  men,  then  indeed  bear  these 
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tbingB  to  nj^  Home^  and  joying  give 
them  to  me  in  my  joy.' 
D.  xxxix.  6.  36.  4.  87. 1. 1 ;  C.  viii.  67.  4. 

There  are  two  essential  conditions  of  a  donatio  mortis 
causa :  it  must  be  made  with  the  view  of  meeting  the  case  of 
death ;  and  it  must  be  made  to  take  effect  only  if  death 
occurs,  and  so  as  to  be  revocable  at  any  time  previous. 

It  might  be  made  conditional  upon  death  in  two  ways. 
The  donor  might  say,  If  I  die  in  this  enterprise  I  give  you 
my  horse ;  or  he  might  say,  I  give  you  my  horse,  if  I  siurive 
this  enterprise  you  are  to  give  it  me  back.  In  the  latter 
method,  the  delivery  of  the  thing  is  made  at  once,  subject  to 
a  conditional  redelivery :  in  the  former  the  delivery  is  made 
conditional.  (See  D.  xzxix.  6.  2.  et  aeq,)  The  donation  might 
be  made  conditional  upon  the  death  of  a  third  person,  as  of 
a  husband  in  a  gift  to  a  wife.  (D.  xzxix.  6.  11.)  All  who 
could  make  a  testament  could  make  a  valid  donaiio  Tnortie 
cauaa ;  and  all  who  could  receive  under  a  testament  could 
accept  one.  (D.  xxxix.  6.  9.  and  15.)  Every  kind  of  thing 
could  be  given  in  this  way.  (D.  xxxix.  6.  18.  2.)  Justinian, 
in  the  constitution  alluded  to  in  the  text,  required  that  a 
doTudio  mortis  causa  should  be  made  in  the  presence  of  five 
witnesses.     (G.  viii.  57.  4.) 

If  the  gift  was  made  in  the  first  of  the  two  ways  above  men- 
tioned, as  there  was  no  delivery,  and  the  thing  given  was 
acquired  ipso  jwre  on  the  death  of  the  donor,  donatio  was,  in 
this  case,  a  special  mode  of  acquisition.  If  the  gift  was  made 
in  the  second  way,  the  whole  property  passed  at  once  by  the  tra- 
dition to  the  recipient,  and  in  the  older  and  stricter  law,  as  the 
doTviinium,  passed  absolutely  when  it  passed  at  all,  the  property 
in  the  thing  could  not  revert  to  the  donor  merely  by  the  con- 
dition having  been  accomplished.  He  would  only  have  a  per- 
sonal action  against  the  recipient  to  compel  him  to  give  the 
value  of  the*thing  if  he  did  not  choose  to  give  back  the  thing 
itsel£  The  later  jurists  seem,  however,  to  consider  that  the  cZo- 
minium  reverted  ipso  jure,  and  that  the  donor  could  bring  a 
real  action  for  the  thing  itself.  (D.  vL  1. 41 ;  D.  xxxix.  6.  29.) 

If  the  donor  was  insolvent  at  the  time  of  his  death  thiswascon-  // 
sidered  as  an  implied  revocation  of  the  gift     (D.  xxxix.  6.  17.)  'I 

Ad  exeniplum  legatorum  redactce  sunt  per  omnia  . . .  per 
omnia  fere  legatis  connumeretur — the  latter  is  the  more  cor- 
rect expression ;  gifts  mx/rtis  causa  were  not  exactly  on  the 
footing  of  legacies,  especially  because  they  had  complete  effect 
immediately  on  the  death  of  the  donor,  whereas  legacies,  to 
take  effect,  required  that  the  heir  should  first  enter  on  the 
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inheritance  (D.  xzxix.  6.  29):  regard  was  had  to  the  capacity  to 
receive  of  the  person  to  whom  the  gift  was  made,  only  at  the 
time  of  the  deaths  and  not  as  in  the  case  of  legacies,  also  at 
the  time  of  the  disposition.  (D.  xxxiv.  9.  5.  17.)  And  a 
filiiLafamilias  who  could  not  make  a  testament  could,  with  his 
father's  permission,  make  a  (Umatio  mortis  cauaa.  (D.  xxzix. 
6.  25.  1.)  There  was  one  remarkable  mode  in  which  they 
were  placed  on  the  footing  of  legacies.  By  a  constitution  of 
Severus  the  heir  was  permitted  to  retain  as  large  a  portion 
(one-fourth)  of  the  gift  as  he  could  of  a  legacy  by  the  lex 
Falddia.    (See  C.  viiL  57.  2.) 

The  lines  quoted  in  the  text  are  from  Odyssey  17.  78. 


2.  AH®  autem  donationes  sunt, 
quffi  sine  ulla  mortis  cogitatione 
fiunt,  quas  inter  viyos  appellamus, 
quiB  non  omnino  comparantur  le- 
gatis:  qiUB  si  fuerint  perfectse, 
temere  reyocari  non  poasunt.  Per- 
ficiuntur  autem,  cum  donator  suam 
Toluntatem  scriptis  aut  sine  scriptis 
mamfestayerit ;  et  ad  exemplum 
yenditionia,  nostra  constitutio  eas 
etiam  in  se  habere  necessitatem 
traditionis  yoluit,  ut  etiam  si  non 
tradantur,  habeant  pleniasimum  et 
perfectum  robur,  et  traditionis  ne- 
cessitasincumbatdonatori.  Etcum 
retro  principum  dispositiones  in- 
sinuan  eas  actis  interyenientibus 
yolebanty  si  majores  fuerant  ducen- 
torum  solidorum,  constitutio  nostra 
eam  quantitatem  usaue  ad  quin- 
gentos  solidos  ampliayit,  quam 
stare  etiam  sine  insmuatione  sta- 
tuit;  sed  et  quasdam  donationes 
inyenit,  qusQ  penitus  insinuationem 
fieri  minime  desiderant,  sed  in 
se  plenissimam  habent  firmitatem. 
Aha  iosuper  multa  ad  uberiorem 
exitum  donationuminyenimus :  qu» 
omnia  ex  nostris  constitutionious 
quas  super  his  expoeuimus,  colli- 
genda  sunt  Sciendum  est  tamen 
^uod,  et  si  plenissimcB  sint  dona- 
tiones, si  tamen  ingrati  existant 
homines  in  quos  benefidum  col- 
latum  est,  donatoribus  per  nostram 
oonstitutioaem  licentiam  prsesta- 
yimus  certis  ex  causLs  eas  reyocare ; 
ne  qui  suas  resin  alios  contulerunt, 
ab  his  quamdam  patiantur  injuriam 


2.  The  other  kind  of  donations  are 
those  which  are  made  without  any 
consideration  of  death,  and  are  called 
donations  inter  vivos.  They  cannot, 
in  any  respect,  be  compared  to  lega- 
cies, and  if  completed  cannot  be  re- 
yoked  at  pleasure.  They  are  said  to 
be  completed  when  the  donor  has 
manifested  his  intention,  whether  by 
writing  or  not  Our  constitution  has 
declared  that,  after  the  example  of 
sales,  they  shall  inyolye  the  necessity 
of  tradition ;  so,  howeyer,  that  eyen 
before  tradition,  they  are  completely 
effectual,  and  place  the  donor  under 
the  necessity  of  deliyering  them; 
preyious  imperial  constitutions  haye 
enacted  that  they  should  be  regis- 
tered by  public  deeds,  if  exceemng 
two  hundred  solidif  but  our  constitu- 
tion has  raised  the  limit  to  fiye  hun- 
dred soUdif  so  that  for  a  gift  of  this 
sum  registration  is  not  necessary. 
We  haye  also  marked  out  certam 
donations  which  need  no  registra- 
tion at  all,  but  are  completely  yalid 
of  themselyes.  We  haye,  too,  made 
many  other  new  enactments,  in  order 
to  extend  and  secure  the  effect  of 
donations,  all  which  maybe  collected 
from  the  constitutions  we  haye  pro- 
mulgated on  this  subject  It  must, 
however,  be  observed,  that  however 
absolutely  a  donation  may  be  given, 
vet,  if  the  object  of  the  donor's 
bounty  prove  ungrateful,  he  is  per- 
mitted by  our  constitution,  in  cer^ 
tain  specified  cases,  to  revoke  the  do- 
nation }  for  it  is  not  right  that  they 
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veljactanun,  secundum  enumeratos    who  have  given  their  property  to 
in  constitutione  nostra  modoe.  others  should  suffer  from  them  mju* 

ries  or  losses  of  such  a  kind  as  those 
enumerated  in  our  constitution. 
D.  TTTJT.  6.  27;  C.  viiL  64.  85.  5;  C.  viiL  64.  34,  pr.  8^  4;   C.  yiii.  54. 
86,  pr.  2  and  8;  C.  viiL  66.  10. 

A  thing  given  was,  if  a  re«  mancipi,  given  by  mancipation, 
or  injure  cesaio,  if  a  res  nee  mancipif  by  tradition.  But  a 
mere  agreement  to  give  gratuitously  {pactum)  was  not  in  the 
least  binding  on  the  person  who  agreed  to  give,  and  to  make 
a  promise  to  give  binding,  it  was  necessary  that  the  agreement 
should  assume  the  form  of  a  stipulation.  (See  Introd.  sec  83.) 

The  lex  CiTicia,  560  a.u.c.,  introduced  several  new  rules 
into  the  law  respecting  gifts,  but  did  not  make  a  mere  agree- 
ment to  give  in  any  degree  valid.  The  first  step  taken  in 
this  direction  was  by  Constantino  (Cod.  Theod.  viii.  12.  4.  c* 
8eq.)y  who  made  the  agreement  binding  if  reduced  to  writing. 
And  Justinian  (C.  viii.  54.  35.  5.)  made  the  agreement  bind- 
ing, whether  reduced  to  writing  or  not ;  but  it  is  to  be  ob- 
served that  he  provided,  not  that  the  property  should  pass 
by  the  agreement,  but  that  the  donor  should  be  bound 
thereby  to  make  tradition  of  the  thing.  So  that  the  property 
in  the  thing  was  acquired  by  tradition,  and  not  by  donation, 
as  a  distinct  mode  of  acquisition. 

Donations  not  registered  were  only  void  for  the  sum  by 
which  they  exceeded  the  amount  fixed  by  law.  (C.  viii.  54. 
34.)  Those  valid  without  registration  at  all  were  such  as  do- 
nations made  by,  or  to,  the  emperor,  to  redeem  captives,  or 
to  rebuild  edifices  destroyed  by  fire.     (C.  viii.  54.  36.) 

Gifts  inter  vivos  were  revocable  in  certain  cases  specified 
in  the  Code  (viii.  56.  10),  as,  for  instance,  when  the  person 
benefited  seriously  injured,  or  attempted  to  injure,  the  person 
or  property  of  the  donor,  or  failed  to  fulfil  the  conditions  of 
the  gilt.  Bevocation  in  such  cases  was  personal  to  the  donor 
and  to  the  receiver,  and  could  not  be  exacted  by  the  heirs  of 
the  one,  or  against  the  heirs  of  the  other. 

8.  Est  et  aliud  genus  inter  vivos  3.  There  is  another  kind  of  dona- 
donationum,quodveteribusquidem  tion  inter  vivas  entirely  unknown  to 
prudentibus  penitus  erat  incog-  the  ancient  lawyers,  and  subsequently 
nitum,  postea  autem  a  junioribus  introduced  by  the  more  recent  em- 
divis  pnncipibus  introductum  est :  perors.  It  was  termed  the  donatio 
quod  ante  nuptias  vocabatur,  et  ante  ntqftiasy  and  was  made  under  a 
tadtam  in  se  conditionem  habebat  tacit  condition  that  it  should  only 
ut  tunc  ratum  esset,  cum  matri-  take  effectwhen  the  maniage  had  fof« 
moninm  fuerit  insecutum,  ideoque  lowed  on  it.  Hence  it  was  called  ante 
ante  nuptias  appellabatur,  quod  nuptias,  because  it  preceded  the  mar- 
ante  matrimonium  efficiebatur,  et  riage,  and  never  took  place  after  their 
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nunqaam  po^  nuptiafi  celebratas 
talis  donatio  procedebat.  Sed  pri- 
mus quidem  diyus  Juatinua  pater 
noster,  cum  augeri  dotes  et  post 
xiuptias  fuerst  permissum,  si  quid 
tale  eveniret,  etiam  ante  nuptias 
augeri  donationem  eonstante  matri- 
nionio  sua  constitutione  permisit ; 
sed  tamen  nomen  inconveniens  re- 
manebaty  com  ante  nuptias  quidem 
Tocabatur,  post  nuptias  autem  tale 
accipiebat  merementunL  Sed  nos 
plenissimo  fini  tradere  sanctiones 
cujpientes,  et  consequentia  nomina 
reous  esse  studentes,  constituimus 
ut  tales  donationes  non  augeantur 
tantum,  sed  et  eonstante  matri- 
monio  initium  accipiant,  et  non 
ante  nuptias  sed  propter  nuptias 
yocentur;  et  dotibus  m  boc  ex»- 
quentur,  ut  quemadmodum  dotes 
eonstante  matrimonio  non  solum 
augentur  sed  etiam  fiunt,  ita  et 
iBtsB  donationes  quee  propternuptias 
introductsB  sunt,  non  solum  ante^ 
oedant  matrimonium,  sed  eo  etiam 
contracto  augeantur  et  constitu- 
antur. 


celebration ;  but  as  it  was  permitted 
that  dowries  should  be  increased  even 
after  marriage,  the  Emperor  Justin, 
our  father,  was  the  first  to  permit,  hj 
his  constitution,  that  in  case  the 
dowry  was  increased,  the  donation 
ante  tntpUas  might  be  increased  also, 
eren  during  the  marriage ;  but  the 
donation  still  retained  what  was  thus 
an  improper  name,  and  was  called 
ante  mq>tuu,  while  this  increase  was 
made  to  it  after  marriage.  Wishing, 
therefore,  to  perfect  the  law  on  l^e 
subject,  and  to  make  names  appro- 
priate to  things,  we  have  enacted 
that  such  donations  may  not  only  be 
increased,  but  may  also  be  first 
made  during  marriage,  and  that  they 
shall  be  termed,  not  ante  nt^^ttos, 
but  propter  mqitiatj  and  that  they 
shall  be  placed  on  the  footing  of 
dowries,  so  far  that,  as  dowries  may 
be  not  only  increased,  but  first  made 
during  marriage,  so  donations  propter 
nt^ftiae  may  not  only  precede  mai^ 
riage,  but  idso,  after  the  tie  of  mar- 
riage has  been  formed,  may  be 
increased  or  made. 


C.  V.  3.  19, 20. 

When  the  wife  passed  in  manum  viriy  all  that  she  had  be- 
loDged  to  her  husband ;  when  she  did  not,  all  her  property 
belonged  exclusively  to  herself,  and  all  gifts  between  husbaad 
and  wife  were  strictly  prohibited  by  law.  But  as  a  provision 
for  the  expenses  of  marriage,  the  wife  contributed  the  doa^ 
which,  given  before  marriage,  and  sometimes  increased  after, 
belonged  to  the  husband,  subject,  however,  after  the  passing  of 
a  Ux  Julia  de  adtdteriia  et  de  fundo  dotali  in  the  time  of 
Augustus,  to  the  obligation  of  restoring  all  immoveables  com- 
prised in  it  at  the  end  of  the  marriage ;  and,  in  the  time  of  Jus- 
tinian, subject  also  to  the  obligation  of  restoring  the  value  of 
the  moveables  also.  The  power  of  the  husband  over  the  doe  is 
treated  of  in  the  introductory  paragraph  of  the  next  Title.  The 
donatio  ante  nnptia^y  of  which  we  first  hear  in  a  constitution 
of  Theodosius  and  Valentinian  (C.  v.  17.  8.  4),  which  speaks  of 
it  as  recognized  by  law,  was  a  gift  on  the  part  of  th^  husband 
as  an  equivalent  to  the  doe.  It  was  the  property  of  the  wife, 
but  managed  by  the  husband,  and  could  not  be  alienated,  evea 
With  her  consent.  Justinian  provided  (Nov.  97.  1)  that  the 
wife,  if  survivor,  should  receive  an  equal  value  from  the  donatio 
propter  nuptia^mih  that  which  the  husband,  if  survivor,  would 
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have  received  from  tfa^  doe,  the  actual  amount  deserved  for  the 
Burvivor  being  matter  of  agreement  between  the  parties.  By  a 
constitution  previous  to  Justinian  (C.  v.  14. 7),  the  wife  had,  if 
survivor,  an  equal  portion  of  the  donatio  with  that  her  husband 
had  of  the  doe.  Justinian  substituted  an  equality  of  value 
for  an  equality  of  proportion. 


4.  Erst  olim  et  alias  modus 
dviUs  AcqnisitiQiiis  per  jus  accre- 
scendi,  quod  est  tale :  si  communem 
servom  habens  aliquis  cum  Titio, 
solus  libertatem  ei  imposnit  yel 
yindicta  yel  testamento,  eo  casu 
para  ejus  amittebatur  et  socio  ac- 
cresoeoat  Sed  cum  pessimum 
fueiat  ezemplOy  et  libertate  ser- 
yum  defraudari  et  ex  ea  humani- 
oribus  quidem  dominis  damnum 
inferri,  seyerioribus  autem  dominis 
lucrum  accrescere^hoc  quasi  invidia 
plenum  pio  remedio  per  nostram 
constitutionem  mederi  necessarium 
duximus;  et  inyenimus  yiam  per 
quam  et  manumissor,  et  socius 
ejus,  et  qui  libertatem  accepit,  nos- 
tro  beneficio  fruantur :  hbertate 
cum  effectu  procedente  (cujus 
iayore  et  antiquos  legislatores  mul- 
ta  etiam  contra  communes  regulas 
statuisse  manifertum  est),  et  eo  qui 
earn  iraposuit  suee  liberalitatis  sta- 
Inlitate  gaudente  et  sodo  indemni 
conservato,  pretiumque  eeryi  se- 
cundum partem  dommii  quod  nos 
definivimus,  accipiente. 


4.  There  wtis  formerly  another 
naode  of  acquiring  properly  by  the 
ciyil  law,  namely,  tnat  of  accrual ; 
as,  if  any  one,  haying  a  slaye  in  com- 
mon with  Titius,  hm  himself  alone 
enfranchised  him,  either  by  the 
vindieta  or  by  testament,  his  share 
in  that  slaye  was  lost,  and  accrued 
to  the  joint  owner.  But,  as  it  was 
an  example  of  yery  bad  tendency, 
that  both  the  slaye  should  be  de- 
frauded of  his  freedom,  and  that  the 
more  humane  master  should  sufier 
loss,  while  the  more  seyere  master 
profited,  we  hayo  thought  it  ad- 
yisable  to  apply  by  our  constitution 
a  pious  remedy  to  what  seemed  so 
odious,  and  haye  devised  means  by 
which  the  manumittor,  and  the  co- 
nroprietor,  and  the  freed  slaye,  may 
be  all  benefited.  Freedom,  to  fa- 
vour which  ancient  l^slators  haye 
often  yiolated  the  ordinary  rules  of 
law,  shall  be  reaUy  gained  by  the 
slaye ;  he  who  has  siyen  this  free- 
dom, shall  haye  the  aelight  of  seeing 
it  maintained ;  and  his  co-proprietor 
shall  be  indemnified  by  receiying  a 
price  for  the  slaye,  proportioned  to 
nis  interest  in  him,  according  to  the 
rates  fixed  in  our  constitution. 


C.  vii.  7. 1.  6. 


A  man  could  not  be  partly  free,  partly  a  slave.  If,  then,  a 
slave  was  enfranchised  by  one  co-proprietor,  was  he  a  slave  or 
free  ?  The  old  law,  as  the  text  informs  us,  pronounced  him 
the  former.  When  imder  the  old  law  the  slave,  if  enfran- 
chised, would  have  been  a  Lcdinus-Junianus  (see  Bk.  i.  Tit. 
5.  3),  he  still  remained  the  property  of  the  same  master  as 
before.  If  he  would  have  been  a  Boman  citizen,  the  interest 
of  the  master  who  manumitted  him  accrued  to  the  other  pro- 
prietors.   (Paul.  Sent  iv.  12.  1.) 

The  scale  of  prices  alluded  to  in  the  concluding  words  of 
the  text  is  given  in  the  Code.     (vii.  7.  1.  5.) 
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Tit.  Vm.    QUIBUS  ALIENARE  LICET,  VEL  NON. 


Accidit  aliquando  at,  qui  dominus 
mt,  alienaze  non  possit ;  et  contra, 
qui  dominus  non  sit,  alienand»  rei 
potestatem  habeat:  namdotalepne- 
dium  maritus  invita  muliere  per 
legem  Juliam  prohibetur  alienare, 
quamvia  ipsius  sit  dotis  causa  ei  da- 
tum. Quod  noB  legem  Juliam  cor- 
rigentes,  in  meliorem  statum  de- 
duzimus:-  cum  enim  lex  in  soli 
tantummodo  rebus  locum  habebat 
^u»  italicsB  fuerant,  et  alienationes 
mhibebat  qu»  invita  mulieie  fie- 
banti  b^potbecas  autem  earum  re- 
rum  etiam  Tolente  e%  utrique  le- 
medium  imposuimus,  ut  et  in  eas 
res  quffi  in  provinciali  solo  positsB 
sunt,  inteidicta  sit  alienatio  yel  ob- 
ligation et  neutrum  eorum  neque 
consentientibus  mulieribus  proce- 
dat,  ne  sexus  muliebris  fragilitas 
in  pemidem  substantift  earum  con- 
Terteretur. 


Sometimes  it  happens  tbat  he, 
who  is  owner  of  a  thing  cannot  alie- 
nate ity  while,  on  the  contrary,  he 
who  is  not  owner  has  the  power  of 
alienation.  Thus,  the  husband  is 
prohibited  by  the  lex  JvUa  from 
alienating  immoyeables,  which  form 
part  of  the  dowry,  against  the  wish 
of  the  wife,  although  these  immoTe- 
ables,  having  been  men  him  as  a 
part  of  the  dowry,  belong  to  him* 
We  have  amended  the  lex  JuHa,  and 
introduced  a  great  improvement. 
This  law  only  applied  to  things  in 
Italy,  and  it  prohibited  alienations 
made  against  the  wishes  of  the  wife, 
and  mortgaffes  made  even  with  her 
consent.  Wishing  to  amend  the  law 
on  each  of  these  points,  we  have  de- 
clared that  the  prohibition  of  alie- 
nation or  mortgage  shall  extend  to 
immoveables  in  the  provinces,  and 
that  neither  alienation  nor  mort- 
gage shall  be  made  even  with  the 
consent  of  the  wife,  lest  the  weak- 
ness of  the  female  sex  should  be 
abused  to  the  detriment  of  their 
fortunes. 
Gal  iL  62,63;  C.  v.  13. 16. 

The  power  of  alienating  belongs  to  the  owner,  and  to  him 
only ;  and  every  owner  can  alienate  the  thing  belonging  to 
him.  There  are,  however,  exceptions  to  the  rule,  and  these 
exceptions  form  the  subject  of  this  Title. 

The  do8  of  the  wife  belonged  to  the  husband,  and  his  rights 
over  it  were  in  the  ancient  law  unrestricted.  Crradually  a 
restraint  was  imposed  on  them,  first,  by  the  obligation  to  give 
up,  after  the  dissolution  of  the  marriage,  those  things  of  which 
the  value  bad  not  been  estimated  ;  next  by  the  lex  Julia  de 
adulteriis  a  plebiadtum  of  the  time  of  Augustus,  by  which, 
as  Paul,  in  his  Sentences,  ii.  21,  informs  us  *  Cavetur  ne 
dotale  prcedium  marittLe  invita  uocort  alienet ; '  that  is,  it 
rendered  the  consent  of  the  wife  necessary  for  the  alienation 
of  immoveables,  and  also  prevented  mortgage  of  immoveables 
even  with  the  wife's  consent,  a  distinction  evidently  arising 
from  it  being  apprehended  that  a  woman  would  be  more 
easily  persuaded  to  consent  to  mortgage  than  to  sell  her  pro- 
'pertj.  In  the  same  way  the  aenatvs  ooneuUum  Velleianum 
prevented  a  woman  placing  herself  under  an  obligation  for 
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another  penony  but  did  not  prevent  her  making  a  gift.  (D. 
xvi.  1.4.  1.)  Any  one  can  understand  what  they  are  doing 
when  they  sell  or  give  a  thing,  but  may  easily  not  be  aware 
how  much  is  involved  when  they  comply  with  the  legal  forms 
of  mortgage  or  guarantee. 

As  a  general  rule  dotes  were  given  on  the  condition  that, 
after  the  dissolution  of  the  marriage,  the  things  given  should 
belong  to  the  wife  or  her  heirs ;  but  a  special  agreement  might 
decide  that  they  should  belong  to  the  husband  ;  and  then,  if 
alienated  by  him  during  the  marriage,  they  could  not  be  re- 
claimed on  its  dissolution.     (D.  zxiii.  5.  17.) 

Under  Justinian  immoveables  forming  part  of  a  doe,  where- 
ever  situated,  could  no  longer  1)0  either  sold  or  subjected  to 
a  hypothecary  even  with  the  wife's  consent. 

1.  Contra  autem  creditor  pignua  1.  On  the  other  hand,  a  creditor 
ex  pactione,  quamvis  ej ua  ea  res  non  may,  according  tn  agreement,  alienate 
mtyalienarepoteat  Sed  hoc  foraitan  a  pledge,  although  the  thin^  ia  not 
ideo  videtur  fieri  quod  Yoluntate  de-  his  own  nroperty.  But  this  alienation 
bitoiis  intelligitur  pignua  alienari,  may  perhaps  be  considered  as  taking 
qui  ab  initio  contractus  pactus  est  place  by  the  intention  of  the  debtor, 
ut  Uceret  creditori  pignus  Tendere,  who  in  making  the  contract  has 
si  pecunia  non  solvatur.  Sed  ne  agreed  that  the  creditor  mi^ht  sell 
creditores  jus  suum  persequi  im-  the  thing  pledged,  if  the  debt  were 
pedirentur,  neqae  debitores  temere  not  paid.  But  that  creditors  might 
suarum  rerum  dominium  amittere  not  oe  impeded  in  the  pursuit  of 
videantur,  nostra  constitutione  con-  their  rights,  nor  debtors  seem  too 
sultum  est,  et  certus  modus  imposi-  easily  deprived  of  their  property,  a 
tus  est  per  quern  pignozum  diBtrac-  provision  has  been  maae  by  our 
tio  possit  procedere:  cujus  tenore  constitution  establishing  a  fixed 
utrique  parti  creditorum  et  debito-  method  of  procedure  for  the  sale  of 
rum  satis  abundeque  provisum  est    pledges,  hy  which  the   respective 

interests  of  the  creditor  and  debtor 
haye  been  fully  secured. 
Gal  ii.  64;  G.  viii.  d4.  3,  pr.  et  seq. 
The  power  of  a  creditor  to  sell  the  thing  pledged,  forming 
an  exception  to  the  rule  that  none  but  the  owner  could  alien- 
ate, was  so  necessary  a  part  of  his  rights  that  it  could  not  be 
taken  from  him  even  by  express  agreement;  and  an  agree- 
ment ne  vendere  l/iceat  had  no  other  effect  than  to  make  it 
necessary  for  the  creditor  to  give  the  debtor  notice  of  his  in- 
tention to  selL     (D.  xiiL  7.  4--6.)    Justinian,  by  his  constitu- 
tion, permitted  the  parties  to  fix  the  time,  and  place,  and 
manner  of  sale  at  their  pleasure,  and  it  was  only  if  there  was 
no  special  agreement  that  the  regulations  of  his  constitution 
were  to  take  effects 

Tutors  and  ciuators  might,  in  certain  cases,  alienate  the 
goods  of  their  pupils  and  of  those  committed  to  their  care ; 
but,  at  any  rate  in  the  later  times  of  law^  they  had  to  obtain 
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the  permission  of  a  magistrate 
moveables.     (See  C.  v.  37.  22. 

2.  Nuucadmonendisuinasneque 
pupillum  neque  pupillam;  ullam 
rem  sine  tutons  auctoritate  alienare 
posse.  Ideoque  si  mutusm  pecu- 
niam  sme  tutoris  auctoritate  alicui 
dederit^noD  contrahit  obligationemy 

Siia  pecuniam  non  facit  accipientiB ; 
eoque  nummi  vindicari  poflsunt^ 
aicubi  extent  Sed  si  nummi  quoe 
mutuos  dedit,  ab  eo  qui  aooepit, 
bona  fide  consump ti  sunt,  conoid 

Sossunt ;  si  mala  nde,  ad  exhiben- 
um  de  bis  agi  potest  At  ex  con- 
trariO)  omnes  res  pupillo  et  pupillie 
sine  tutoris  auctoritate  recte  dari 
possunt.  Ideoque  si  debitor  pu- 
pillo solyat,  necessaria  est  debitori 
tutoris  auctoritas ;  alioq^uin  non 
liberabitur.  Sed  hoc  etiam  evi- 
dentissima  ratione  statutum  est  in 
constitutione,  quam  ad  Cffisarienses 
advocates  ex  suggestioneTriboniani 
viri  eminentissimi,  qusBstoris  sacri 
palatii  nostri,  prommgayimus :  qua 
dispositum  est,  ita  licere  tutori  vel 
curatori  debitorem  pupillarem  sol- 
vere,  ut  prius  judidalis  sententia 
sine  omni  damno  celebrata  hoc  per- 
mittat ;  quo  subsecuto,  si  et  judex 
pronuntiaverit  et  debitor  solverit, 
sequatur  hujusmodi  solutionem 
plenissima  securitas.  Sin  autem 
alitor  quam  deposuimus  solutio 
facta  fuerit,  pecuniam  autem  sal- 
vam  habeat  pupillus  aut  ex  ea  loca- 
pletior  Bitf  et  adhuc  eamdem  pecu- 
niae summampetat,  per  exceptionem 
dolimalipoterit  suomoyerL  Quod 
si  aut  male  consumpserit  aut  furto 
amiserity  nihil  proderit  debitori  doli 
mali  exceptio,  sed  nihilominus 
damnabitur,  quia  temere  sine  tutoris 
auctoritate  et  non  secundum  nos- 
tram  disposition  em  solverit  Sed 
ex  diverso  pupiUi  vel  pupillas  sol- 
vere sine  tutoris  auctoritate  non 
possunt ;  quia  id  quod  solvunt  non 
nt  acdpientis,  cum  sdlicet  nullius 
rei  aUenatio  eis  sine  tutoris  auc- 
toritate conoessa  est 


for  the  alienation  of  rural  im- 

) 

2.  It  must  here  be  observed,  that 
no  pupil  of  either  sex  can  alienate 
anything  withont  the  authority  of  a 
tutor.  If,  therefore^  a  pupil,  without 
the  tutor's  authoztty,  lend  any  one 
money,  the  pupil  does  not  contract 
an  obligation ;  for  he  does  not  make 
l^e  money  the  property  of  the  re- 
ceivbr,  and  the  pieces  of  money  may 
bedaimed  byvindication,if  theysdu 
exist  But  supposing  these  pieces 
which  the  pupil  has  lent  are  con- 
sumed by  the  borrower,  then,  if  they 
are  so  bonajidsf  a  personal  action 
may  be  brought;  it  mala  fde^  an 
action  ad  exh&endunu  On  the  eon- 
trary.  the  pupil  of  either  sex  may 
acquire  anything whatsoeverwithout 
the  authority  of  the  tutor;  and  there- 
fore when  a  debtor  pays  a  pupil,  the 
debtor  must  have  the  authority  of 
the  tutor,  or  he  does  not  free  himself 
from  the  debt  And  we  have,  for 
very  obvious  reasons,  dedared  by  a 
constitution,  published  to  the  advo- 
cates of  Caesarea  on  the  suggestion 
of    the   very    eminent    Tnbonian, 

auiBstor  of  our  sacred  palace,  that 
lie  debtor  of  a  pupil  may  make  pay- 
ment to  the  tutor  or  curator,  first 
receiving  permisfflon  by  the  sentence 
of  a  judge,  obtained  free  of  all  ex- 
penses, and  if  these  forms  are  ob- 
served, a  payment  made  according  to 
the  sentence  of  the  judge  will  g^ve 
the  debtor  themostcompletesecurity. 
If  payment  is  made,  not  according  to 
the  mode  we  have  sanctioned,  the 
pupil  who  has  the  money  still  safe  in 
nis  possession,  or  has  been  made 
richer  by  it,  may,  if  he  demand  again 
the  same  sum,  be  repdled  by  an 
exception  of  doius  malus.  But  if  he 
has  spent  the  money  uselessly,  or 
lost  it  by  theft;,  the  debtor  cannot 
profit  by  die  exception  of  dohu  nuduSf 
and  he  will  be  condemned  to  pay 
over  again,  because  he  has  paid  m  a 
rash  manner,  without  the  authority 
of  the  tutor,  and  has  not  conformed 
to  our  rales.  On  the  other  hand, 
pupils  of  either  sex  cannot  pay  with- 
out the  authority  of  the  tutor,  be- 
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cause  that  which  thej  pay  does  not 
thereby  become  the  property  of  the 
person  who  receives  it^  as  they  are 
incapable    of  alienating    anything 
without  the  authority  of  the  tutor. 
Gai.  ii.  80.  82-84;  C.  t.  87.  26 ;  D.  xlW.  3. 14.  8. 
The  pupil  might  make  his  condition  better,  but  not  worse. 
(See  Bk.  i.  Tit  21.)    He  could  not  transfer  the  property  in 
anything  belonging  to  him^  but  he  could  acquire  the  property 
in  anything  transferred  to  him.     If,  therefore^  he  paid  any- 
thing^ he  could  not  transfer  the  property  in  the  money  be 
paid  to  the  creditor,  and  therefore  his  payment  was  of  no  ef- 
fect.   Nor  could  he  lend  anything  under  the  contract  called 
mutuurrij  the  essence  of  which  was  that  the  thing  lent  be- 
came the  property  of  the  borrower,  who  bound  himself  to 
give  back  a  thing  of  equal  value.  (See  Bk.  iii.  Tit  14.)  If  the 
pupil  attempted  to  lend  a  thing  in  this  way,  the  thing  lent 
could  be  recovered  by  vindication,  if  it  were  possible  that  the 
actual  thing  should  be  restored ;  if  not,  its  value  could  be  re- 
covered by  a  personal  action  {coTidictio)  against  the  borrower ; 
or  if  the  borrower  had  been  guilty  of  malajidea,  by  an  actio 
ad  exhibendurrif  that  is,  the  borrower  was  called  upon  to  pro- 
duce the  thing  borrowed ;  and  on  his  being  found  unable  to 
do  so,  he  was  condemned  to  pay  not  only  the  value  of  the 
thing,  but  damages  to  compensate  for  the  injury  inflicted. 

If  the  debtor  made  a  payment  to  the  pupil,  that  which  he 
paid  became  the  property  of  the  pupil ;  and  as  the  pupil  could 
not  make  his  condition  worse,  he  could  not  extinguish  debts 
due  to  him ;  and  thus  the  debt  was  still  owing,  although  the 
pupil  retained  what  was  paid  him.  If  the  tutor  authorized 
the  payment,  the  debt  was  extinguished ;  but  the  pupil  had  a 
right  to  receive  from  the  tutor  the  money  paid ;  and  if  he 
could  not  obtain  it  from  him,  the  prsBtor  would,  under  certain 
circumstances,  grant  a  restitutio  in  ivJtegrwra  (see  note  on 
introductory  paragraph  of  Bk.  L  Tit.  23),  and  the  creditor 
would  then  be  obliged  to  pay  over  again,  in  order  that  the 
pupil  might  be  kept  free  from  all  loss.  It  was  to  guard 
against  this  that  Justinian,  in  the  constitution  alluded  to  in 
the  text,  provided  a  means  whereby  the  creditor  should  have 
pleniasvma  aecuritas. 

Tit.  IX.     PER  QUAS  PERSONAS  NOBIS 
ACQUIBITUR. 

Aoquiritur  nohia  non  solum  per        We  acquire  not  only  hy  ourselves, 
noemetipsos,  eed  etiam  per  eoe  quos    but  also  hy  those  whom  we  have  iu 
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in  potestate  liabeiiniB,  item  per  ser-  our  power ;  also  by  slaves,  of  whom 

Yoe  in  quibus  usumfractum  babe-  we  nave  the  uso&uct ;  and  by  those 

muBy  item  per  homines  Uberos  et  freemen    and   slaves    belonging  to 

servos  idienos  quos  bona  fide  pos-  otiiers  whom  we  possess  bma  Jide, 

sidemus :  de  quibus  singuliH  oili-  Let  us  examine  separately  these  dif- 

gentius  di/^idamus.  ferent  cases. 

GAi.iL  86. 

The  rule  of  law  was,  that  no  one  could  acquire  through 
another  person ;  but  if  persons  in  the  power  of  auother  ac- 
quired anything,  that  which  they  acquired  became,  by  the 
mere  force  of  their  position,  the  property  of  the  person  in 
whose  power  they  were ;  and  thus  the  rule  may  be,  perhaps, 
more  accurately  expressed  by  saying  that  nothing  could  be 
acquired  per  extraneamperaonamf  i.e.  through  a  person  who 
was  not  in  the  familia  of  the  acquirer. 


1.  Igitur  liberi  nostri  utriusque 
sexus,  quos  in  potestate  habemus, 
olimquidemquidquid  ad  eos  perve- 
nerat  (exceptis  videlicet  castrensi- 
bus  peculiis),  hoc  parentibus  suis 
acquirebant  sine  uUa  distinctione. 
Et  hoe  ita  parentium  fiebat,  ut  easet 
eis  licentia,quodpenmumvelunam 
eorum  aoquisitum  est,  alii  filio  Tel 
extraneo  donare  vel  vendere  v^ 
quocumque  modo  voluerant,  adpli- 
care.  Quod  nobis  inhumanum  visum 


1.  Formerly,  all  that  childrenunder 
power  of  either  sex  acquired,  except- 
ing cadrensia  pecuUa,  was  without 
distinction  acquired  for  the  benefit  of 
their  narenta ;  ao  much  so,  that  the 
paterfamiliai  who  had  thus  acquired 
anytbinff  through  one  of  his  children, 
could  give  or  aeU,  or  transfer  it  in 
any  way  he  pleaaed  to  another  child 
or  to  a  stranger.  This  appeared  to 
us  very  harsh,  and  by  ageneral  consti- 
tution we  have  relieved  the  children, 


estet,  generali  constitutioneemissa,    and  yet  reserved  for  the  parents  all 


et  liberis  pepercimus  et  patribus 
debitum  reservarimus.  Sandtum 
etenim  a  nobis  est,  ut  si  quid  ex  re 
patris  ei  obveniat,  hoc  secundum 
anti^uam  observationem  totum  par 
renti  acquirat;  quee  enim  invidia 
eat,  quod  ex  patria  occasione  pro- 
fectum  est,  hoc  ad  eum  reverdP 
Quodautemex  alia  causa  sibi  filiuft- 
familias  acquisivit,  huj  us  usumfruo- 
tum  patri  quidem  acquirat,  domi- 
nium autemapud  eumremaneat;  ne 
quod  ei  suis  laboribus  vel  prospera 
fortuna  acces^it,  hoc  ad  ahum  per- 
veniens  luctuosum  ei  procedat 


that  was  due  to  them.  We  have 
declared  that  all  which  the  child 
obtains  by  means  of  the  fortune  of 
the  father,  shall,  according  to  the  old 
law,  be  acquii^dd  entirelv  for  the 
father's  benefit :  for  what  hardship  is 
there  in  that  which  comes  from  the 
father  returning  to  himP  But  of 
everything  th^  iikeJUiusfamilias  ac- 
quires in  anyj)ther  way,  the  father 
snail  have  the  usufruct,  but  the  son 
shall  retain  khe*  ownership,  so  that 
another  ma^^^idbt'Teap  the  profit  of 
that  which  th^  spn  has  gained  by  his 
lal^our  or  goodjTortune. 


Gai.  ii.  87  5  C.  vi.  61.  6. 

The  ^liuafa/milias  could  not,  in  the  strict  law  of  Borne, 
have  any  property  of  his  ov/n.  'St)6li^iifie8,"however,  the  father 
permitted  the  son  to  have  what  was  called  Apeculiurrij  that 
is,  a  certain  amount  of  property  placed  under  his  exclusive 
control.  This  peculium  remaiued  in  law  the  property  of  the 
father,  but  the  son  had  the  disposition  and  management  of  it 
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by  his  father's  permission,  and  as  long  as  it  remained  in  the 
son's  possession  it  was,  as  far  as  I  regarded  third  persons,  ex- 
actly like  property  really  belonging  to  the  son  only.  (See 
Tit.  12.  1.  of  this  Book.)  In  the  early  times  of  the  Empire  a 
JUiusfamiliaa  came  to  have,  under  the  name  of  castrenae 
peculium,  property  quite  independent  of  his  father.  This 
castrense  peculium  consisted  of  all  that  was  given  to  a  son 
when  setting  out  upon  military  service,  or  acquired  while  that 
service  lasted.  This  belonged  to  the  son  as  completely  as  if 
he  had  been  suijuris^  and  he  had  full  power  of  disposing  of 
it  either  during  his  lifetime  or  by  testament.  Filii  famUias 
in  castreasi  peculio  vice  patrum  famUiarum  funguntur. 
(D.  ziv.  6.  2.)  If,  however,  he  did  not  choose  to  exercise  his 
power  of  disposing  of  it  by  testament,  his  father  took  it  at 
his  death,  not  as  succeeding  to  it  ah  inteatatOy  but  as  the 
claimant  of  a  peculi/um.  (See  Tit.  12.  pr.)  A  further  benefit 
was  extended  to  the  filiuafamilias  by  the  institution  of  the 
quasi-caatrenae  peculium^  a  privilege  given  to  certain  civil 
fimctionaries,  corresponding  to  that  given  by  the  caatrenae 
peculium  to  soldiers.  Constantine,  by  a  constitution  (C.  xii. 
31),  placed  on  the  footing  of  the  caatrenae  peculium  things 
which  akJUiuafamUiaa,  who  was  an  officer  of  the  palace,  re- 
ceived from  the  emperor  or  gained  by  his  own  economy.  The 
same  advantage  was  subsequently  extended  to  many  other 
functionaries,  as  well  as  to  advocates  and  certain  ecclesiastical 
dignitaries.  The  quaai-caatren^e  peculium  must  have  ex- 
isted in  the  time  of  Ulpian  (D.  xxxvi.  1.  1.  6;  xxxvii.  13.  3. 
5),  unless  the  passages  in  the  Digest  in  which  he  alludes  to 
it  are  interpolated,  but  under  what  form  it  then  existed  we 
do  not  know.  In  one  respect  it  slightly  differed  from  the 
caatrenae  peculium ;  for  the  power  of  disposing  of  it  by  testa- 
ment did  not  always  accompany  it,  but  was  only  given  to  the 
more  privileged  classes  of  those  who  were  allowed  to  have  such 
a  peculium.  Justinian,  however,  altered  this,  and  gave  the 
power  of  disposing  of  it  by  testament  to  every  one  who  had  a 
quaai-caatrenae  peculium.  (See  Tit.  11.  6.)  Constantine 
also  introduced  another  kind  ofpeculiumy  termed  the  pecu- 
lium ad/uentitium.  This  consisted  of  everything  received  by 
AjUiuafamiliaa  in  succeeding,  whether  by  testament  or  not, 
to  his  mother.  (C.  vi.  60. 1.)  Subsequent  emperors  included 
in  it  all  received  by  succession  or  as  a  gift  from  maternal 
ascendants  (C.  vi.  60.  2),  or  by  one  of  two  married  persons 
from  the  other  (G.  vi.  60. 1);  and  Justinian,  as  we  learn  from 
the  text,  included  under  the  peculium  adventUium  all  that 
came  to  the  son  from  any  other  source  than  from  the  father 
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himself.  The  Mher  had  the  usufruct  of  the  peculium  cki- 
veTUitium,  and  it  was  only  the  ownership  that  was  held  by 
the  son.  The  peculium  which  came  to  the  son  as  part  of 
the  father's  property,  and  which  continued  to  belong  to  the 
father,  has  been  termed  by  commentators  profectitium,  be- 
cause it  comes  (proficiadtur)  from  the  father. 

The  peculmm  in  the  time  of  Justinian,  therefore,  if  profec-^ 
titiumj  belonged  to  the  father ;  in  all  other  cases  it  belonged 
to  the  son ;  but  the  father  had  the  usufruct  of  the  pecuMum 
adventitium^  while  the  son  had  as  full  power  over  the  caS" 
trense  or  quasi-castrenee  peculium  as  if  he  had  heeusui  juris. 

2.  Hocquoque  a  nobisdispofiitaixi  2.  We  have  also  made  some  legu- 
estet  in  ea  specie  ubi  parens,  eman-    lations  with  respect  to  the  power 


cipaDdoliherum,exrebusqu£B  acqui- 
sitionem  efiufimitySibi  tertiam  par- 
tem retinere  si  yoluerat,  licentiam  ex 
anterioribus  constitutionibus  habe- 
bat,  quasi  pro  pretio  quodammodo 
emandpationis ;  et  inhumanum 
quiddam  aocidebat,  ut  filios  renim 
suarum,  ex  hac  emandpatione,  do- 
minio  pro  parte  tertia  ciefraudetur, 
et  quoa  honoris  ei  ex  emandpatione 
additum  est,  quod  sui  juris effectus 
esty  hoc  per  rerum  diminutionem 
decrescat.  Ideoque  statuimus  ut 
parens,  pro  tertia  eorum  bonorum 
parte  dominii  quam  retinere  poterat, 
dimidiam,  non  dominii  rerum,  sed 
nsusfructus  retineat:  ita  etenim  res 
intactsd  apud  filium  remanebunt,  et 
pater  ampliore  summa  fruetur,  pro 
tertia  diinidia  potiturus. 

C.  vi.  61.  6.  3. 

The  usufruct  of  the  father  over  things,  the  ownership  of 
which,  as  part  of  the  peculium  adventitium,  belonged  to  the 
son,  would  be  lost  by  emancipation.  It  was  as  an  equivalent 
for  this  that  the  property  in  one-third  of  these  things  was 
given  to  the  father  on  emancipation.  Justinian  substitutes 
the  usufruct  of  one-half,  for  the  ownership  of  one-third. 

8.  Item  nobis  acquiritur  quod  8.  So,  too.  all  that  our  slaves  ao- 
servinostriextraditionenandscun-  quire  by  tradition,  or  stipulation,  or 
tur,  sive  quid  stipulentur,  vel  ex    in  any  other  wa^,  is  acquired  for  us ; 


which  under  former  constitutions  a 
father  had,  when  emandpating  his 
children,  of  deductings  a  third  part 
from  the  things  over  which  he  had 
no  right  of  acquisition,  as  if  this  were 
the  price  of  the  emandpalion.  It 
seemed  very  hard  that  the  son  should 
thus  be  deprived  by  emandpation  of 
a  third  part  of  his  property,  and  that 
what  he  gained  in  honour  by  being 
emandpatodhe  should  lose  in  fortune. 
We  have  therefore  enacted  that  the 
father,  instead  of  retaining  a  third  as 
owner,  shall  retain  half  as  usufruo- 
tuary.  Thus  the  ownership  in  the 
whole  will  remain  with  the  son,  un- 
impaired, while  the  father  will  enjoy 
the  benefits  of  a  larger  portion,  the 
half,  namely,  instead  of  the  third. 


qualibet  ana  causa  acquiraat:  hoc 
enim  nobis  et  ignorantiDus  et  invitis 
obvenit;  ipse  enim  servus  qui  in 

Eotestate  alterius  est,  nihil  suum 
abere  potest  Sed  si  heres  institu- 
tus  sit,  non  alias  nisi  nostro  jussu 
hereditatem  adire  potest;  et  si  nobis 
jubentibus  adierit,  nobis  hereditas 
acquiritur,  perinde  ac  si  nos  ipd 


and  that  even  without  our  knowledge 
and  against  our  wishea.  For  the 
slave  who  is  in  the  power  of  any  one 
cannot  himself  have  anything  as  his 
own.  And  if  he  is  instituted  hdr,  he 
cannot  enter  on  theinheritanceexoept 
by  our  direction.  And  if  he  enters 
bj  our  direction,  we  acquire  the  inhe- 
ntanoe  exactly  as  if  we  had  ourselves 
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lieredes  iiutitati  eeaemiiB ;  et  con-  beeninatitatedliein.  Legacies,  again, 
Tenienter  scilicet  nobis  legatumper  are  equally  acquired  for  us  by  our 
806  acquiritur.  Non  solum  autem  slares.  And  it  is  not  only  the  owner- 
inroprietas  per  eos  quos  in  potestate  ship  which  is  acquired  for  us  by  those 
habemus,  nobis  acquiritur,8edetiam  whom  we  have  in  our  power,  but 
poeseseio ;  cujuscumque  enim  rei  also  the  possession.  Everything,  of 
possessionem  adepti  fuerint,  id  nos  which  they  have  obtained  possession, 
poasidere  videmur :  unde  etiam  per  we  are  considered  to  possess,  and 
eofl  usucapio  vel  longi  temporis  consequently  we  have  through  them 
poaaessio  nobia  accedit.  the  benefits  of  usucapion  and  poa- 

aession  Um^fi  tampons. 
Gal  ii.  87.  89. 
All  that  the  slave  had  belonged  to  his  master ;  and  this  rule 
was  subject  to  no  exceptions  such  as  those  which  the  indul- 
gence of  the  emperors  introduced  for  the  benefit  of  the^^iua- 
famUiaa.     His  peculium  was  always  at  the  disposition  of  his 
master,  and  it  made  no  difference  what  was  the  mode  in  which 
he  acquired :  he  acquired  it  for  his  master  even  though  his 
master  had  not  consented  or  even  known  of  the  acquisition. 
Therefore,  if  the  slave  received  anything  in  pursuance  of  a 
stipulation  {sive  quid  8tvpulent\ir\  he  acquired  it  for  his 
master,  although  he  could  not  bind  his  master  by  promising 
apything  to  a  person  who  Htipulated  for  anything  from  him. 
The  slave  could  not  make  his  master's  condition  worse ;  and  as 
an  inheritance  might  be  more  onerous  than  lucrative,  for  the 
debts  of  the  deceased,  which  the  heir  was  bound  to  pay,  might 
exceed  the  value  of  his  property,  a  slave  was  not  permitted  to 
accept  an  inheritance,  except  by  his  master's  express  command. 
A  legacy,  on  the  other  hand,  could  not  be  otherwise  than  ad- 
vantageous, and  therefore  a  legacy  given  to  a  slave  immedi- 
ately belonged  to  his  master.     There  was  a  minor  difference 
between  the  institution  of  a  slave  as  heir,  and  a  gift  to  him  of 
a  legacy,  which  deserves  mention.    The  right  to  a  legacy  dated 
from  the  death  of  the  deceased;  the  right  to  an  inheritance 
dated  from  the  time  of  entering  on  an  inheritance.     The  slave, 
therefore,  acquired  a  legacy  for  the  benefit  of  the  master  to 
whom  he  belonged  at  the  time  when  the  deceased  died ;  but  a 
slave  instituted  heir,  acquired  for  the  master  to  whom  he  be- 
longed at  the  time  of  entering  on  the  inheritance.  If,  therefore, 
the  slave  changed  masters  or  became  free  between  these  times, 
he  acquired  a  legacy  for  his  former  master,  but  took  an  inhe- 
ritance for  his  new  master,  or,  if  free,  for  himself. 

The  physical  fact  of  possession  might  be  accomplished 
through  a  slave,  but  not  the  intention,  which  was  requisite 
for  l^al  possession.  It  was  necessary  that  the  master  should 
have  the  intention  of  treating  the  thing  possessed  by  the 
slave  as  if  he  himself  were  the  owner.    Anim/o  nostro,  says 
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Paul,  corpore  etiam  alienor  possidemua.  (D.  xlL  2.  3.  12.) 
The  master  could  not,  therefore,  acquire  through  the  slave 
legal  possession,  as  opposed  to  mere  detention,  without  his 
knowledge  and  consent,  as  he  could  acqinre  ownership ;  ex- 
cept, indeed,  when  the  slave  possessed  a  thing  as  part  of  his 
peculium,  for  then  the  permission  to  have  a  peculium  was 
considered  as  enabling  the  slave  to  exercise  the  intention  of 
ownership.     (D.  xli.  2.  1.  5.) 


4.  De  iis  autem  servis  in  quibus 
tantum  usumfmctum  habemus,  ita 
placuit,  ut  quidquid  ex  re  nostra  vel 
ex  operibus  suis  acquirant,  id  nobis 
adjiciatur;  quod  vero  extra  eas 
cauaas  persecuti  sunt,  id  ad  domi- 
num  proprietatib  ]^rtineat :  itaaue 
ai  is  servus  herea  mstitutus  sit,  le- 
gatumve  quid  ei  aut  donatum  fuerit 
non  usufructuario  aed  domino  pro- 

Srietatis  acquiritur.  Idem  placet  et 
e  eo  qui  a  nobis  bona  fiae  possi- 
detuT)  siye  is  liber  sit,  sive  alienus 
servus :  quod  enim  placuit  de  usu- 
fructuario, idem  placet  et  de  bona 
fide  possessore :  itaque  quod  extra 
istas  duas  causas  acquiritur,  id  vel 
ad  ipsum  pertinet,  si  liber  est,  vel 
ad  dominum,  si  servus  est  Sed 
bonsd  tidei  possessor,  cum  usucep- 
erit  servum,  quia  eo  modo  dominus 
fit,  ex  omnibus  causis  per  eum  sibi 
acquirere  potest;  fructuarius  Tero 
usucapere  non  potest,  primum  quia 
non  possidet,  sed  babet  jus  utendi 
fruendi,  deinde  quia  scit  servum 
alienum  esse.  Non  solum  autem 
proprietas  per  eos  serros  in  quibus 
usumfructum  habemus  vel  quos 
bona  fide  possidemus,  aut  per  li- 
beram  personam  qusB  bona  tide  no- 
bis servit,  nobis  acquiritur,  sed 
etiam  possessio.  Loquimur  autem 
inutriusque  persona  secundum  de- 
finitionem  quam  proximo  exposui- 
mus,  id  est,  si  quam  possessiooem 
ex  re  nostra  vel  ex  suis  operibus 
adepti  fiieiint. 


4.  As  to  slaves  of  whom  we  have 
only  the  usufruct,  it  has  been  decided 
that  whatever  they  acquire  by  means 
of  anything  belonging  to  us,  or  by 
their  own  labour,  shall  belong  to  ua ;, 
but  that  all  they  acquire  from  any 
other  source  snail  oelong  to  the 
owner.  So  if  a  slave  is  made  heir, 
or  anvthing  is  given  him  as  a  legacy 
or  giit,  it  is  the  owner,  not  the  usa- 
fructuary  who  receives  the  benefit  of 
the  acquisition.  It  is  the  same  with 
regard  to  any  one  whom  we  possess 
hmajidey  whether  a  freeman  or  the 
slave  of  another  person  (for  the  rule 
vdth  regard  to  the  usufructuary  holds 
good  with  regard  to  the  bona  fide 
possessor),  everything  the  person 
possessed  acquires,  except  from  one 
of  the  two  sources  above-mentioned, 
belongs  to  himself,  if  he  is  a  free- 
man, and  to  his  master,  if  he  is  a 
slave.  When  the  honafide  possessor 
has  gained  the  property  in  the  slave 
by  usucapion,  he,  of  course,  becomes 
the  owner,  and  all  that  the  slave  ac- 
quires is  acquired  for  him.  fiut  the 
Usufructuary  cannot  acquire  by  use ; 
first,  because  he  has  not  the  posses- 
sion, but  only  the  right  of  usufruct ; 
and  secondly,  because  he  knows  that 
the  slave  belongs  to  another.  It  is 
not  onlv  the  ovmership  that  is  ac- 
quired for  us  by  the  slaves  of  wliom 
we  have  the  usufract,  or  whom  we 
possess  banajide,  or  by  a  free  person 
whom  we  employ  as  our  slave  bona 
JMe ;  we  acqmre  also  the  possession. 
But  in  saying  this  we  must  be  under- 
stood, with  regard  to  both  slaves  aikd 
freemen,  to  adhere  to  the  distinction 
laid  down  previously,  and  to  refer  only 
to  the  possession  they  have  obtained 
by  means  of  something  belonging  to 
us,  or  by  their  own  labour. 
OiJ.  ii«  91-M. 


LIB.  II.      TIT.  IX.  ^ 

The  usufructuary  was  entitled  to  the  fruits  of  the  slave,  that 
is,  to  his  services,  and  to  the  profits  derived  from  letting  out 
his  services  to  others;  but  what  the  slave  acquired  by  stipula- 
tion, gift,  legacy,  or  similar  means,  was  no  part  of  the  fruits, 
and,  therefore,  did  not  belong  to  the  usufructuary.  If  the 
meems  of  acquisition  were  derived  from  the  usufructuary,  as, 
for  instance,  if  the  slave  acquired  by  parting  with  any  of  the 
produce,  then  the  case  would  be  different 

What  is  true  of  the  usufructuary,  is  true  also  of  a  bona  fide 
possessor  either  of  the  slave  of  another,  or  of  a  person,  in 
fact,  free,  but  honestly  believed  to  be  a  slave.  And  the  bona 
fide  possessor  has  the  advantage  over  the  usufructuary  pointed 
out  in  the  text,  that  as  he  has  the  possession,  which  no  usu- 
fructuaiy  can  have,  for  no  usufructuary  intends  to  treat  the 
thing  as  if  he  were  the  owner,  this  possession  may,  if  continued 
long  enough,  give  the  rights  of  usucapion  over  a  moveable, 
or  of  posseaeio  longi  temporia  over  an  immoveable. 

6.  Exhisitaque  apparet^perlibe-  5.  Hence  it  appears  that  we  can- 

roB  homines  quos  neque  nostro  juri  not  acquire  by  means  of  free  persons 

subjectOB  habemus,  neoue  bona  fide  not  in  our  power,  or  possessed  by  us 

possidemus;  item  per  alienos  servos  bona  fide\  nor  by  the  slave  of  an- 

mquibus  neque  usumfructum  babe-  otheri  of  whom  we  have  neither  the 

muB  neque  possessionem  justam,  usufruct,  nor  the  possession.    And 

nulla  ex  causa  nobis  acquin  posse,  this  is  meant,  when  it  is  said,  tbat 

Et  hoc  est  quod  dicitur,  per  extra-  nothing  can  be  acquired  by  means 

neam personam  nihil  acquiri  posse:  of  a  stranger;  except,  indeed,  that 

excepto  eo  quod  per  liberam  perso-  according  to  the  constitution  of  the 

nam,  veluti  perprocuratorem,])lacet  Emperor  Severus,  possession  may  be 

non  solum  scientibus  sed  et  igno-  acquired  for  us  by  a  free  person,  as 

rantibus nobis  acquiri  possessionem,  by  a  procurator,  not  only  with,  but 

secundum  divi  Seven  constitutio-  .  even  without  our  knowledge ;  and, 

nem,et  per  banc  possessionem  etiam  by  this  possession  we  acquire  the 

dominium,  si  dominus  fuit  qui  tra-  property,  if  it  was  the  owner  who 

didit,  vel  usucapionem  aut  longi  dehvered  the  thing,  or  the  usucapion 

temporisprsBscriptionem,  si  dominus  or  prescription  longi  temparis,  if  it 

non  sit.  was  not. 

Gai.  ii.  95;  C.  ir.  27.  1 ;  D.  xli.  1.  20. 2;  C.  viL  32. 1. 

The  rule  of  the  older  law  was  that  no  person  could  be  repre- 
sented per  extrcmeann  personamy  i.  e.  by  a  person  who  was  not 
under  his  power,  in  any  of  those  acts  which  were  regulated  by 
the  civil  law.  Thus,  no  one  could  acquire  the  ownership  of  a 
thing  for  another ;  if  he  received  anything,  as,  for  instance,  by 
mancipation  or  injure  cesaio,  although  he  received  it  expressly 
for  another,  still  this  other  person  did  pot  thereby  acquire 
the  property  in  the  thing.  But  a  mere  natural  fact  such  as 
that  of  possession  could  take  place  for  the  benefit  of  one  per- 
son through  another  person,  if  the  person  for  whose  benefit  the 
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thing  was  p688eB8ed  had  but  the  intention  of  profiting  by  it, 
and  then  this  possession  might  lead  through  usucapion  to 
ownership.  If,  however,  a  person  was  charged  with  the 
management  of  the  affairs  of  another,  he  could  exerdse  an  in- 
tention of  possessing  for  the  benefit  of  the  person  for  whom 
he  acted,  which  a  mere  stranger  could  not ;  and  thus  it  was 
possible  7wn  solum  adentibus  sed  etiami  ignorantibtiSy  ie« 
for  persons,  who  did  not  know  even  of  the  fact  of  possession, 
to  acquire  legal  possession  through  an  agent.  But,  though 
the  text  would  be  likely  to  mislead  us,  we  learn  from  the  con- 
stitution of  Severus  and  Antoninus  (vil  32. 1),  that  usucapion 
did  not  commence  until  the  person,  for  whose  benefit  the 
thing  was  possessed,  knew  of  the  possession.  And  a  great 
change  was  made  by  the  later  law,  which  allowed  that^  when, 
in  transferring  the  possession  to  the  procurator,  the  owner 
also  transferred  the  ownership,  this  ownership  should  be  at 
once  acquired  for  the  person  who  employed  the  procurator. 


6.  HftctenuBtantisperadxnonaisse 
suffidt,  quemadmodum  singuliB  res 
nobis  aoquirantur ;  nam  legatorum 
jus,  quo  et  ipso  jure  singuke  res  no- 
ms  aoquiruntur,  item  fidei  commis- 
sorum  ubi  singula  res  nobis  relin- 
quuntur,  opportunius  inferiore  loco 
referemus.  Videamus  itaque  nunc 
quibus  modis  per  uniyersitatem  res 
aoquirantur:  si  cui  ergo  heredes 
facti  sumus,  sive  cujus  bonorum 
possessionem    petierimus,    vel    si 

2uem  arrogayerimus,  vel  si  cujus 
ona  libertatum  conserrandarum 
causa  nobis  addicta  fiierint,  ejus  res 
omnes  ad  nos  transeunt  Ac  prius 
de  hereditatibus  dispiciamus,  quo- 
rum duplex  conditio  est,  nam  vel 
extestamentoyel  ab  intestato  ad  nos 

Sertinent;  et  prius  est,  ut  de  his 
ispiciamus  que  ex  testamento  no- 
bis obyeniunt  Qua  in  re  neoes- 
sarium  est  initium  de  ordinandis 
testamentis  exponere. 


6.  Wbat  we  have  said  respecting 
the  modes  of  the  acquisition  of  par- 
ticular things,  may  suffice  for  the 
present  For  we  shall  speak  more 
conyenientlj  hereafter  of  the  law  of 
legacies,  by  which  also  we  acquire 
property  in  particular  things,  and  of 
JideicommisMj  by  which  particular 
things  are  left  us.  Let  us  now  speak 
of  the  modes  of  aoquirinff  per  tmtwr- 
aitatem.  If  we  are  made  heir,  or  seek 
possession  of  the  goods  of  any  one, 
or  arrogate  any  one,  or  goods  are 
adjudged  to  us  in  order  to  preseire 
the  liberlj  of  slayes,  in  these  cases 
all  that  oelonged  to  the  person  to 
whom  we  succeed  passes  to  us.  First 
let  us  treat  of  inneritanoes,  which 
may  be  divided  into  two  kinds,  ac- 
cording as  they  come  to  us  by  testa- 
ment or  (ib  uUesUtto.  'We  will  begin 
with  those  which  come  to  Us  by  testa- 
ment ;  and  for  this,  it  is  necessary  in 
the  first  place,  to  explain  the  for- 
malities requisite  in  making  testa- 
ments. 
Gai.  ii.  97-100. 

We  now  pass  to  the  acquisition  of  a  universUas  rerum,  to 
the  cases  in  which  one  man  succeeded  to  the  persoTui  of  an- 
other, and  acquired  in  a  mass  all  his  goods  and  all  his  rights. 
(See  Introd.  sec.  74.) 
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Tit.  X.     DE  TESTAMENTIS  OBDINANDIS. 

Testunentum  ex  eo  appellatur,  The  word  testament  is  derived 
quod  teatatio  mentis  est  from  testatio  mentis-,  it  testifies  the 

determination  of  the  mind. 
D.  xxyiii.  1. 1. 

With  respect  to  this  derivation  it  is  scarcely  necessary  to  say 
that  mentum  is  merely  a  termination,  and  not  derived  from 
mens.  Ulpian  {Reg.  20.1 )  gives  as  a  definition  of  a  testament, 
mentie  no8irce  jueta  contestation  in  id  aolemniter  facta^  ut 
poet  mortem  noatram  valeat ;  and  Modestinus  (D.  xxviiL  1.1 ) 
gives  voluntatie  noetrcejusta  aententia,  de  eo  quod  quia  poat 
mortem  auam,  fieri  vvXt ;  the  word  juata  implying  in  each, 
that,  in  order  to  be  valid,  the  testament  must  be  made  in  com- 
pliance  with  the  forms  of  law. 

1.  Sedutmhilantiquitatispenitus  1.  That  nothing  belonging  to  an - 

ignoretur,  sciendum  estolim^uidem  tiq^uity  may  be  altosether  unknown, 

duo  genera  testameatorum  m  usu  it  is  necessary  to  oDserve,  that  for- 

fuisse :  quorum  altero  in  pace  et  in  merly  there  were  two  kinds  of  testa- 

otio  utebantur,  quod  calatis  comitiis  ments  in  use :  the  one  was  employed 

appellabant;dterpyCuminpnBlium  in  times  of  peace,  and  was  named 

exituri  essent,  quod  procinctum  di-  ealatis  comitiis,  tiie  other  was  em- 

cebatur.    Accessit  deinde  tertium  ployed  at  the  moment  of  setting  out 

genus  testamentomm,  quod  dicebsr  to  hattle,  and  was  termed  procinctum, 

tur  per  sm  et  libram,  scilicet  quia  Athird  species  was  after  wards  added, 

per  emancipationem,  id  est,  imagi-  called  per  as  et  libram,  being  effected 

nariam  quamdam  venditionem,  age-  by  mancipation,  that  is,  an  imagi- 

batur,  quinquetestibusetlibripende  naiy  sale  in  the  presence  of  five 

civibus  romanis  puberibus  prsesen-  witnesses,  and  the  tibripenSf  all  dti- 

tibus,  et  eo  qui  famili»  emptor  di-  zens   of  Rome,  above  the   age    of 

cebatur.     Sea  ilia  quidem  priora  puberty,  together  with  him  who  was 

duo  genera  testamentorum  ex  ve-  called  the  emptor  familite.    The  two 

teribustemporibiisindesuetudinem  former  kinds  of  testaments  fell  into 

abierunt ;  quod  vero  per  »s  et  li-  disuse  even  in  ancient  times ;  and 

bram  fiebat,  licet  diutiua  permansit,  that  made  per  ces  et  libram  also,  al- 

attamen  partim^  et  hoc  in  xisu  esse  though  it  continued  longer  in  prac- 

desiit.  tice,  has  now  in  part  ceased  to  be 

made  use  of. 

Gai.  ii.  101-104. 

When  the  head  of  a  family  died,  the  law  in  ancient  times 
determined  on  whom  his  peraona^  that  is,  the  aggregate  of  his 
political  and  social  rights,  should  devolve.  But  we  cannot  say 
that  there  was  any  definite  period  of  Roman  history  when  a 
man  could  not  make  a  will.  Originally,  as  we  learn  from  the 
text  which  is  borrowed  from  Gains,  testaments  were  made  in 
the  comitia  calata^  or  in  prodnctu.  By  ccdata  comitia  is 
meant  the  comitia  curiata  summoned  (caiato)for  thedespatch 
of  what  we  may  term  private  business.    This  took  place  twice 
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a  year.  We  do  not  know  how  far  it  was  open  to  any  one  at  the 
meeting  to  oppose  a  testament^  or  whether  the  comitia  merely 
registered  the  testaments  declared  in  their  presence*  Sub- 
sequently the  mode  of  making  testaments  pet*  oes  et  lihrarn^ 
that  is,  by  a  fictitious  sale,  was  introduced,  and  both  this 
mode  and  that  of  declaration  before  the  comitia  curiata  were 
used  indifferently,  nor  is  there  any  evidence  to  show  that  the 
one  form  was  considered  more  appropriate  to  the  pcctres  than 
the  other.  Only  members  of  the  patrician  gentea  sat  in  the 
comitia  curiata,  but  that  is  no  reason  why  the  plebeians 
should  not  have  come  before  these  comitia  to  declare  their 
testaments.  The  Twelve  Tables  declared  uti  legasait  super 
pecunia  tutelave  8ucb  rei^  ita  jus  esto^  that  is,  every  one's 
testamentary  dispositions  should  be  carried  into  effect,  and 
the  necessity  for  the  provision  may  have  arisen  from  some 
kind  of  tampering  on  the  part  of  members  of  the  comiMa 
with  the  testaments  of  plebeians. 

ProciTio^ti^  properly  means  anarmyin  marching  and  fighting 
order.  Frodnctus  est  expeditus  et  armatus  eooerdtus  (Gtai. 
ii.  101).  The  testament  is  said  to  be  procinctum,  but  pro- 
perly  it  ought  to  be  in  procinctu  factuTn,  Cicero  speaks  {ds 
Or.  i.  63)  of  the  testament  in  procindu  as  then  in  use,  and 
describes  it  as  made  sine  libra  et  taiulis^  that  is,  without  the 
forms  usual  in  the  testamentum  per  cbs  et  lihram. 

In  the  testamentum  per  cbs  et  I'Aram^  the  hereditas  was  sold 
by  mavcipatio  to  the  purchaser.  Originally  the  testator  sold 
the  inheritance  to  the  person  who  was  really  to  be  the  heir.  The 
purchaser,  as  Gains  expresses  it,  heredis  locum  obtinebaiy  and 
the  testator  instructed  him  how  he  wished  his  property  to  be 
disposed  of  after  his  death.  But  as  the  sale  was  irrevocable,  a 
testator  might  be  very  glad  to  escape  from  proclaiming  an  heir 
whose  position  he  could  not  afterwards  affect.  The  object  was 
attained  by  selling  the  inheritance  to  a  third  person ;  and  the 
familicB  emptor  came  to  be  thus  a  mere  stranger,  who  was  only 
appointed  dids  grcMa^  to  go  through  the  form  of  sale.  (Gai.  ii. 
103.)  The  process  of  selling  to  this  fictitious  stranger  is  given 
At  length  in  Gains  (ii.  104).  The  testator  summoned  five  wit- 
nesses, and  abalanceholder  (libripens),  and  then  gave  by  man-r 
eipation  his  inheritance  to  the  purchaser.  The  purchaser,  on 
receiving  it,  instead  of  using  the  ordinary  form,  pronounced 
these  words,  Familiam  pecuniamque  twim,  enndo  mandcUam 
tutda  custodelaque  mea  recipio  eaqae  quo  tu  jure  testor' 
m^ntum  facere  possis  secit^ndum  legem  publicam  hoc  cere 
(or,  as  some  added,  ceneaque  libra)  esto  Tnihi  empta:  he 
then,  after  striking  the  scale  with  it,  gave  the  piece  of  copper 


LIB.  n.      TIT.  X.  247 

to  the  testator,  as  the  price  of  the  inheritAiice,  The  testator 
then  stated  aloud  the  terms  of  his  will,  if  he  wished  to  make 
his  testament  orally,  or  if  he  had  written  down  the  terms  of 
his  testament  he  produced  the  tablets  on  which  his  testament 
was  written,  and  said,  Hcec  ita,  ut  in  his  tabulia  cerisque 
scripta  aunt,  ita  do,  ita  lego,  ita  teator,  itaque  V08,  Quii^ea^ 
testvrrumiwm  mihi  perhibetote.  This  announcement  of  his 
wishes  was  termed  nuncupation  Nuncupare  eat  pcdam 
Tiominare.  (Gal  ib.)  The  term  is  properly  applicable  to 
an  oral  statement ;  but  the  expression  of  the  testator's  wishes 
was  really  considered  as  always  made  orally,  as  the  an- 
nouncement that  the  written  documents  contained  a  declara« 
tion  of  the  testator's  wishes  was  taken  as  a  compendious  mode 
of  stating  what  those  wishes  were.     (Gai.  ib.) 

The  concluding  words  of  the  paragraph,  partim  et  hoc  in 
uau  eaae  deaiit,  allude  to  the  change  above-mentioned  from  a 
sale  to  the  real  heir  to  a  sale  to  a  stranger.  The  sale  became 
a  mere  matter  of  form,  and  the  testament  was  that  which  the 
testator  wrote.  When  the  mode  of  making  testaments  by  the 
calata  comitia  fell  into  disuse  we  do  not  know,  but  probably 
at  an  early  time  of  the  Republic.  The  imperial  constitutions 
(see  next  Title)  gave  all  soldiers  the  power  of  making  a  testa- 
ment without  observing  the  usual  forms,  and  the  testaments 
of  soldiers  under  the  Empire  were  valid,  not  by  being  made  in 
prodnctu,  that  is,  by  virtue  of  the  army  being  regarded  as 
an  assembly  of  citizens,  but  by  the  power  which  was  given  to 
each  soldier  of  making  an  informal  testament.  In  what  way 
they  gave  greater  liberty  to  the  soldier  than  the  old  power  of 
making  the  will  in  procinctu  we  cannot  say ;  but  probably 
the  mgJcing  of  the  testament  in  procinctu  was  connected  with 
the  taking  of  the  auspices,  and  thus  was  more  liable  to  be 
declared  informal. 

2.  Sed  pr»dicta  quidem  nomina  2.  These  three  kinds  of  testameiit 

testamentorum  ad  jus  civile  refers-  belonged  to  the  civil  law,  but  afteiv 

Iwntiir.  Postea  vero  ex  edicto  prsB-  wards  another  kind  was  introduced 

tons  forma  idia  faciendorum  testa-  by  the  edict  of  the  nrsetor.    By  the 

mentorumintroducta  est :  jure  enim  Jus  honorarium  no  sale  was  necessary, 

honorario  nulla  emancipatio  deside-  but  the  seals  of  seven  witnesses  were 

rabatur,  sed  septem  testium  signa  sufficient.    The   seals   of  witnesses 

auffidebant,  cum  jure  civili  signa  were  not  required  by  the  civil  law. 
teatium  non  erant  neoessaria. 

There  was  no  necessity,  as  the  text  tells  us,  that  a  written  will 
made  in  the  old  form  per  cea  et  libram  should  be  sealed.  After 
the  praetorian  form  of  making  wills  became  usual,  a  aenatua" 
coTisuttum  provided  (as  we  learn  from  Paulus,  S.  R.  v.  25.6) 
that  a  written  testament  should  be  made  on  tablets  of  wax. 
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These  tablets  were  held  together  at  one  margin  with  a  wire,  and 
in  the  opposite  margin  there  was  a  perforation  made  through 
all  the  tablets,  and  through  this  was  passed  a  triple  linen 
thread,  and  then  the  tablets  were  covered  with  wax  on  the 
outside,  and'  the  witnesses  placed  their  seal  (that  is,  made  a 
mark  with  their  rings)  on  this  external  wax.  It  was  afso  cus- 
tomary for  them  to  write  their  names,  and  to  state  whose  will 
it  was  they  had  witnessed  (D.  xxviii.  1. 30),  but  this  was  not 
a  necessary  part  of  the  form  until  made  so  by  a  constitution 
of  Theodosius  and  Valentinian  (C.  vi.  23.  21).  This  consti- 
tution also  permitted  a  will  to  be  made  in  a  roll,  which,  if  the 
testator  wished  to  keep  the  terms  secret,  he  might  close  and 
seal  up,  leaving  the  foot  of  the  roll  open,  on  which  the 
witnesses  were  to  put  their  seals  and  subscriptions.  The 
testator  was  under  this  constitution  to  subscribe  his  name  or 
get  an  eighth  witness  to  subscribe  it  for  him. 

The  praetor,  as  the  text  informs  us,  permitted  an  heir  in- 
stituted in  a  testament  to  have  the  inheritance,  even  though 
the  form  of  mancipation  was  not  gone  through.  He  could 
not,  indeed,  make  this  person  heir,  for  it  was  necessary  that 
an  heir  should  derive  his  rights  exclusively  from  the  civil 
law :  but  he  gave  him  the  bonorum  posseasioy  that  is,  per- 
mitted him  to  enjoy  exactly  what  he  would  have  enjoyed  if  he 
had  been  properly  constituted  heir,  and  then  usucapion  soon 
made  him  Quiritanian  owner.  (See  Bk.  ii.  Tit.  6.)  The 
praetor,  however,  required  that  the  testament  in  which  he  was 
instituted  should  have  been  made  in  the  presence  and  attested 
by  the  seals  of  seven  witnesses.  This  was  really  the  number 
of  witnesses  which  there  would  have  been,  had  the  form  of 
mancipation  been  gone  through,  if  the  libripens  and  famUice 
emptor  were  included.  Thus  the  praetor,  while  dispensing 
with  the  mere  form  of  mancipation,  retained  exactly  the  same 
check  against  fraud,  which  that  form  would  have  afforded. 
(See  Ulp.  Reg.  28. 6.) 

3.  Sedcumpaulatiniytam  exiuu  3.  But  wben  the  progress  of  so- 
homimim  qiiam  ex  constitution um  ciety  and  the  imperial  constitutions 
emendatioDibuSjCcepitinunamcon-  had  produced  a  fusion  of  the  civil 
Bonantiam  jus  civile  et  pnetorium  and  the  praetorian  law,  it  was  esta- 
j  ungi,  constitutum  est  ut  uno  eodem-  blished  that  the  testament  should  be 
que  tempore  (quod  jus  civile  <|uo-  made  all  at  one  time,  in  the  presence 
aaiiimoaoexigebat)septemte8tibus  of  seven  witnesses  (two  points  re- 
ajhibitisy  et  subscriptione  testium  quired  b^  the  civil  law),  with  the 
(quod  ex  constitutionibus  inventura  subscription  of  the  witnesses  (a  for- 
est) et  ex  edicto  prsetoris  (i^acula  malitv  introduced  by  the  constitu- 
testamentis  imponerentur  :  ut  hoc  tions),and  with  their  seals  appended, 
jus  tripartitum  esse  videatur,  ut  according  to  the  edict  of  the  proBtor. 
testes  quidem  et  eorum  prsMenUa  Thus  the  law  of  teetament  seems  to 
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jino  eoiitezta,te8tamenti  celebrandi 
gratia,  a  jure civili descendant;  sub- 
Bcriptiones  autem  testatoris  et  tes- 
tittm  ex  Bacrarum  constitutionum 
obfieiratione  adhibeantur,  signacula 
antem  et  teatium  numerus  ex  edicto 
pnetorifl. 


have  had  a  triple  origin.  The  wit- 
neases,  and  their  presence  at  one 
continuous  time  for  the  puipose  of 
giving  the  testament  the  requisite 
formfuity,  are  derived  from  the  civil 
law ;  the  subscriptions  of  the  testator 
and  witoessesy  from  the  imperial  con- 
stitutions ;  and  the  seals  of  the  wit- 
nesses and  their  number,  from  Ihe 
edict  of  the  pnetor. 
C.  vi.  23.  21. 

The  different  formalities  requisite  were  to  be  gone  through 
one  immediately  following  after  another^  so  as  to  make  the 
whole  one  transaction.  Est  autem  uno  co7itextu  nullum  ac- 
tum alienum  testamento  intermiacere  (D.  xxviii.  1.  21.  3). 

It  was  by  the  above-mentioned  constitution,  enacted  in  the 
reign  of  Valentinian  the  ITiird  in  the  East,  and  of  Theodosius 
the  Second,  his  colleague,  in  the  West,  a.d.  439,  that  the  new 
form  of  testament  described  in  the  text,  and  which  received 
the  name  of  testamentura  tripartiturriy  was  substituted  for  the 
ancient  ones.  But  in  the  West  the  form  per  cea  et  lihram 
was  never  quite  superseded,  and  traces  of  it  are  to  be  found 
even  in  the  middle  ages. 


4.  Sed  his  omnibus  a  nostra  con- 
stitutione,  propter  testamentorum 
sinceritatem^ut  nulla  fraus  adhibea- 
tur,hocadditum  est :  ut  per  manum 
testatnris  vel  testium  nomenheredis 
exprimatur,  et  omnia  secundum  il- 
lius  constitutionis  tenorem  proce- 
dant 


0.  vi. 


4.  To  all  these  formalities  we  have 
enacted  by  our  constitution,  as  an 
additional  security  for  the  genuine- 
ness of  testaments,  and  to  prevent 
fraud,  that  the  name  of  the  heir  shall 
be  written  in  the  handwriting  either 
of  the  testator  or  of  the  witnesses ; 
and  that  everything  shall  be  done 
according  to  the  tenor  of  that  consti- 
tution. 
26.29. 


This  additional  formality,  imposed  by  Justinian,  was  after- 
wards abolished  by  him.     (Nov.  119.  9.) 


5.  Possunt  autem  omnes  testes  et 
nno  annulo  signare  testamentum. 
Quid  enim  si  septem  annuli  una 
sculptura  fiierint,  secundum  q^uod 
Pomponio  visum  est  ?  Sed  et  aheno 
quoque  annulo  licet  signare. 


5.  All  the  witnesses  may  seal  the 
testament  with  the  same  sesJ ;  for, 
as  Pomponius  says,  what  if  the  en- 
graving on  all  seven  seals  were  the 
same  P  And  a  witness  may  use  a  seal 
belonging  to  another  person. 


D.  xxviiL  1.  22.  2. 


6.  Testes  autem  adhiberi  possunt 
ii  cnm  quibus  testamenti  factio  est. 
Sed  neque  mulier,  neque  impubes, 
neqne  servus,  neque  furiosus,  neque 
mutus,  neque  suraua,  nee  cui  bonis 


6.  Those  persons  can  be  witnesses 
with  whom  there  is  testamenti  factio. 
But  women,  persons  under  tne  age 
of  puberty,  slaves,  madihen,  dumb 
penons,  deaf  persons,  prodigals  re-» 
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interdictum  eat,  nee  is  quern  leges  strained  from  having  theirproperty  in 

jubent  improbum  intestabilemque  their  power,  and  persons  declared  by 

esse,  possunt  in  numero  tesdum  ad-  law  to  be  worthless  and  incompetent 

hiben.  to  witness,  cannot  be  witnesses. 

D.  xxriii.  1.  20.  4.  7^  D.  xxviii.  1.  20. 

When  testaments  were  made  per  cea  et  lihram,  as  no  one 
could  take  part  in  the  ceremony  of  mancipation  who  did  not 
share  in  the  jus  Quiritiurri,  no  peregrinuSy  no  one  who  had  not 
the  commercium^  could  be  a  witness  to  a  testament.  It  was 
equally  necessary  that  the  seller,  i  e.  the  testator,  and  the  pur- 
chaser, that  is  (in  the  old  form),  the  heir,  should  share  in  the 
jua  Quiritium.  And  therefore  no  one  who  had  not  the  comr- 
mercium  could  take  any  part  in  the  testamenti  faction  the 
ceremony  of  making  a  testament,  either  as  testator,  heir,  or 
vdtness ;  and  this  was  expressed  by  saying  that  they  were  not 
persons  with  whom  there  was  testamenti  f  actio — not  persons, 
that  is,  with  whom  any  citizen  could  join  in  such  a  ceremony. 

Aft^r  the  heir  had  ceased  to  take  a  part  in  the  ceremony  of 
mancipation,  there  was  no  longer  any  necessity  for  his  having 
those  qualifications  which  enabled  him  to  join  in  the  ancient 
ceremony.  Accordingly,  any  one  who  could  take  under  a 
testament,  or  acquire  for  another,  although  unable  to  make  a 
testament,  was  then  said  to  have  the  testamenti  f actio.  An 
infant,  for  instance,  a  madman,  or  even  a  child  bom  after  the 
testator's  death,  had  the  testamenti  fadio  in  the  sense  of 
being  able  to  be  heir  (see  Tit.  19.  4),  and  a  person  might 
thus  have  the  testartvernti  f actio  in  one  character  without 
having  it  in  another.  He  could  be  heir,  and  yet  be  unable 
to  be  a  testator  or  a  witness. 

Women  could  take  no  part  in  such  a  solemn  legal  act  as 
mancipation,  and  therefore  could  not  be  witnesses ;  nor  could 
women  make  wills  if  in  the  power  of  their  feither,  or  in  the 
mjanus  of  their  husband.  If  they  were  not  in  potestate,  nor 
in  manUy  they  could  make  a  will,  provided  that  the  will  was 
confirmed  by  the  auctoritas  of  their  tutor.  By  a  fictitious 
sale,  however,  coemptio  Jiduoice  causa^  a  woman  could  free 
herself  from,  the  power  of  her  tutor,  and  then  she  could  make 
a  will  independently  of  him.  Infants  and  slaves  could  acquire 
by  mancipation  for  those  in  whose  power  they  were,  but  could 
not  be  witnesses.  The  prodigus  cui  bonis  interdictum  est 
was  prevented  from  using  his  rights  of  commerdum,^  and 
therefore  could  not  take  part  in  a  mancipation.  (D.  xxviii«. 
1. 1 8.)  The  mutus  had  not  the  testamenti  factio^  because  he 
could  not  utter  the  words  of  the  nuncupatiOj  and  the  surdus 
also  had  not  the  testameTiM  faction  because  he  could  not  hear 
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the  words  ot  the  emptor  familice.  (Ulp.  Friig.  20. 13.)  By 
the  later  law,  however,  proyision  was  made  for  giving  va- 
lidity to  the  wills  of  the  deaf  and  dumb.  (See  infray  Tit. 
12.  3.) 

A  person  who  was  made  inteatabilia  for  a  crime  could 
neither  make  a  testament  nor  take  part  in  the  making  of  one. 
Among  such  persons  were  those  condemned  for  libel,  ob  car- 
men fcumosum  (D.  xxviii.  1.  18.  1),  for  spoliation,  repetun^ 
darum  (D.  xxii  5.  15),  or  adultery  (D.  xxii.  5. 14) ;  or  who, 
having  acted  as  witnesses  to  a  will,  afterwards  refused  to  ac- 
knowledge their  signature  and  seaL     (Thxopb.  Faraphr.) 


7.  Sed  cum  sliquiBeztestTbuBtea- 
tamenti  ^uidem  faciendi  tempore 
liber  existimabatur,  postea  yero  ser- 
\UB  apparuit,  tarn  divua  Hadrianua 
Catonio  Vero  quam  posteadivi  Seve- 
maet  Antoninus  rescripeerunt,  sub- 
venire  se  ex  sua  liberalitate  testa- 
mentOy  ut  sic  habeatur  atque  si  ut 
oportet  factum  esset ;  cum  eo  tem- 
pore quo  teetamentum  si^aretUTy 
omnium  consensu  hie  testis  iibero- 
rum  loco  fuerit,  neque  qaisquam 
esset  qui  status  ei  quiestionem  mo- 
Teret 


7.  A  witness,  who  was  thought  to 
be  free  at  the  time  of  making  the  tes- 
tament, was  afterwards  discoyered 
to  be  a  slave^  and  the  Emperor  Ha- 
drian, in  his  rescript  to  Catonius 
Verus,  and  afterwards  the  Emperors 
Severus  and  Antoninus,  by  rescript 
declared,  that  they  would  aid  such  a 
defect  in  a  testament,  so  that  it 
should  be  considered  as  yalid  as  if 
made  quite  regularly ;  since,  at  the 
time  when  the  testament  was  sealed, 
this  witness  was  commonly  consi- 
dered a  free  man,  and  there  was  no 
one  to  contest  his  sUUub, 


C.  yi.  23. 1. 

Begard  was  had  only  to  what  was  the  condition  of  witnesses 
at  the  time  of  signature,  not  at  i:hat  of  the  death  of  the  tes- 
tator.    (D.  xxviiL  1.  22.  1.) 


8.  Pater  nee  non  is  qui  in  potes- 
tate  ejus  est,  item  duo  fratres  qui 
in  ejusdem  patris  potestate  sunt, 
utrique  testes*  in  uno  testamento 
fieri  possunt ;  quia  nihil  nocet  ex 
una  aomo  piures  testes  alieno  ne- 
gotio  adhiheri. 


8.  A  father,  and  a  son  under  his 
power,  or  two  brothers,  under  the 
power  of  the  same  father,  may  be 
witnesses  to  the  same  testament; 
for  nothing  prevents  several  persons 
of  the  same  family  being  witnesses 
in  a  matter  which  only  concerns  a 
stmnger. 


No  one  of  the  same  &mily  with  the  testator  or  heir  could  be 
a  witness  to  the  testament,  a  family  comprising,  in  this  sense, 
the  head  and  those  under  his  power ;  for  they  had  so  intimate 
a  connection  with  each  other  that  they  might  be  said  to  be 
witnesses  for  themselves,  if  they  were  witnesses  for  each  other. 


9.  In  testibus  autem  non  debet 
esse,  qui  in  potestate  testatoris  est 
Sed  et  si  filiusfamilias  de  castrensi 
peculio  post  missionem  iaciat  testa- 
Bientam,  nee  pater  ejus  lecte  tdhi- 


9.  But  no  person  under  power  of 
the  testator  can  be  a  witnesa  And 
if  a  JilitufanMias  makes  a  testament 

g'ying  his  castrmse  peculium  after 
aying  the  army,  neither  hb  father, 
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betuT  testis,  nee  is  qui  in  potestate  nor  any  one  in  power  oC  liis  fatheif 
ejusdem  patris  est ;  reprobatum  est  can  be  a  witness.  For,  in  this  case, 
enlm  in  ea  re  domesticum  testimo-  the  law  does  not  allow  of  the  testi- 
tiium.  mony  of  a  member  of  the  same 

family. 

Gal  iL  105, 106. 

This  had  been  a  point  on  which  the  jurists  were  disagreed. 
Justinian  here  follows  the  opinion  of  Grains  (ii.  106),  rejecting 
that  of  Ulpian  and  Marcellus.  (D.  xxviii,  1,  20,  2.)  The 
question  could  only  arise  respecting  a  testament  made  post 
miaaionenty  as,  if  it  were  made  during  service,  it  would  be 
entitled  to  the  exemptions  accorded  to  militaiy  testaments. 


10.  Sed  neque  heres  scriptusne- 
que  is  qui  in  potestate  ei  us  est,  neque 
pater  ejus  qui  eum  haoet  in  potes- 
tate, neque  fratres  qui  in  ejusdem 
patris  potestate  sunt,  testes  adhiberi 
possunt,  quia  totum  hoc  negotium 
quod  agitur  testamenti  ordinandi 
gratia,  creditur  hodie  inter  testato- 
rem  et  heredera  agi :  licet  enim  to- 
tum jus  tale  conturbatum  fuerat,  et 
Teteres  qiiidem  familin  emptorem 
et  eos  qui  per  potestatem  ei  coad- 
uoati  fuerant,  testimoniis  repelle- 
bant,  heredi  et  iis  qui  per  potesta- 
tem ei  conjiincti  fuerant,  concede- 
bant  testimonia  in  testamentia  prss- 
stare.  Licet  ii  qui  id  permittebant, 
hoc  jure  mini  me  abut!  eos  debere' 
Buadebant.  Tamen  nos  eamdem 
observationem  corrigentes,  et  quod 
ab  ilHs  suasum  est  in  legis  necessi- 
tatem  transferentes,adimitationem 
pristini  familiae  emptoris,  mcrito 
nee  heredi  qui  imaginem  vetustis- 
simi  familiie  emptoris  obtinet,  nee 
aliis  personis  quse  ei,  ut  dictum  est, 
•lonjunctffi  sunt,  licentiam  concedi- 
mus  sibi  quodammodo  testimonia 
pnestare:  ideo(jue  nee  ejusmodi  ve- 
teres  constitutiones  nostro  codici 
inseri  permisimus. 


10.  No  person  instituted  heir,  nor 
any  one  in  subjection  to  him,  nor  his 
father,  in  whose  power  he  is,  nor  his 
bi-others  under  power  of  the  same 
father,  can  be  witnesses :  for  the  whole 
business  of  making  a  testament  is  in 
the  present  day  considered  a  trans- 
action between  the  testator  and  the 
heir.  But  formerly  there  was  ^at 
confusion ;  for  although  the  ancients 
would  never  admit  the  testimony  of 
the  familuB  emptor,  nor  of  any  one 
connected  with  him  by  the  ties  of 
patriapoUstaSy  yet  they  admitted  that 
of  the  heir,  and  of  persons  connected 
with  him  by  the  ties  oipatria  potettas, 
only  exhorting  them  not  to  abuse 
their  privilege.  We  have  corrected 
this,  making  illegal  what  they  en- 
deavoured to  prevent  by  persuasion. 
For,  in  imitation  of  the  old  law  re- 
specting the  familia  emptor ,  we  re- 
fuse to  permit  the  heir,  who  now  re- 
presents the  ancient  famiUa  emptor^ 
or  any  of  those  connected  with  the 
heir  by  the  tie  of  pairia  potedas,  to 
be,  so  to  speak,  witnesses  in  their 
own  behalf;  and  accordingly  we 
have  not  suffered  the  constitutions  of 
preceding  emperors  on  the  subject  to 
De  inserted  in  our  code. 


Gai.  iL  108. 


When  the  heir  had  ceased  to  be  thefamilicB  emptor^  he  was 
no  party  to  the  transaction,  and  therefore,  it  was  considered^  he 
could  be  a  witness.  Gaius  (iL  108)  reprobates  the  custom, 
and  Justinian  here  pronounces  it  illegal.  Under  his  legislation, 
there  being  no  longer  sjij  famUioe  emptor,  the  whole  trans- 


LIB.  IL      TIT,  X.  258 

action,  to  use  the  language  of  the  ancient  mode^  was  between 
the  testator  and  the  heir. 

11.  Legpatarufl  autemet  fideicom-  11.  But  we  do  not  refuse  the  testi-' 
misaariiSyCjiiiaiion  juris  BucceRSores  mony  of  legatees,  or  persons  en" 
sunt,  et  ahis  personis  qun  eis  con-  trusted  with  JUUdcommisaaf  or  of  per^ 
junct8B8unt,teiBtimoniumnondene-  sons  connected  with  them,  because 
gavimus.  Imo  in  quadam  nostra  they  do  not  succeed  to  the  rights  of 
constitutione  ethoc  specialiter  con-  the  deceased.  On  the  contrary^  by 
oessimusy  et  multo  magis  iis  qui  in  one  of  our  constitutions  we  haye 
eorum  jK)te8tate  sunt,  vel  qui  eos  specially  f^ranted  them  this  privilege; 
habent  in  potestate,  hujusmodi  li-  and  we  ^ve  it  still  more  readily  to 
centiam  damus,  persons  m  their  power,  and  to  those 

in  whose  power  they  are. 
Gai.  ii.  108. 

It  would  appear  that  the  objection  of  his  being  interested, 
which  would  make  the  heir  an  unfit  witness,  might  also  have 
been  urged  i^inst  the  legatee ;  but  the  legatee  was  admitted 
as  a  witness  on  the  technical  ground  of  his  not  being  the  sue* 
cesser  of  the  testator.  The  inheritance  was  not  transmitted 
to  him,  and  he  was  thus  looked  on  as  a  stranger. 

By  the  SeruUv^C(m8ulHmLibonianum,^stased  in  the  reign 
of  Tiberius,  a.d.  16,  it  was  provided  that  if  a  man  wrote  a 
testament  for  another,  everything  which  he  wrote  in  his  own 
favour  should  be  null.  He  could  not,  therefore,  make  himself 
a  tutor  (D.  xxvi.  2.  29),  an  heir,  or  a  legatee.     (D.  xxxiv.  8.) 

12.  Nihil  autem  interest,  testa-  12.  It  is  immaterial,  whether  a 
mentum  in  tabulis  an  in  chartis  testament  be  written  upon  a  tablet, 
membranisve,  vel  in  alia  materia  upon  paper,  parchment,  or  any  other 
fiat.  substance. 

D.  xxxviL  11.  1. 

13.  Sed  et  nnum  testamentum  13.  Any  person  may  execute  any 
pluribus  oodicibus  conficere  quia  number  of  duplicates  of  the  same 
potest,  secundum  obtinentem  tamen  testament,  each,  however,  being  made 
obeerrationem  omnibus  factis:  quod  with  ]^rescribed  forms.  This  may  be 
interdum  etiam  necessarium  est,  sometimes  necessary;  as,  for  in- 
veluii  si  qms  navigaturus  et  secum  stance,  when  a  man  who  is  going  a 
f erre  et  domi  relinquere  j  udidorum  voy  ase,  is  desirous  to  carry  with  him, 
snorum  contestationem  velit,  vel  andaJso  to  leave  athome,  a  memorial 
propter  alias  innumerabiles  causas  of  his  last  wishes ;  or  for  any  other 
quae  humanis  neoessitatibus  im-  *  of  the  numberless  reasons,  that  may 
minent.  arise  from  the  various  necessities  of 

mankind. 

D.  xxviiL  1.  24 

Each  codex  was  an  original  testament,  valid  only  if  itself 
made  with  all  the  solemnities  which  would  have  been  requisite 
had  it  been  the  only  one. 


954 
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14.  Sed  hoe  <)uid6m  de  testis 
mentis  qu»  in  scnptis  conficiontuT. 
Si  quia  autem  sine  scriptis  voluerit 
ordmare  jure  ciyili  testamentum, 
septem  testibus  adhibitis  et  sua 
Toluntate  coram  eisnuncupata,sciat 
hoc  perfecti&dmum'  testamentum 
jure  civili  firmumque  coBstitutuxxL 


14.  ThuB  much  may  snfBce  6on* 
ceming  written  testaments.  But  if 
any  one  wishes  to  make  a  testament, 
valid  by  the  civil  law,  without  writ- 
ings he  ma^  do  so,  if,  in  the  presence 
of  seven  witnesses,^  he  verbally  de- 
clares his  wishes,  imd  this  will  be  a 
testament  perfectly  valid  according 
to  the  civil  law,  and  confirmed  by 
imperial  constitutions. 

Thus  a  testator  under  the  legislation  of  Justinian  might 
either  make  his  testament  according  to  the  form  described  in 
paragraph  3,  or  orally  before  seven  witnesses. 

Sua  volantate  nuncupatd.  The  word  nuncupatio  was 
originally  used  to  express  the  declaration  of  the  testator's 
intentions  whether  the  testament  was  written  or  not ;  but 
later  usage  appropriated  the  term  nuncupata  to  testaments 
where  there  was  no  written  will,  and  where  the  testator 
declared  his  wishes  orally. 

Tit.  XL     DE  MILITARI  TESTAMENTO. 


Supradicta  diligens  observatio,in 
ordinandis  testamentis,  mUitibus 
propter  nimiam  imperitiam  consti- 
tutionibusprincipalibus  remissa  est; 
nam  quamvis  ii  neque  legitimum 
numerum  testium  adhibuerint  ne- 
que aliam  testamentorum  solemni- 
tatem  observaverint,  recte  nihilo- 
minus  testantur :  videlicet,  cum  in 
expeditionibus  occupati  sunt,  quod 
merito  nostra  constitutio  introduxit . 
Quoquo  enim  modo  voluntas  ejus 
suprema  inveniatur,  sive  scripta 
sive  sine  scriptura,  valet  testamen- 
tum ex  voluntate  ej  us.  Illis  autem 
temporibus,  per  qun  citra  expedi- 
tionum  necessitatem  in  aliis  locis 
vel  suis  sdibus  degunt,  minime  ad 
vindicandum  tale  privilegium  ad- 
juvantur ;  sed  testari  quidem,  etsi 
filiifamiliarum  sunt,  propter  mili- 
tiam  conceduntur,  jure  tamen  com- 
muni,  eadem  observatione  et  in 
eorum  testamentis  adhibenda,quam 
et  in  testamentis  paganorum  prox- 
ime  exposuimus. 


The  necessity  for  the  observance  of 
these  formalities  in  the  construction 
of  testaments,  has  been  dispensed 
with  by  the  imperial  constitutions,  in 
favour  of  militMT  persons,  on  account 
of  their  excessive  unskilfulness  in 
such  matters.  For,  although  they 
neither  employ  the  legal  number  of 
witnesses,  nor  observe  any  other  re- 
c[uisitesolemnilT,^et their  testament 
is  valid,  but  only  if  made  while  they 
are  on  actual  service,  a  proviso  intro- 
duced by  our  constitution  with  good 
reason.  Thus  in  whatever  manner 
the  wishes  of  a  military  person  are 
expressed,  whether  in  writing  or  not^ 
the  testament  prevails  by  the  mere 
force  of  his  intention.  But  during 
the  times  when  they  are  not  on  actuiu 
service,  and  live  at  their  own  homes, 
or  elsewhere,  they  are  not  permitted 
to  daim  this  privilege.  A  soldier, 
although  hJUiusfamUiaSf  gains  from 
military  service  the  power  of  making 
a  testament ;  but,  m  this  case,  the 
same  formalities  are  required  to  be 
observed,  as  we  above  explained  to 
be  necessary  for  the  testaments  of 
civilians. 


GAi.ii.l09;  0.  vi.  21. 17. 
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The  privilege  of  making  valid  testaments,  independent  of 
any  formality,  wsa  one  given  to  soldiers,  among  many  others 
of  a  similar  kind,  rather  as  a  special  favour  to  them  than  from 
any  consideration  for  their  nimia  imperitia.  It  dates  from  the 
time  of  Julius  Caesar,  who  granted  it  as  a  temporary  concession. 
It  was  made  a  general  rule  by  Nerva,  and  confirmed  by  Trajan. 
If  the  testament  of  a  soldier  were  written,  no  witness  was 
necessary ;  but  if  not,  it  is  doubtful  whether  one  witness  was 
sufficient  to  prove  it ;  probably  not,  as  the  law  required,  as  a 
general  rule,  that  two  witnesses  at  least  should  be  produced  in 
every  case.  (D.  xxii.  5.  12 ;  D.  xlviii.  18.  17.)  A  soldier  in 
the  power  of  a  father  might  make  a  testament  disposing  of  his 
castrensepecvlium.  If  he  made  it  while  on  service,  he  need 
observe  no  formality  in  making  the  testament ;  if  he  did  not 
make  it  while  on  service,  he  was  bound  to  observe  the  usual 
formalities.  The  concluding  words  of  the  section  are  meant  to 
express  this,  and  not  to  imply  that  akJiliuafamUias  could  dis- 
pose by  testament  of  anything  besides  his  oaatrenae  peculvum. 


1.  Plane  de  testatsentis  militum 
divus  Trajanus  Statilio  Severo  ita 
rescripeit:  'Id  privilegium  quod 
militantibus  datum  est,  ut  quoquo 
modo  facta  ab  iis  tefltamenta  rata 
sinty  sic  intelligi  debet,  ut  utique 
prius  constare  debeat  teistamentum 
factum  esBe,  quod  et  sine  scriptura 
a  non  militantibus  quoque  fieri  po- 
test Is  ergo  miles  de  cujus  bonis 
apud  te  quseritur,  si  convocatis  ad 
koc  hominibus  ut  voluntatem  suam 
testaretur,  ita  locutus  est  ut  decla- 
raret  quem  vellet  sibi  heredem 
esse,  et  cui  libertatem  tribuere,  po- 
test videri  sine  scripto  hoc  modo 
esse  te.^'tatus,  et  voluntas  ejus  rata 
habenda  est.  Ceterum,  si  (ut  ple- 
rumque  sermonibus  fieri  solet)  dixit 
alicuiy  Ego  te  heredem  facio,  aut 
bona  mea  tibi  relinquo,  non  oportet 
hoc  pro  testamento  observari :  nee 
nUorum  magis  interest  quam  ipso- 
rum  quibus  id  prinlegium  datum 
est,  ejusmodi  exemplum  non  ad- 
mitti ;  alioquin  non  difficulter  post 
mortem  alicujus  mill tes  testes  exis- 
terent,  qui  affirmarent  se  audiase 
dicentem  aliquem  relinauere  se 
bona  cui  visum  sit,  et  per  noc  vera 
judida  subverterentur.' 


1.  The  Emperor  Trojan  wrote  as 
follows,  in  a  rescript  to  Statilius  Se- 
verusy  with  respect  to  military  tester 
ments :  'Tbe  privilege,  given  to  mili- 
tary persons,  that  Sieir  testaments, 
in  whatever  manner  made,  shall  be 
valid,  must  be  understood  as  meaning 
that  it  must  first  be  dear  that  a  tes- 
tament has  been  made  (a  testament 
may  be  made  without  writing  even 
bv  persons  not  on  military  service). 
If,  then;  it  appear,  that  the  soldier, 
concerning  whose  goods  the  action 
beforeyou  is  now  brought, did, in  the 
presence  of  witnesses,  called  ez- 
nressly  for  the  nurpose,  declare  who 
ne  wished  should  be  his  heir,  and  to 
what  slave  he  wished  to  give  freedom, 
he  shall  be  considered  to  have  made 
in  this  way  a  testament  without  writ- 
ing, and  effect  shall  be  given  to  his 
wishes.  But  if,  as  is  often  the  case, 
in  the  course  of  conversation,  he  said 
to  some  one,  **  I  appoint  you  my 
heir,"  or,  "I  leaveyou  all  my  estate," 
such  words  must  not  be  regarded  as 
a  testament  No  one  is  more  inte- 
rested than  soldiers  themselves,  that 
such  a  precedent  should  not  be  ad- 
mitted ;  otherwise  it  would  not  be 
difficult  to  procure  witnesses  who, 
after  the  death  of  a  soldier,  would 
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affirm,  that  they  had  heard  him  be- 
queath his  estate  to  whomever  they 
pleased  to  name ;  and  thus  the  real 
mtentions  of  aoldiers  might  he  de- 
feated.' 
D.  xxix.  1.  24. 

ConvoccUis  ad  hoe  homvnibiu,  there  was  no  necessary 
ceremony  of  calling  witnesses.  If  there  was  but  proof  of 
what  the  soldier's  wishes  were,  and  that  he  had  declared  them 
while  on  service^  that  was  enough. 

2.  Qidnimo  et  mutos  et  Burdos  2.  A  soldier  though  dmnb  and 
miles  testamentum  facere  potest       deaf  may  make  a  testament 

1>.  xxix.  1.  4 

It  might  happen,  asTheophilus  suggests,  that  a  soldier,  in- 
capacitated for  actual  service  by  becoming  deaf  or  dumb,  might 
yet  not  have  received  his  missio  caTt«arta(di8charge  for  an  ac- 
cidental reason).  A  testament  made  by  him  in  the  interval 
between  his  loss  of  capacity  and  his  discharge  would  be  con- 
sidered entitled  to  all  the  privileges  of  a  military  testament. 

3.  Sed  hactenus  hoc  illis  a  prin-  3.  This  privilege  is  only  granted 
cipalibus  constitutionibus  ooncedi-  by  the  imperial  constitutions  to  mili- 
tur,  quatenus  militant  et  in  castris  taiy  men,  as  long  as  they  are  on  ser- 
degunt  Post  missionem  vero  ve-  vice,  and  live  in  the  camp.  There- 
terani,  vel  extra  castra  alii  si  faciant  fore,  veterans  after  their  dischaive, 
adhuc  militantes  testamentum,  or  soldiers  not  in  the  camp,  can  omy 
communi  omnium  civium  romano-  make  their  testaments  by  observing 
rum  jure  facere  debent ;  et  quod  in  the  forms  required  of  all  Koman  dti- 
castns  fecerint  testamentum,  non  •  sens.  And  if  a  testament  be  made 
communi  jure,  sed  quomodo'volu-  in  the  camp,  and  the  solemnities  of 
erint,  post  missionem  intra  annum  the  law  are  not  observed,  it  will  oon- 
tantum  valebit  Quid  ergo  si  intra  tinue  valid  only  for  one  year  after 
annum  decesserit,  conditio  autem  discharge  from  the  army.  Suppose, 
heredi  adscripta  post  annum  exti-  therefore,  a  soldier  should  die  within 
terit  P  An  ouasi  militis  testamen-  a  year  after  his  discharge,  but  the 
tum  valeatr  Et  placet  valere  condition  imposed  on  the  heir  should 
quasi  mUitis.  not  be  accomplished  until  after  the 

year,  would  nis  testament  be  valid, 
on  tne  analogy  of  the  testament  of 
a  soldier  P    We  answer,  it  would  be 
so  valid. 
D.  xxix.  1.  38,  pr.  and  1. 

A  soldier  enjoyed  the  privilege  of  making  a  military  testa- 
ment while  his  name  was  inscribed  on  the  list  of  the  army 
(m  numeris)f  and  also  for  a  year  after  it  had  been  taken  off, 
but  this  only  provided  he  were  not  discharged  ignominice  causa* 
(D.  xxix.  1.  38.)    The  doubt  as  to  the  validity  of  a  military 
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testameBt,  contaiiiing  a  condition  under  the  circumstances 
mentioned  in  the  text,  arose  from  the  doctrine  of  Roman  law 
thaty  when  the  institution  of  the  heir  was  conditionaly  the 
operation  of  the  testament  dated  from  the  accomplishment  of 
the  condition,  not  from  the  death  of  the  testator.  If,  therefore, 
the  soldier  died  within  a  year  after  he  had  quitted  the  service, 
but  the  condition  was  not  accomplished  until  the  year  was 
expired,  the  testament  did  not,  strictly  speaking,  take  effect 
within  the  year ;  and  therefore  Justinian  removes  a  difficulty 
which  a  rigorous  adherence  to  the  letter  of  the  law  suggested, 

4.  Sed  et  n  quia  ante  militiam  4.  If  a  man,  before  becoming  a 
nonjure  fecit  te«tamentum,et  miles  soldier,  has  made  his  teetament  ir- 
factuB  et  in  expeditione  degens  re-  regularly,  and  afterwards,  while  on 
aignavit  illud  et  ^undam  adjecit  service,  opens  it,  and  adds  something 
aive  detraxit,  vel  alias  manifesta  est  or  strikes  something  out,  or  in  any 
militis  voluntas  hoc  valere  volentis,  other  way  makes  his  wish  manifest, 
dicendum  est  valere  hoc  testamen-  that  this  testament  should  be  valid, 
turn  quasi  ex  nova  militia  voluntate.  it  must  be  pronounced  to  be  so,  as 

being,  in  fact^  a  new  testament  made 
by  a  soldier. 
D.  xxix.  1.  20. 1. 

If  the  soldier  manifested  his  intention  of  adhering  to  the 
dispositions  of  his  old  testament,  this  was  as  much  a  fresh 
expression  of  his  wishes  as  if  he  had  made  a  new  testament. 
If  he  was  qj together  silent  on  the  subject,  an  informal  testa- 
ment made  before  his  becoming  a  soldier  was  not  valid,  as  it 
was  necessary  that  there  should  be  a  positive  declaration  of 
his  wishes  made  while  he  was  on  service  to  make  his  testa- 
ment valid  as  a  military  one. 

5.  Deni^ue  et  si  in  adrogationem  5.  If  a  soldier  is  given  in  arro- 
datus  fuent  miles,  vel  filiusfamilias  gation,  or,  being  a.  JUiusfamiUaB,  is 
emandpatus  est,  testamentum  ejus  emancipated,  his  testament  is  valid 
quasi  ex  nova  militis  voluntate  as  being  a  subsequent  expression  of 
valet,  nee  videtur  capitis  deminu-  the  wishes  of  a  soldier ;  nor  is  it 
tione  irritum  fieri  conndered  as  invalidated  by  the  cop*- 

tit  itemmtdio  he  has  undergone. 
D.  xxix.  1.  22,  28. 

By  the  law  of  Rome  every  testament  became  void,  irritum^ 
by  the  testator,  after  its  execution,  suffering  any  of  the  three 
kinds  of  capitis  deminutio.  With  soldiers  it  was  otherwise ; 
their  testament  was  not  invalidated  by  undergoing  either  of  the 
two  greater  kinds  of  deminutio,  if  it  was  for  an  infraction  of 
military  law  that  they  were  condemned  to  a  punishment  in- 
volving either  of  these  kinds  of  alteration  of  stdtus.  (D.  xxviiL 
3.  6.  6.)  Nor  was  it  ever  invalidated  by  their  undergoing  the 
third  and  least  kind.   The  will  of  the  soldier  was  supposed  to  be 
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exercised  so  as  to  declare  hifi  wish  that  the  old  testament  should 
be  valid  (quasi  ex  nova  ntUitis  vohintaU) ;  and  in  this  case  it 
does  not  appear  that  any  positive  declaration  of  such  a  wish 
was  necessary.  His  testament,  made  previous  to  his  change  of 
ataius,  was  effectual,  to  the  fullest  extent  it  could  be  in  the  new 
position  he  occupied.  The  testament  made  by  a  paterfamilias 
respecting  his  property  became,  after  arrogation,  an  effectual 
disposition  of  his  oastreTise  peculiwm ;  and  one  made  by  a 
fiXiusfavfdlias  respecting  his  (sa^trensepecvlvivm,  became,  after 
emancipation^  an  effectual  disposition  of  all  his  property. 

6.  Sciendum  tamen  est  quod,  ad  6.  Wo  may  bore  observe,  that,  in 

exemplum  oastrensis  peculii,  tarn  imitation  of  the  eagtreiue  peatkum^ 

antenores  leges  quam  principalee  both  old  laws  and  imperial  constitu- 

constitutionesquibusdam  quasi  caa-  tions  have  permitted  certain  persona 

trensia  dederant  pecuUa,  et  horum  to  have  a  qvasi-castrense  p^auUum^ 

quibusdam  permissum  erat  etiam  and  some  of  these  persons  have  been 

in   potestate   degenlibus    testarL  permitted  to  dispose  of  thiA/wcN^Mfm 

Quod  nostra  constitutio  latins  ex-  by  testament,  although  they  were  in 

tendena  permiait  omnibua,  in  hia  the  power  of  another.    Our  consti- 

tsntummodo  peculiis,  testari  quidem  tution  han  extended  this  permission  to 

sed  jure  communi.    Cujus  oonsti-  all  those  who  hare  this  kind  of  pe» 

tutionis  tenore  perspecto,  licentia  cu/ttim,  but  their  testaments  must  be 

eat  nihil  eorum,  quss  ad  prafatum  made  with  the  ordinary  formalities, 

jus  pertinent,  ignorare.  By  reading  this  constitution  a  person 

may  learn  all   that  relates  to  the 
privilege  we  have  mentioned. 

We  must  not  suppose,  from  the  expression  antenores  leges, 
that  the  peculiuw,  quasi-castreTise  belongs  to  a  time  of  law 
when  leges  were  really  made.  It  is  even  doubtful,  as  we  have 
said  before,  whether  the  passages  in  which  it  is  mentioned  by 
Ulpian,  the  only  writer  before  Constantine  who  is  supposed  to 
refer  to  it,  are  genuine.     (See  note  on  Tit.  9.  1.) 

Horwm  quibusdam.  The  right  of  disposing  by  testament 
of  the  quasi^castrense  peculium  had,  before  Justinian,  been 
granted  only  to  certain  privil^ed  classes,  such  as  consuls  and 
presidents  of  provinces,  among  those  who  were  permitted  to 
hold  this  kind  of  peculium.  (C.  iii.  28.  37.)  Justinian 
granted  it  to  all.    (C.  vi.  22.  12.) 

It  is  to  be  observed,  that  soldiers  had  other  testamentary  pri- 
vileges besides  those  mentioned  in  the  text.  They  could  insti- 
tute as  heirs  persons  who  were  generally  incapacitated,  such  as 
those  who  had  been  deportati^  or  who  v/ere  perefp^ini.  (Gai.  ii. 
110.)  They  were  not  obliged  formally  to  disinherit  their 
children,  their  testament  was  not  set  aside  as  inofficious  (G.  iii. 
28.  9),  they  could  give  more  than  three-fourths  of  their  pro- 
perty in  legacies  (C.  vi.  21.  12),  they  could  die  partly  testate 
and  partly  intestate  (D.  xxix.  !•(>),  and  could  dispose  of  the 
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inheritance  by  codicils  (D.  zziz.  L  36).  The  succeeding 
Title  will  ahow  how  much  they  thus  differed  from  ordinary 
dtiaemL 


Tit.  XII.   QUIBUS  NON  EST  PERMISSUM  FACERE 
TESTAMENTUM. 


Non  tamen  omnibiu  licet  facere 
tefltamentum.  Statim  enim  ii  qui 
alieno  jon  subjecti  sunt,  teatanienti 
facienoi  jus  non  habent,  adeo  qui- 
dem  ut  quamvis  parentes  eia  per- 
BuaeriHty  nihilo  magis  juro  teatari 
poadftt:  exceptiB  iis  quoa  antes 
enumeiayimua,  et  pnBciptie  militi- 
bna  qui  in  poteatateparentiani  sunt, 
t^oibna  de  eo  ^uod  in  caatiis  acqoi- 
nenmt^  pemiisaum  eat  ex  eonatita- 
tionibaa  principum  teBtamentum 
&cere.  Quod  c^uidem  jua  ab  initio 
tantummilitantibua  datum  eat,  tarn 
ex  auctoritate  divi  Au^ati  quam 
NerrsB,  nee  non  optimi  imperatoria 
Trajam ;  poatea  vero  sabacriptione 
divi  Hadnani  etiam  dimiaaia  a  mi- 
litia, id  est,  Teteranis  concessum 
eat.  Itaqne  si  quod  fecerintde  caa- 
trenai  peculia  teetamentum,  perti- 
nebit  ooc  ad  eum  quern  beredem 
reliqaennt  Si  vero  inteatati  de- 
oeseerint,  nullis  liberis  vel  fintribua 
attperstitibus,ad  parentes  eorum  j  ure 
oommunipertineoit  Exhocintelli- 
gerepoB8umua,qaodincastriaacqui- 
aierit  milea  qui  in  poteatate  patiia 
eat,  neque  ipsum  patrem  adimere 
pease,  neque  patria  creditorea  id 
Tendere  vel  aliterinquietare,  neque 
palm  mortnocum  mtribua  com- 
mune eaae,  sed  scilicet  proprium 
ejua  esse  quid  id  in  castns  acqui- 
aierit ;  quamquam  jure  civil!  om- 
nium qui  in  potestate  parentium 
aun^  peculia  perinde  in  bonis  pa- 
rentium computantur  ac  si  servorum 
peculia  in  bonis  dominorum  nume- 
rantur;  exceptist videlicet  iis  qusB  ex 
sacria  constitutionibua  et  prsecipue 
Doatria  propter  diversaa  causas  non 
aoquiruntur.  Prseter  hos  igritur  qui 
castrense  vel  quasi  castrense  habent, 
si  quia  alius  filiusramilias  testa- 
mentnm  fecerit,  inutile  est,  licet 
mm  poteatatia  fiictua  decesserit 


The  power  of  making  a  teatament 
ia  not  granted  to  everyone.  In  the 
first  place,  persona  in  the  power  of 
others  have  not  this  right ;  so  much 
00,  that,  although  parents  give  per- 
miaaioD,  atill  they  cannot  make  a. 
valid  teatament.  We  must  except 
thoae  whom  we  have  already  men- 
tioned, and  particularly  ,^;^/amii/Skf- 
rum  who  are  aoldiers,  for  the  imperial 
coaatitutiona  have  given  tham  ^e 
power  of  bequaatbing  whatever  they 
nave  M^uired  while  on  actual  ser- 
vice. Tnia  permission  was  at  first 
granted  by  tne  Emperors  Augustus 
and  Nerva,  and  the  iliUBtrioua  Empe- 
ror Trajan^toaoldieiB  on  aervice  only ; 
but  afterwards  it  waa  extended  by  die 
Emperor  Hadrian  to  veterans,  that 
is,  to  soldiers  who  had  received  their 
discharge ;  and  therefore,  if  a,/E2ms- 
famiHa*  diaposes  by  teatament  of  hia 
cattreme  pecttHum^  ihiapeculimm  will 
belong  to  the  person  whom  he  makes 
his  heir ;  but,  if  he  dies  intestate, 
wTtbout  children  or  brotl^ers,  this 
pecuiiutn  will  then  belong,  according 
to  the  ordinaiy  law  of  the  paHa  po- 
iesUu,  to  the  person  in  whose  power 
he  is.  We  mtLV  hence  infer,  that 
whatever  a  soldier,  although  under 
powers  baa  aoquired  while  on  service, 
cannot  be  taken  from  him  even  by 
hiis  father,  nor  can  his  father's  credi- 
tors sell  it,  or  otherwise  disturb  the 
son  in  his  possession,  nor  is  he 
bound  to  share  it  with  brothers  upon 
the  death'  of  his  father,  but  it  re- 
mains his  sole  property,  although,  by 
the  civil  law,  the  pemdia  of  all  those 
who  are  in  the  power  of  parents,  are 
reckoned  among  the  go(Ms  of  their 
parents,  exactly  as  the  pecuUum  of  a 
slave  is  reckoned  among  the  goods  of 
his  master;  those  goods  excepted, 
which,  by  the  constitutions  or  the 
emperors,  and  eapecially  by  our  own, 
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are  preyented,  for  different  reasons, 
from  being  so  acquired.  With  the 
exception,  therefore,  of  those  who 
have  a  cadrerue  or  quad-cagtreme 
pecuUum,  if  any  other  JUiusfamUiM 
make  a  testament,  it  is  useless,  al- 
though he  become  md  juris  before  his 
death. 
D.  xxyiiL  1.  6;  D.  xxix.  1. 1 ;  C.  vi  61.  8,  4;  C.  yi.  69.  ll.j  D.  xlix.  17. 
12  J  D.  xxxvii.  6.  1. 15  j  D.  zxTiii.  1. 19. 

The  first  tiling,  says  Oaius  (ii.  114),  which  we  have  to 
inquire,  if  we  wish  to  know  whether  a  testament  is  valid,  is 
.whether  the  person  who  made  it  had  the  testaniMTiti  factio^ 
that  is,  in  this  instance,  could  take  the  part  of  testator  in  the 
making  of  a  testament.  To  be  able  to  do  this  he  must  have 
the  commerdum ;  and  further,  he  must  be  8ui  juris,  or  other- 
wise, as  he  could  have  no  property,  he  could  have  nothing  to 
dispose  of  by  testament  Every  Roman  citizen  who  was  sui 
juris  had  the  right  of  making  a  testament,  and  if  he  was 
capable  of  exercising  his  right,  and  made  a  formal  testament, 
this  testament  was  valid. 

The  text  only  gives  one  instance  of  persons  who,  as  not 
being  citizens  sui  juris,  were  unable  to  make  a  testament^ 
viz.,  sons  in  the  power  of  their  father ;  but,  of  course,  all  who, 
like  slaves,  peregrinij  and  persons  who  had  undergone  the 
greater  or  middle  capitis  deminutio,  were  not  in  the  posses- 
sion of  the  rights  of  citizenship,  were  equally  debarred  from 
making  testaments. 

The  filiusfamilias  could  have  no  property  independently 
of  his  father,  and  he  could  not  dispose  of  the  property  he 
might  have  if  he  became  sui  juris  by  outliving  his  father,  be- 
cause a  future  interest  would  not  pass  by  mancipation.  This 
was  a  part  of  the  public  law  {testwmenti  factio  non  privati 
sed  puhlid  juris  est,  D.  xxviii.  1. 3),  and  could  not  be  waived 
by  the  mere  consent  of  a  private  individual.  It  required  ex- 
press enactment  to  alter  the  law,  and  it  was  so  far  altered  as  to 
permit  a  filiusfarailias  to  dispose  by  testament  of  a  castrense  or 
qv4isi'Castrense  peculium.  (See  paragr.  6  of  preceding  Title.) 
If,  however,  the  possessor  of  the  peculium  did  not  dispose  of 
it  by  testament,  the  head  of  the  family  took  it,  previously  to 
the  time  of  Justinian,  not  as  heir  ab  intestato,  but  as  lawful 
claimant  of  a  peculium.  For  the  possessor,  not  having  exer- 
cised the  power  the  law  gave  him,  was  in  the  same  position  as 
if  the  law  had  never  perinitted  such  a  disposition.  Justinian 
deferred  this  claim  of  the  head  of  the  family,  when  the  pos- 
sessor of  the  peculium  had  left  children  or  brothers.     If  he 
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had  not  left  any,  the  head  of  the  family  then  took  the 
peculium ;  whether  in  right  of  his  headship,  or  as  heir  ab 
mteatato^  is  a  disputed  point.  We  have,  however,  the  autho- 
rity of  Theophilus  in  tiie  paraphrase  of  this  paragraph  for 
supposing,  that  when  Justinian  in  the  text  says  he  took  it 
j'ure  communi,  it  is  meant  that  he  took  it  by  the  right  of 
patria  poteatas,  and  there  seems  no  necessity  for  under- 
standing the  passage  otherwise. 


1.  Prffiterea  testamentum  facere 
nonpossuntimpuberefli  quia  nullum 
eoram  animi  judicium  est;  itemfu- 
riod^quia  mente  carent;  nee  ad  rem 
pertinet,  ai  impubes  postea  pubes, 
aut  furiosus  poetea  compos  mentis 
factus  fuerit  et  decessent.  Furiosi 
autem,  si  per  id  tempus  fecerint 
testamentum  quo  furor  eorum  inter- 
missus  est,  jure  testati  esse  viden- 
tur:  certe  eo,  quod  ante  furorem 
facerint,  testamento  valente ;  nam 
neque  testamenta  recte  facta,  neque 
ullumaliud  negotium  recte  gestum, 
postea  furor  interveniens  peremit. 


1.  Persons,  again,  under  the  age  of 
puberty  cannot  make  a  testament, 
oecause  they  have  not  the  requisite 
judgment  of  mind,  nor  can  madmen, 
for  they  are  deprived  of  their  senses. 
Nor  does  it  make  any  difference  that 
the  former  arrive  at  puberty,  or  the 
latter  regain  their  senses  before  they 
die.  But  if  a  madman  make  a  tes- 
tament during  a  lucid  interval,  his 
testament  is  valid ;  and,  of  course,  a 
testament  which  he  has  made  before 
being  seized  with  madness  is  valid, 
for  subseauent  madness  can  invali- 
date neitner  a  previous  testament 
validly  made,  nor  any  other  previous 
act  validly  performed. 
D.  xxviii.  1.  20.  4. 
In  this  and  the  succeeding  paragraphs  of  this  Title,  in- 
stances are  given  of  persons  who  have  the  right,  but  are  not 
capable  of  exercising  it.  A  testament  made  by  a  person  in- 
capable of  exercising  the  right  was  not  rendered  valid  by  his 
subsequently  becoming  capable,  nor  one  made  by  a  person 
capable  rendered  invalid  by  his  subsequently  becoming  in- 
capable. 


2.  Item  prodigiis  cui  bonorum 
suorumadmmistratiointerdicta  est, 
testamentum  facere  non  potest;  sed 
id  quod  ante  fecerit  quam  mterdictio 
suorum  bonorum  ei  fiat,  ratum  est 


3.  Item  surdus  et 
semper  testamentum  facere  possunt. 
Utique  autem  de  eo  surdo  loquimur 
qui  omnino  non  exaudit,  non  <yii 
tardeezaudit;  nam  et  mutus  is  m- 
telligitur  qui  loqui  nihil  potest,  non 


2.  A  prodigal,  also,  who  is  inter- 
dicted from  the  management  of  his 
own  affairs,  cannot  make  a  testa- 
ment ;  but  a  testament  made  before 
such  interdiction  is  valid. 
D.  xxviii.  1.  18. 
mutus  non  8.  Again,  a  deaf  and  dumb  person 
is  not  always  capable  of  making  a 
testament :  by  deaf,  we  mean  one 
who  is  so  deaf  as  to  be  unable  to 
hear  at  all,  not  one  who  hears  with 
difficulty ;  and  by  dumb,  we  mean  a 


bcxu^itur  qui  im^ui  uiuix  pui<cot,  utru  uiuiuuibjr  f  cuiu  uj  uuiuv,  ttv  ui^tcua  » 

quitardeloouitur.  Saepe  etiam  lite-  person  who  cannot  speak  at  all,  not 

rati  et  eruditi  homines  variis  causis  one  who  merely  speakswith  difficulty, 

et  audiendi  et  loquendi  facultatem  For  it  often  happens,  that  even  men 

amittunt.    Unde  nostra  constitutio  of  good  education  lose  by  various 

etiam  his  subvenit;  utcertis  casibus  accidents  the  faculty  of  hearing  and 
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et  mo4U  «eeiindiim  nonsftm  ejut  spealdng.  Our  oonstitalioB,  them- 
poflsint  testarif  aliaque  facere  qu»  fore,  comeB  to  their  aid,  and  permits 
eu  pennisBasunt.  Sed  ai  quia  poat  them,  in  certain  caaea,  and  wiA 
teatamentam  faetnm,  ad^erea  vale-  certain  forma,  to  make  teatameBla, 
tttdine  ant  <tttofibet  alio  caau  mutaa  and  do  many  other  acta  according  to 
ant  Biudua  eaae  cooperi^ratum  nihi-  the  rulea  therein  laid  down.  But  if 
lominua  ejua  peimaoet  teatamen-  any  one,  after  making  hia  teetament, 
tonu  become  deaf  or  duniD  by  reaaon  of 

ill  health  or  any  other  accident,  hia 
teatament  mnaioa  Talid  notwith- 
atanding. 

▼L  22. 10;  D.  zzviiL  1.  tt,  1. 

The  eonatitution  alluded  to  (C  vi.  22.  10)  permits  a  testa- 
ment to  be  made  by  any  deaf  or  dfimb  person  not  physically 
incapable  of  making,  one^  Le.  by  any  one  not  deaf  and  dnmb 
from  birth. 

4.  Cscuaautemnon  potest  facere        4.  A  blind  man  cannot  make  a 

teatamentum,  niai   per  obaervati-  teatament  except  by  obeerving  the 

onem  quam  lex  diri  Juatini  patiia  forma  which  the  law  of  the  En^ror 

nostri  lotroduxiL  Juatin,  our  father,  haa  introduced. 

a  rl  22.  8. 

Justin,  besides  ttie  seven  witnesses  ordinarily  necessary,  re- 
quired in  the  case  of  a  testament  made  by  a  blind  man,  that 
a  notary  (tiilytblajrvua)  should  be  present,  or  else  an  eighth 
witness,  who  should  either  write  at  the  dictation  of  the  blind 
man,  or  read  aloud  to  him  a  testament  previously  prepared. 
(C.  vi.  22.  8.) 

6.  Ejua  qui  npud  hoatea  eat,  tea-  5.  The  teatament  of  a  capdre  in 
tamentum  quod  ibi  fecit  non  valet,  the  power  of  an  enemy  is  not  valid, 
quamvia  redierit.  Sed  quod,  dum  if  made  during  his  captivity,  even 
in  civitatefuerat,  fecit,  aiveredierit,  although  he  aubeequently  return, 
valet  jure  poatliminii,  aive  illic  de-  But  a  teatament  made  whue  he  waa 
cesaent,  valet  ex  lege  Cornelia.  atill  in  hia  own  atate  ia  valid,  either 

by  the  jus  postliminn,  if  he  retuma, 
or  b^  the  lex  Comdia^  if  he  die  in 
captivity. 

D.  xlix.  26.  18. 

A  captive  was  incapacitated  from  performing,  during  his 
captivity,  any  act  good  in  law ;  and  thus,  though  his  right  to 
make  a  testament  was  not  lost,  but  only  suspended,  he  was 
incapable,  while  a  captive,  of  exercising  the  right.  But  if  he 
had  exercised  it  before  his  captivity,  the  testament  was  valid, 
whether  he  returned  to  his  country  or  not.  If  he  did  return, 
the  right  not  having  been  lost,  and  having  been  onoe  duly 
exercised,  the  testament  was  valid  jure  poatlimvnii.     If  he 
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did  not  retuniy  but  died  in  capttTity,  it  was  still  valid^  as  lie 
was  supposed,  by  a  fiction  of  law,  to  hare  died  at  the  moment 
when  he  was  made  captive,  and  so  before  his  captivity  had 
begun.  This  fiction  was  introduced  by  a  rather  strained  con- 
struction of  the  terms  of  the  lex  Comdia  de  fcUsia  (686 
▲•U.G.),  which  provided  that  the  same  penalty  should  attach 
to  the  forgery  of  a  testament  of  a  person  dying  in  captivity 
as  to  that  of  a  testament  made  by  a  person  dying  in  his  own 
country.  It  was  argued  that  the  law  could  never  have  in- 
tended to  attach  a  penalty  to  the  forgery  of  a  testament  which 
was  invalid.  If  it  was  valid,  it  could  only  be  so  by  treating  it 
as  if  made  by  a  person  who  had  not  died  in  captivity,  and 
whose  right  was  not  suspended  at  the  time  of  his  death.  For 
it  was  necessary  that  a  person  should  have  the  power  of 
making  a  testament,  not  only  at  the  time  when  he  made  it, 
but  also  at  the  moment  of  his  death ;  but  in  this  we  must 
distinguish  between  the  right  to  make  a  testament  and  the 
capacity  of  exercising  that  right ;  for  the  loss  of  capacity  to 
make  a  testament  did  not,  as  we  have  seen,  affect  a  testament 
made  by  one  capable  at  the  time  of  making  it  This  &vour- 
able  interpretation  of  the  lex  Cornelia  {benejicium  legis  Cot- 
velice)  (Paul.  Sent  iii.  4. 8)  was  gradually  extended,  so  as  to 
embrace  every  branch  of  law,  such  as  tutorship,  heirship,  £c., 
to  which  it  could  be  made  applicable.  In  omnibue  partibua 
juris  is  qui  reversus  non  est  ab  hostibus  quasi  tunc  de- 
eessisse  vuietur  cum  captvs  est.    (D.  xlix.  15.  18.) 


Tit.  XIII.    DE  EXHEREDATIONE  LIBERORUM. 

Non  tamen,  ut  omnimodo  valeat  The  obflervation  of  the  rules  al- 

ttttaitteiitum,8u1&cith»col>servatio  readjr  laid  down  is  not,  however,  all 

quam  supra  exposuimua ;  sed  qui  that  is  required  to  make  a  testiunent 

nlium  in  potestate  habet^  curare  valid.    A  penon  who  has  a  son  in 

debet  uteumheredeminstituaty  vel  his  power  must  take  care  either  to 

exheredem  eum  noiuiDatiin  faciat.  ioHtitute  him  his  heir,  or  to  disinherit 

Alioquin  si  eum  ffilentio  pneterierit,  him  by  name,  for  if  he  pass  him  over 

inutiliter  testabitur :  adeo  quidem  in  silence,  his  testament  will  be  of 

«t,  etsi  vivopatrefilios  mortuussit^  no  effect ;  so  much  so,  that  eveu  if 

nemo  heres  ex  eo  testamento  ex-  the  son  die  wbile  the  father  is  alive, 

latere  possit,  quia  scilicet  ab  initio  yet  no  one  can   be  heir  under  the 

non  constiterit  testamentum.    Sed  testament,  because  it  was  void  from 

non  ita  de  iiliabus,  vel  aliis  per  the  beginning.    But  the  ancients  did 

vixilem  sexum  descendentibus  li-  not  observe   this  rule  with  regard 

beris  utriusque  nexus,   anti^uitati  to  daughters,  or  to  grandchildren, 

fuerat    observatum;    sed    si    non  through  the  male  line,  of  eiiher  sex ; 

fuerant  he  redes  scripti  scriptnve  for  although  these  were  neither  in^ 

Y«laxhetedatiexhenxiat89ve,€68ta-  stitutad  heirs  nor  disinherited,  yet 
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mentum  quidem  non  infiTmabatar,  the  testament  waa  not  inyalidated, 
jus  autem  accrescendi  eia  ad  certam  only  they  had  a  right  of  joining 
portionem  prsBStabatur.  Sed  nee  themselyes  with  the  instituted  heirs 
nominatim  eas  personas  exheredare  so  as  to  receive  a  portion  of  the 
parentibus  necesse  erat,  sed  licebat  inheritance.  Parents,  also,  were  not 
inter  ceteros  hoc  facere.  Nominatim  obliged  to  disinherit  them  by  name, 
autem  quia  ezheredari  yidetur,  siye  but  might  include  them  in  tne  term 
ita  ezheredetur,  Titius  filius  mens  ceteri  A  child  is  disinherited  by 
exheres  esto,  siye  ita,  filius  meus  name,  if  the  words  used  are  '  let 
exheres  esto,  non  adjecto  proprio  Titius  my  son  be  disinherited,'  or 
nomine^  scilicet  si  alius  filius  non  thus,  '  let  my  son  be  disinherited,' 
extet.  without  the  addition  of  a  proper 

name,  in  case  the  testator  has  no 

other  son. 
Gai.  ii.  116. 123, 124. 127. 

The  power  of  making  a  testament  was  a  derogation  of  the 
strict  law  regulating  the  devolution  of  the  property  of  deceased 
persons.  Of  those  whose  claims  a  citizen  8ui  jui^  was  per- 
mitted thus  to  set  aside,  the  first  and  most  important  class  was 
that  of  what  were  called  the  aui  heredea,  that  is,  those  persons 
in  the  power  of  the  testator  who  became  aui  juris  by  the  testa- 
tor's death.  They  were  necessarily  either  children  of  the  testa- 
tor, or  his  descendants  in  the  male  line,  and  their  position  in 
the  testator's  family,  together  with  their  claim  to  his  property 
if  he  died  intestate,  was  considered  to  entitle  them  to  have  an 
express  declaration  of  his  intention  from  a  testator  who  wished 
to  use  his  power  of  depriving  them  of  the  inheritance.  We 
have  already  seen,  in  the  case  of  the  caatrense  pecuiium  (see 
Introd.paragr.  of  preceding  Title),  that  when  the  law  permitted 
an  exception  to  a  general  rule  of  law,  unless  advantage  was 
taken  of  the  exception,  the  general  rule  prevailed.  So  here, 
unless  the  testator  expressly  took  advantage  of  his  power  of 
disinheriting  the  sui  heredes,  the  general  rule  that  they  suc- 
ceeded to  him  prevailed.  The  law  would  not  permit  his 
intention  to  disinherit  them  to  be  inferred  from  his  silence, 
thus  drawing  a  distinction  in  their  favour  as  compared  with 
the  other  classes  of  persons  who  might  inherit  ah  intestato. 

In  order,  therefore,  as  the  text  informs  us,  to  disinherit  a 
son,  it  was  necessary  that  he  should  be  referred  to  by  name,  or 
in  a  special  and  unmistakeable  manner,  as,  Tititis  JUivs^meus 
exlterea  esto,  or,  in  case  of  an  only  son,  filius  meus  exheres 
esto.  But  daughters  and  the  descendants  of  sons  (those  of 
daughters  would  not,  of  course,  be  members  of  the  family  at 
all)  might  be  disinherited  by  the  general  clause  ceteri  exhe^ 
redes  smvto.  Whenever  a  person  existed  at  the  time  the  will 
was  made,  to  disinherit  whom  it  was  necessary  to  refer  to  him 
by  name,  but  who  was  passed  over  altogether,  the  whole  testa- 
ment was  entirely  bad,  and  the  testator  was  considered  to  die 
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intestate.  Nor  was  the  testament  made  yalid  by  this  person 
ceasing  to  exist  before  the  death  of  the  testator,  although  this 
was  a  point  not  established  in  the  time  of  Grains  (ii.  123).  If 
a  person  existed  at  the  time  of  making  the  testament,  to  dis- 
inherit whom  it  was  only  necessary  the  general  clause  should 
be  employed,  the  testament  which  did  not  contain  this  was 
good,  but  the  person,  if  the  heir  named  and  instituted  in  the 
testament  was  among  the  sui  heredes^  took  a  pars  virilia  of 
the  inheritance,  that  is,  was  joined  so  as  to  make  one  more 
heir  and  one  more  equal  sharer  in  the  inheritance  (jus  accrea- 
cendi) ;  if  the  heirs  instituted  were  strangers,  the  person  took 
one-half  the  inheritance.  Scrvptia  heredibua  a^ccrescuntf  suia 
quidem  heredibua  in  partem  virilem,  extraneia  aviein  in 
partem  dimidiam.     (Ulp.  Reg.  22.  17.) 


1.  Postumi  quoque  Mberi  vel  he- 
redes  institai  debent,  vel  exhe- 
redari  ;  et  in  eo  piur  omnium  con- 
ditio eet,  quod  et  filio  postumo  et 
quolibet  ex  ceteris  lioeris,  dve 
lemini  sexus  sive  masculini,  prsB- 
terito,  valet  quidem  teetamentum, 
sed  postea  adguatione  postumi  siye 
postumce  rumpitur,  et  ea  ratione 
totum  infirmatur.  Ideoque  si  mulier 
ex  qua  postumus  aut  postuma 
sperabatur,  abortum  fecerit,  nihil 
impedimento  est  scriptis  heredibus 
ad  hereditatem  adeundam.  Set' 
feminini  quidem  sexus  poetumce 
yel  nominatim  vel  inter  ceteros  ex- 
heredari  solebant :  dum  tamen,  si 
inter  ceteros  exheredentur,  aliquid 
eis  legetur,  ne  videantur  prseteritsB 
esse  per  oblivionem.  Masculos  vero 
postumosy  id  est  iilium  et  deinceps, 
placuit  non  aliter  recte  exhered^, 
nisi  nominatim  exheredentur,  hoc 
scilicet  modo:  Quicumque  mihi 
filius  genitus  fiierit,  exheres  eeto. 


1.  Posthumous  children,  too,  must 
either  be  instituted  heirs,  or  disin- 
herited: and  the  condition  of  all  such 
children  isequalln  this^that  if  a  post- 
humous son,  or  any  posthumous  de- 
scendant of  either  sex,  is  passed  over, 
the  testament  is  still  vabd ;  but,  by 
the  subsequent  agnation  of  a  posthu- 
mous child  of  eitner  sex,  its  force  is 
broken,  and  it  becomes  entirely  Toid. 
And  therefore,  if  a    woman  from 
whom  a  posthumous  child  is  ex- 
pected, should  miscarry,  there  is  no- 
thing to  hinder  the  instituted  heirs 
from  entering  upon  the  inheritance. 
Posthumous  females  may  be  either 
disinherited  by  name,  or  by  using  the 
general  term  ceteri     If,   howeyer, 
they  are  disinherited  by  using  the 
general  term,  something  must  be  left 
them  as  a  legacy  to  show  that  they 
were  not  passed  over  through  for- 
getfulness.     But  male  posthumous 
children,    i.  e.  sons,  and  other  de- 
scendants,   cannot   be  disinherited 
except  by  name,  that  is,  in  this  form, 
*  whatever  son  is  hereafter  bom  to 
me,  let  him  be  disinherited/ 

In  the  strictness  of  the  old  civil  law,  a  child  bom  after  the 
death  of  the  testator  was  incapable  of  taking,  as  heir  or  legatee, 
under  a  testament  He  had  not,  at  the  time  of  the  testator's 
death,  any  certain  existence ;  and  the  law  said,  Incerta  persona 
herea  inatltui  non  poteat.  (Ulp.  Reg.  22.  4.)  But  still  it 
might  be  that  the  child,  when  born,  was  a  auua  herea  of  the 
testator ;  and  as  his  offnatio  would  be  considered  in  law  to  date 
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from  the  time  of  oonceptioiiy  not  birth,  the  testator  would  pas 
over  one  of  his  &ui  heredea  if  he  omitted  to  include  him  or 
exclude  him  in  the  will ;  although,  if  he  had  iocluded  him, 
the  posthumous  child  could  not  have  taken  anything.  In  the 
course  of  time  the  law  permitted  the  posthumous  child,  if  a 
8UU8  heree,  to  become  an  heir;  but  the  civil  law  never  pei^ 
mitted  the  posthumous  child  of  a  stranger,  even  after  the 
testator's  death,  to  be  an  heir  or  legatee.  And  thus  the  insti- 
tution of  a  posthumous  $uu8  herea  having  once  been  per- 
mitted, the  next  step  was  to  consider  it  imperative  on  the 
testator,  if  he  wished  to  exclude  the  posthumous  child  from  a 
share  in  the  inheritance,  to  do  so  in  the  case  of  a  son,  by  re- 
ferring to  him  specially  {nominatim  does  not,  of  course,  here 
mean  '  by  name,*  but  by  a  phrase  expressly  referring  to  him, 
such  as  postwmua  exheres  eato):  and  in  the  case  of  a 
daughter,  or  any  descendant  other  than  a  son,  by  adopting  the 
general  clause  of  disinheritance,  ceteri  exheredes  auritOj  and 
also  by  giving  the  child  some  legacy,  however  trifliug,  in  order 
to  show  that  it  was  not  by  accident  that  the  testator  allowed 
this  clause  to  embrace  the  case  of  a  posthumous  child. 


2.  Postumoram  aatem  loeo  sunt 
et  hi,  qui  in  8ui  heredis  locum  suo- 
cedendo,  quasi  adgnasoendo  fiunt 
parentibus  sui  hereoies.  Ut  ecce :  si 
quia  filium  et  ex  eo  nepotem  nep- 
temve  inpotestatehabeatiqiiiafilius 
mdu  pmcedit,  is  solus  jura  sui 
heredis  liabet,  quamvis  nepos  quo- 
que  et  neptis  ex  eo  in  eadem  po- 
testate  sint ;  sed  si  filius  ejus  vivo 
eo  moriatur,  aut  qualibet  alia 
ratione  exeat  de  potestate  ejus, 
incipit  nepos  neptisve  in  ejus  locum 
succedere,  et  eo  modo  jura  suorum 
heredum  anasi  adg^natione  nancis- 
cimtur.  Ise  ergo  eo  modo  rum- 
paturej  ustestamentum,  sicut  ipsum 
iilium  vel  heredem  in^titnere  vel 
nominatim  exheredare  debet  tes* 
tator,  ne  non  jure  facint  testament 
tnm,  ita  et  nepotem  nept*'mve  ex 
filio  neeesse  est  ei  vel  heredem  in- 
stituere  vel  exheredare,  ne  forte  eo 
vivo  filio  mortuo,  succedendo  in 
locum  ejus  nepos  neptis ve  quasi 
adgnatione  nimpat  testament  urn  ; 
idque  luge  Junia  Velleia  provisum 
est,  in  qua  lumul  exheredationis 
modus  ad  similitudinem  postu- 
momm  demonstratur. 


2.  Those  ought  also  to  be  placed 
on  the  footing  of  posthumous  chil- 
dren, who,  succeeding  in  the  place 
of  a  9UUB  heres,  become  by  a  kind  of 
agnation  Mit  heretits  of  dieir  parents. 
Tnus^  for  instance,  if  any  cue  has  a 
son  m  his  power,  and  by  him  a 
ffrandson  or  gnmddauffht«r,  the  aon, 
being  first  in  degree,  has  alone  the 
rights  of  a  tmu  heres,  although  the 
grandson  or  granddaughter  by  that 
son,  is  under  the  same  parental 
power.  But,  if  the  sou  should  die 
in  his  father's  lifetime,  or  should  by 
any  other  means  cease  to  be  under 
his  father's  power,  the  grandson  or 
granddaughter  would  succeed  in  his 
place,  and  would  thus,  by  this  kind 
of  agnation,  obtain  the  rights  of  a 
mtu8  heres.  In  order,  then,  that  the 
force  of  hid  testament  may  not  be 
broken,  the  testator,  who  is,  as  we 
have  ffdd,  obliged,  in  order  to  mske 
an  effectual  testament,  to  institute 
his  son  as  heir  or  to  disioberit  him 
b^  name,  is  equally  obliged  to  in- 
stitute as  heir,  or  to  disinherit^  a 
grandson  or  granddaughter  by  l^at 
son,  lest,  if,  during  his  lifetime,  his 
son  should  die,  and  the  grandson 
or  granddaughter   succeed  in   hia 
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vikcb,  the  !bm  of  the  teBtament  may 
De  broken  by  this  kind  of  agnation. 
Pffoviaion  has  been  made  for  this  br 
the  iex  Jtmia   VeUmay  in  which  i« 
given  a  mode  of  disinheriting  in 
such  a  case  like  that  of  diainhenting 
postfaumoua  children. 
Gal  li  134. 
A  tefitament  yrsA  made  void,  not  only  by  the  birth  of  a 
posthumous  8UUB  hereSj  but  by  any  one  coming  into  the  posi- 
tion of  a  euTia  herea  after  the  time  when  the  testament  was 
made.     The  testator  might  (under  the  ancient  law)  hare  sub- 
sequently married  a  wife  in  manu ;  an  emancipated  son  might 
be  re-emancipated^  and  thus  come  again  into  his  father's 
power ;  a  captive  son  might  return  home ;  or  the  testator 
might  adopt  a  person  into  his  &mily.     In  all  these  cases,  as 
well  as  in  that  mentioned  in  the  text,  the  testament  would 
be  invalidated  by  a  process  which  bore  a  close  analogy  to  ag- 
nation,  that  is,  by  these  persons  becoming,  otherwise  than  by 
birth,  the  biU  heredee  of  tbe  testator,  just  as  it  would  be  by 
direct  agnation,  if  a  son  were  born  to  the  testator  after  the 
date  of  the  testament.     The  lex  Junia  VeUeia  (Gai.  ii.  134), 
passed  in  the  time  of  Augustus  (763  a.17.0.),  provided  (1st) 
that  a  testator  might  institute  or  exclude  any  one  who  should, 
after  the  date  of  the  testament,  be  bom  his  auua  herea^  and 
(2ndly)  that  he  might  exclude  a  grandchild,  or  other  descen- 
dant^ stepping  into  the  place  of  their  father,  as  euus  herea 
during  the  testator's  lifetime.     It  was  not  necessary  to  legal- 
ise the  institution  of  such  a  grandchild,  as  he  was  not,  like 
the  person  who  might  be  bom  after  the  date  of  the  will,  a 
persona  incerta.    (D.  xxviii.  29.  12,  13.)    If  these  latter 
persons,  who  thus  might  be  instituted,  and  who  received  the 
name  of  quasi  postumi  VeUeiani,  were  excluded,  the  lex 
Junia  required  that,  as  in  the  case  of  posthumous  sui  he- 
redes,  the  males  should  be  excluded  nominatim^  and  the  fe- 
males inter  ceteros,  but  with  a  legacy ;  in  the  other  cases  of 
quad-agnation,  no  law  helped  the  testator,  and  if  be  had  a 
new  8UU8  heres  by  any  of  the  modes  mentioned  above,  except 
that  of  a  descendant  stepping  into  the  place  of  a  deceased  suils 
heres,  he  had  to  make  a  new  testament  in  order  to  die  testate. 

8.  Emancipatoa  liberos  jurecivili        3.  The  civil  law  does  not  make  it 

aequo  heredes  instituere  neque  ex-  necessary  either  to  institute  emanci- 

heredare  necesse  est,  quia  non  sunt  pated  children  heirs,  or  to  disinherit 

sui  heredes.  Sed  praetor omnes  tarn  them  in  a  testament;  because  they 

feminini  sexus  quam  mssculini,  ei  are  not  atct  heredes.    But  the  prsstor 

heredes  non  instituantur,  exhere-  ordains,  that  all  children,  male  or  fe- 

dari  jubet,  virilis  sexus  nominatim,  male,  if  thev  be  not  instituted  heirs, 

fexninim  vero  et  inter  ceteios ;  quod  shall  be  dimnherited ;  the  males  by 
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Bi  neque  heredee  instituti  fuerint, 
neque  ita  ut  diximuB  exheredat!, 
promittit  eis  pnetor  contra  tabulaa 
testamenti  bonorum  poasessionem. 


name,  the  females  under  the  general 
term  cetert :  for,  if  they  have  neither 
heeninatitated  heirs,  nor  disinherited 
in  manner  before  mentioned,  the  pne- 
tor  gives  them  possession  of  goods 
contra  tabuias, 
Gai.  ii.  186. 
An  emancipated  child,  passing  out  of  the  testator's  family, 
ceased  to  be  his  suua  herea.  But  though  he  thus  lost  sdl 
legal  claim  upon  the  testator's  inheritance,  yet  he  had  gained 
no  provision  by  being  emancipated,  and  the  praetor,  therefore, 
came  to  his  relief,  and  set  aside  the  testament,  if  he  had  not 
been  expressly  excluded.  He  did  not  do  this  nominally,  for 
the  testament  was  legally  good,  but  he  did  what  amounted  to 
the  same  thing ;  he  divided  the  property  equally  among  all  as 
if  the  testator  had  died  intestate,  giving  the  children  what 
was  termed  'possession  of  the  goods;'  a  possession  said,  in 
this  case,  to  be  contra  tahulaSy  as  it  overthrew  the  provisions 
contained  in  the  tablets  of  the  testament.  An  emancipated 
daughter  might  thus  be  in  a  better  position  than  an  uneman- 
cipated,  if  both  were  passed  over.  For  if  the  emancipated 
daughter  were  passed  over,  the  testament  would  be  over- 
thrown altogether,  and  she  would,  if  an  only  child,  take  all 
the  property ;  whereas,  if  the  unemancipated  daughter  was 
passed  over,  she  could  only  take  half  at  most.  Antoninus  put 
them  on  an  equality,  by  giving  the  emancipated  only  the 
share  she  would  have  had,  had  she  not  been  emancipated. 
(Gai.  ii.  125,  126.) 


4.  Adoptivi  liberi  auamdiu  sunt 
in  potestate  patris  aaoptiYi,  ejus- 
dem  juris  habentur  cujus  sunt  justis 
nuptiis  qusBsiti :  itaque  heredes  in- 
stituendi  vel  exheredandi  sunt,  se- 
cundum ea  quffi  de  naturalibus  ex- 
posuimus.  Emandpati  vero  a  patre 
adoptivo.  neque  jure  civili,  neque 
^uod  ad  edictum  pnetoris  attinet, 
inter  liberos  numerantur :  qua  ra- 
tione  accidit  ut  ex  di verso,  quod  ad 
naturalem  parentem  attinet,  quam- 
diu  quidem  sint  in  adoptiva  familia, 
extraneorum  numero  habeantur,  ut 
eos  neque  heredes  instituere  neque 
exheredare  necesse  sit ;  cum  vero 
emancipati  fuerint  ab  adoptivo  pa- 
tre, tunc  incipiant  in  ea  causa  esse 
in  qua  fiituri  essent,  si  ab  ipso  na- 
turali  patre  emancipati  fuissent 

Gai.  ii. 


4.  Adoptive  children,  while  under 
the  power  of  their  adoptive  father, 
are  m  the  same  legal  position  as 
children  sprung  from  a  legal  mar- 
riage; and  therefore  they  must  either 
be  instituted  heirs,  or  disinherited, 
according  to  the  rules  we  have  laid 
down  respecting  natural  children. 
But  neither  by  the  civil  nor  the  prae- 
torian law,  are  children  emancipated 
by  an  adoptive  father  reckoned 
among  his  natural  children.  Hence 
conversely,  adoptive  children,  while 
in  their  adoptive  family,  are  con- 
sidered strangers  to  their  natural 
Earents,  who  need  not  institute  them 
eirsf  or  disinherit  them ;  but  if  they 
are  emancipated  by  their  adoptive 
father,  they  are  in  the  same  position 
in  wluch  they  would  have  oeen,  if 
emancipated  by  their  natural  father. 
136, 187. 
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•  If  an  adopted  son  were  emancipated  by  his  adoptive  father, 
he  would,  under  the  old  law,  have  no  legal  claim  on  the  in- 
heritance of  his  adoptive  or  his  natural  father.  But  the  prae- 
tor came  to  his  aid,  and  gave  him  '  a  possession  of  the  goods' 
of  his  natural  father,  unless  he  was  expressly  excluded  by  his 
natural  father's  testament.  On  his  adoptive  father,  he  would, 
after  emancipation,  in  no  case  have  any  claim  whatever,  until 
Justinian  altered  the  law  in  the  manner  alluded  to  in  the 
next  paragraph. 

6.  Sed  heec  quidem  vetustas  in- 
trodacebat.  'Nostra  vero  constitutio 
inter  masculos  et  feminas  in  hoc 
jure  nihil  interease  existimans,  quia 
utraque  persona  in  hominum  pro- 
creatione  similiter  naturcB  officio 
fungitur,  et  lege  antiqiia  duodecim 
tabularum  omnes  similiter  ad  sue- 
ceasionem  ab  intestato  vocabantur, 
quod  et  pnetores  postea  aecuti  esse 
Tidentur,  ideo  simplex  ac  simile  jus 
et  in  filiis  et  in  filiabus  et  in  cteteris 
deaoendentibus  per  virilem  sexum 
peisonis,  non  solum  natis  sed  etiam 
postumis^  introduxit:  ut  omnes, 
sive  sui  sive  emancipati  sunt,  Tel 
heredes  instituantur  yel  nominatim 
exberedentur,  et  eumdem  habeant 
effectum  circa  testamentaparentium 
suorum  infirmanda  et  hereditatem 
auferendam,quemfilii  snivel  eman- 
dpati  habent,  sive  jam  nati  sint, 
siveadhuc  in  utero  constituti  postea 
nati  sint.  Circa  adoptivos  autem 
filios  oertam  induximus  divisionem, 
quad  nostra  constitutione  quam  su- 
per adoptivis  tulimus^  contmetur. 


5.  Such  was  the  ancient  law.  But 
thinking,   that  no  distinction   can 
reasonably  be  made  between  the  two 
sexee,  inasmuch  as  they  equally  con- 
tribute to  the  procreation  of  the  spe- 
cies, and  because,  by  the  ancient  law 
of  the  Twelve  Tables,  all  children 
were  equally  called  to  the  succesnon 
ab  hUedatOy  which  law  the  prtetors 
seem  afterwards  to  have  followed, 
we  have  by  our  constitution  made 
the  law  the  same  both  as  to  sons  and 
daughters,  and  also  as  to  all  other 
descendants  in  the  male  line,  whether 
already  bom  or  posthumous ;  so  that 
all  children,  wnether  they  are  mi» 
heredes  or  emancipated,  must  either 
be  instituted  heirs  or  be  disinherited 
by  name ;  and  their  omission  has  the 
same  effect  in  making  void  the  tes- 
taments of  their  parents,  and  takinj^ 
away  the  inheritance  from  the  insti- 
tuted heirs,  as  would  be  produced  by 
the  omission  of  children  who  were 
sui  heredes  or  emancipated,  whether 
they  have  been   already  bom,   or 
having  been  already  conceived  are 
bom  afterwards.     With  respect  to 
adoptive  children,  we    have  esta- 
blisned  a  distinction  between  them, 
which  is  set  forth  in  our  constitution 
on  adoptions. 
C.  i.  28.  4 ;  0.  viii.  47.  10,  pr.  and  1, 
Under  the  legislation  of  Justinian  a  testament  would  be 
rendered  invalid  by  the  omission  of  any  one  male  or  female 
whom  it  was  necessary  either  to  institute  or  exclude,  and  every 
exclusion  must  be  made  Tuyminatim.     An  adopted  son,  if 
adopted  by  a  stranger,  i.  ei  not  an  ascendant,  lost  none  of  his 
claims  upon  his  natural  father's  property,  but  only  bad  a  claim 
upon  that  of  his  adoptive  father,  if  his  father  died  intestate ; 
,  for  if  the  adoptive  father  made  a  testament,  it  was  not  neces- 
sary he  should  notice  the  adoptive  son.     But  an  adopted  son. 


t70 


UB.   IL      TIT.   Xm. 


if  adopted  by  an  ascendant,  either  a  maternal  grandfather  or 
an  emancipated  bther  (see  Bk.  i.  Tit.  11.  2),  stood  in  the 
position  of  a  sttua  hsrea  to  the  ascendant,  and  a  testameal 
would  be  invalid  in  which  he  was  passed  over. 


6.  Sed  fli  in  expeditione  occupa- 
tus  miles  testamentum  facial,  et 
liberoB  sacs  jam  natoa  vel  pustumos 
Bominatim  non  exherodaverit,  sed 
silentiopneterierit  non  ig:Dorans  an 
habeat  liberos,  silentium  ejus  pro 
czheredatione  nominatim  facta  va- 
tere  constitationibusprincipiutt  can^ 


turn  i 


D.  zxix.  86.  3. 


6.  If  a  soldier  on  actual  servioe 
make  his  testament,  and  neither  dis- 
inherit his  children  already  boni,  or 
his  posthumous  children  by  name, 
but  pass  them  oyer  in  silence  al- 
though he  is  not  ignorant  that  he 
has  children,  it  is  provided  by  the 
imperial  constitutions  of  the  empe- 
rors, that  his  nlence  shall  be  equiva- 
lent to  disinheriting  them  by  name. 


7.  Neither  a  mother  nor  a  mater- 
nal grsndfather  need  either  institute 
their  children  heirs,  or  disinherit 
them,  but  may  pass  them  over  ia 
silence ;  for  the  silence  of  a  mother 
or  a  matemfil  grandfather,  or  of  any 
other  ascendant  on  the  mother's  side, 
has  the  same  effect  as  a  &:Jier  ac- 
tually disinheriting  them.  For  a 
mother  is  not  obliged  to  disinherit 
her  children,  if  she  does  not  institute 
them  her  heirs;  neither  is  a  mater- 
nal grandrather  under  the  neressilr 
of  instituting  or  of  disinheritinff  his 
ffrandson  or  granddaughter  by  a 
aaughter ;  whether  we  look  to  the 
dvil  law,  or  the  edict  of  the  prsstor, 
which  gives  possession  of  goods  ctm" 
tra  Umdas  to  those  children  who 
have  beenpassedover  in  silence.  But 
children,  in  this  case,  have  another 
remedy,  which  we  will  hereafter 
explain. 
iiL71. 

The  children  could  never  be  the  sui  heredea  of  their  mother, 
for  women  never  had  any  one  in  their  power ;  nor  could  they 
be  the  sui  heredea  of  a  maternal  ascendant,  except  by  adop- 
tion, and  the  case  of  adoption  is  not  spoken  of  here. 

Aliud  adminiculum.  This  refers  to  the  action  for  setting 
aside  the  testament  as  inofficious,  that  is,  made  without  proper 
regard  fur  natural  ties.     (See  Tit.  18.  2.) 


7.  Mater  vel  avus  matemua  ne- 
oesse  non  habent  liberos  suos  aut 
heredes  instituere  aut  exheredare, 
sed  possunt  eos  omittere ;  nam  ri- 
lentium  matris,  aut  avi  matemi  et 
oeterorum  per  matrem  ascenden- 
tium,  tantum  facit  quantum  exhe- 
redatio  patris.  Nee  enim  matri  fili- 
um  filiamve,  neque  avo  matenio 
nepotem  neptemve  ex  filia,  si  eum 
eamve  heredem  non  instituat,  ex- 
heredare necesse  est,  sive  de  jure 
dviliquferamusjsive  de  edicto  prss- 
toris  quo  pneteritls  liberie  contra 
tabulae  bonorum  possessionem  pro- 
mittit ;  sed  aliud  eis  adminiculum 
servatur,  ouod  paulo  poet  vobis  ma- 
nifestum  net 


Gai. 
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Tet.  XIV.    DE  HEEEDIBUS  INSTITUENDIS. 


Herede^  institaere  pennissum 
est  tarn  liberoB  bonunes  quam  aer- 
TOfl,  et  tarn  proprioa  qiuun  alienoa. 
Proprina  aaUsm,  olim  quidem  ae- 
candum  plurium  aententiaa,  non 
alitor  quam  cum  libertate  recte 
inatituere  licebat  Hodie  Tero 
•tiam  aina  libertate  ex  noatia  con- 
■titutione  heredes  eoa  inatituere 
permiaaum  est.  Quod  non  per  in- 
novationem  induximua,  aed  quo- 


A  man  ma3r  institute  as  bia  heirs 
either  freemen  or  slaves,  and  either 
bia  own  alavea  or  those  of  another. 
Formerly,  according  ta  the  mora 
received  opinion^  no  one  could  pro- 
perly institute  bia  own  slaves,  unless 
lie  also  freed  tbem ;  but  now,  by  our 
constitution,  a  testator  may  institute 
his  slave  without  exproMly  enfran- 
chising him.  And  we  have  intro- 
duced this  rule,  not  as  an  innovation, 


niam  sequius  erat,  et  Atilicino  pla-    hut  because  it  seemed  equitable;  and 
enisae  Paulua  auis  llbria,  quoa  tarn    Paulua  in  hia  writings  on  Maasuriua 


ad  Maasarium  Sabinum  ouam  ad 
Flautium  scripsit,  refert  Proprius 
autem  servus  etiam  is  intelligitur 
in  quonudam  proprietatem  teatator 
haoet,  alio  uaumfructum  habente. 
Eat  tamen  caaus  in  quo  nee  cum 
libertate  utiliter  servus  a  domina 
herea  instituitur,  ut  constitutione 
divorum  Severi  et  Antonlni  cave- 
tnr,  cujua  verba  hcBc  sunt:  'Ser> 
▼um  adulterio  maculatum  non  jure 
teatamento  manumissum  ante  sen- 
tentiam  ab  ea  muliere  videri,  quie 


Sabinua  and  Plautius,  informs  us 
that  this  was  the  opinion  of  Atilid- 
nus.  Among  a  testator's  own  alavea 
is  included  one  in  whom  the  testator 
had  only  a  bare  ownership,  another 
having  the  usufruct.  But  there  is  a 
case,  m  which  the  institution  of  a 
slave  by  his  mistress  u  void,  although 
his  liberty  is  expressly  ^ven  to  him, 
according  to  the  provimona  of  a  con- 
atitution  of  the  Emperors  Severua 
and  A  ntoninua,  in  these  words:  'Rea- 
aon  demands  that  no  slave,  accused 


Tea  fuerat  ejusdem  criminis  postu-    of  adultery  with  his  mistress,  shall 
lata,  ratioms  est ;  quara  seq  oitur,    be  allowed  before  his  sentence  is 


lit  in  eumdem  a  domina  collata  in- 
fltitutio  nulliua  momenti  habeatur.' 
Alienue  servus  etiam  is  intelligitur, 
in  quo  usumfructtmi  testator  habet. 


pronounced,  to  be  made  free  by  the 
miatress.  who  ia  alleged  to  be  a  part- 
ner in  tne  crime.  Hence,  if  a  mis- 
tress institute  such  a  slave  as  her 
heir,  it  ia  of  no  avail.'  In  the  term, 
'  the  slave  of  another,'  is  included  a 
slave  of  whom  the  testator  has  the 
usufruct 
Oai.  ii.  186-187;  0.  vL  27,  6;  C.  vii.  15. 1 ;  D.  xxviiL  6.  48.  2;  C.  vil 

16.  1. 

By  institution  ifl  meant  the  declaration  who  is  to  be  heir, 
that  is,  who  is  to  carry  on  the  legal  existence,  the  persona,  of 
the  testator.  And  as,  unless  his  existence  were  continued, 
there  could  be  no  thing  or  person  from  whom  the  testamen- 
tary dispositions  could  derive  any  force,  or  be  of  any  eflScacy, 
the  institution  was  the  all-important  part  of  the  testament. 
It  was  veluti  caput  atqve  fundaTnentum  totiua  testamenti. 
All  other  dispositions  were  accessories  to  it,  being  only  condi- 
tions or  laws  imposed  upon  the  heir.  In  the  older  law  a 
peculiar  form  of  words  was  appropriated  to  the  institution. 
*  Titius  Acres  esto '  was  the  recognized  form.  Even  in  the  days 
of  Gains  and  Ulpian  (Gai.  ii.  116,  117 ;  Ulp.  Reg.  20),  such 
expressions  aa '  Titvua  herea  eit,  ^  Titium  heredem  esse  jubeo,^ 


272  LIB.   II.      TIT.  XIV. 

terms  of  command,  were  considered  right,  and  expressions 
such  as  *  Titium  heredem  esse  volo^^  *  heredem  imstituo^  *  he^ 
redem  fadoy  were  considered  wrong.  And  it  was  not  till  389 
A.n.  that  Constantine  the  Second  permitted  the  institution  to 
be  made  in  any  terms  by  which  the  meaning  of  the  testator 
could  be  clearly  ascertained.  (G.  vi.  23. 15.)  Again,  in  the 
older  law,  as  everything  else  in  the  testament  derived  its  force 
from  the  institution,  it  was  considered  that  the  institution 
ought  to  be  put  at  the  head  or  top  of  the  testament,  and  any 
legacy  or  other  disposition  placed  before  it  was  passed  over, 
and  had  no  effect.  An  exception  was  made  in  behalf  of  an 
appointment  of  a  tutor  (see  Bk.  i.  Tit.  14.  3) ;  and  the  clause 
in  which  the  testator  disinherited  his  sui  heredes  was  naturally 
placed  before  that  in  which  he  instituted  testamentary  heirs. 
Justinian,  as  we  shall  see  in  the  20th  Title,  paragr.  34,  en- 
acted that,  provided  the  institution  appeared  in  some  pajrt  of 
the  testament,  it  should  be  immaterial  in  what  part  it  might 
be  placed. 

Any  one  might  be  instituted,  and  consequently  take  as  heir, 
who  had  the  rights  of  a  citizen,  or,  as  it  was  technically 
termed,  who  had  the  testa/menti /actio  cum  testatore^  i.  e.  the 
power  of  joining  with  the  testator  in  going  through  the  cere- 
monies of  the  jus  Qumtium.  This  power  was  not  enjoyed 
hy  peregrvni,  deportati^  dededtii,  nor  by  the  Latini  Juniani^ 
unless  they  became  citizens  before  entering  on  the  inheri- 
tance. Women  were  prevented  by  the  l^  Voconia  (585 
A.U.C.)  (GrAi.  ii.  274),  unmarried  persons  by  the  lex  JuliOj 
and  orbi  (childless  persons)  by  the  lex  Papia  Poppoea,  from 
being  instituted.  Neither  could  any  uncertain  person  be  in- 
stituted, nor  any  corporate  body,  or  any  of  the  gods,  except 
those  in  whose  favour,  as  the  Tarpeian  Jupiter  (Ulp.  Reg. 
226),  a  special  exception  had  been  made  by  a  senatus  con- 
sultum.  All  these  distinctions  had  ceased  in  the  time  of  Jus- 
tinian, and  none  of  those  we  have  mentioned,  except  pere- 
grini  and  persons  who  had  lost  their  civil  rights  by  deportation 
were  excluded.  There  were  still,  however,  some  to  whom  the 
capacity  for  institution  was  specially  denied,  such  as  the  chil- 
dren of  persons  convicted  of  treason  (C.  ix.  8.  5. 1),  apostates 
and  heretics  (C.  i.  7.  3),  children  of,  and  parties  to,  prohibited 
marriages.  (C.  v.  5.  6.)  A  second  husband  or  wife  could  not 
be  instituted,  when  there  was  issue  of  the  first  marriage  (C. 
v.  9.  6);  nor  natural,  where  there  were  legitimate  children. 
(C.  V.  27.  2.) 

If  a  person  instituted  his  own  slave,  this  was  held  to  give  the 
slave  his  liberty  by  necessary  implication.    If  he  instituted  the 


LIB.  11.      TIT.  XIV. 


273 


slave  of  another,  the  slave  took  the  inheritance  for  his  master's 
benefit,  provided  the  master  had  the  teataw/enti  f actio  with 
the  testator ;  hut  if  he  had  not,  the  institution  of  the  slave 
was  void. 

In  the  law  before  Justinian,  enfranchisement  by  a  person 
who  had  only  a  bare  property  in  a  slave,  was  not  held  to  confer 
ireeAom^ajiToprietatis  domino  ma7iumi68us  non  liber  Jit^  sed 
servus  sine  domino  eat.  (Ulp.  Reg.  1.  19.)  Under  Justinian 
the  slave  became  free,  and  could  acquire  for  himself,  and  could 
take  as  heir ;  but  he  was  obliged  to  serve  as  slave  to  the  usu- 
fructuary, during  such  time  as  the  usufruct  continued. 

The  slave  accused  of  adultery  with  his  mistress  might  be 
8ubjected,a8  all  slaves  might,  to  the  torture,  to  extract  evidence 
of  bis  guilt.  If  he  had  been  enfranchised,  he  would  have 
escaped  this,  and  thus  the  mistress  might  have  defeated  justice, 
unless  she  had  been  restrained  from  using  her  power  of  en- 
franchising him. 


1.  Servus  autem  a  domino  suo 
berea  institutus,  si  quidem  in  eadem 
causa  manserit,  fit  ex  testamento 
liber  heresque  necessarius ;  si  vero 
a  vivo  testatore  manumissus  fueiit, 
8(10  arbitrio  adire  hereditatem  po- 
test, quia  non  fit  necessarius,  cum 
utrumque  ex  domini  testamento 
non  consequitur.  Quod  si  alienatua 
fueritjussu  novi  domini  adire  here- 
ditatem  debet,  et  ea  ratione  per 
eum  dominus  fit  heres ;  nam  ipse 
alienatus  neque  liber  neque  heres 
esse  potest,  etiamsi  cum  libertate 
heres  institutus  fuerit;  destitisse 
enim  alibertatis  dationevidetur  do- 
minus, qui  eum  alienavit.  Alienus 
quoque  servus  heres  institutus,  si  in 
eadem  causa  duraverit,  jussu  ejus 
domini  adire  hereditatem  debet :  si 
vero  alienatus  fuerit  ab  eo,  aut  vivo 
testatore,  aut  post  mortem  ejus 
antequam  adeat,  debet  juseu  novi 
domini  adire ;  at  si  manumissus  est 
vivo  testatore  vel  mortuo  antequam 
adeat,  suo  arbitrio  adire  heredita- 
tem potest. 


1.  A  slave  instituted  heir  by  his 
master,  if  he  remains  in  the  same 
condition,  becomes,  by  virtue  of  the 
testament,  free  and  necessary  heir. 
But,  if  his  master  has  enfranchised 
him  before  dying,  he  may  at  his 
pleasure  accept  or  refuse  the  inheri- 
tance, for  he  does  not  become  a 
necessary  heir,  since  he  does  not  ob- 
tain both  his  liberty  and  the  inheri- 
tance by  the  testament  of  his  master. 
But,  if  he  has  been  alienated,  he  must 
enter  on  the  inheritance  at  the  com- 
mand of  his  new  master,  who  thus 
through  his  slave  becomes  the  heir 
of  the  testator.  For  a  slave  once 
alienated  cannot  gain  his  liberty,  or 
himself  take  an  inheritance  by  virtue 
of  the  testament  of  the  master  who 
alienated  him,  although  his  freedom 
was  expressly  given  by  the  testa- 
ment; because  a  master  who  has 
alienated  his  slave,  has  shown  that 
he  has  renounced  the  intention  of 
enfranchising  him.  So,  too,  when  the 
slave  of  another  is  appointed  heir,  if 
he  remains  in  slavery  he  must  take 
the  inheritance  at  his  master's  bid- 
ding ;  and  if  the  slave  be  alienated  in 
the  lifetime  of  the  testator,  or  after 
his  death,  but  before  he  has  actually 
taken  the  inheritance,  it  is  at  the 
command  of  his  new  master  that  he 
must  accept  it.  But,  if  he  be  en- 
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franchiBed  during  the  lifetime  of  the 
testator,  or  after  his  death,  and  be- 
fore he  has  accepted  the  inheritance, 
he  may  enter  upon  the  inheritance 
or  not,  at  his  own  option. 
Gai.  ii.  188, 189. 
It  was  necessary  that  the  heir,  as  being  the  person  who  car- 
ried on  the  legal  existence  of  the  testator,  should  be  possessed 
of  civil  rights.     If,  then,  a  slave  of  the  testator  was  instituted, 
as  it  was  in  the  power  of  the  testator  to  make  him  free,  and  he 
had  invested  him  with  a  character  requiring  freedom,  this  in- 
stitution was  considered  to  involve  his  freedom.   The  slave  of 
any  one  else,  if  instituted,  was  only  a  channel  by  which  his 
master,  if  possessed  of  civic  rights,  acquired  the  inheritance. 
(See  Bk.  i.  Tit.  6.  1.)    If  a  slave  of  the  testator  were  insti- 
tuted his  heir,  and  remained  his  slave  at  the  time  of  the  testa- 
tor's death,  the  slave,  immediately  upon  the  testator  dying, 
became  his  herea  necesaarius,  that  is,  became  his  heir  without 
any  option  of  refusing  or  taking  the  inheritance.     But  if  it 
were  given  under  any  condition,  and  the  condition  failed,  the 
institution  then  became  invalid. 

If  the  slave  instituted  did  not  belong  to  the  testator  at  the 
time  of  the  testator's  death,  his  condition  at  the  time  of  his 
taking  on  him  the  inheritance  {dditio  hereditatis)  determined 
for  whom  the  inheritance  was  acquired.  \  If  at  that  time  he 
was  a  slave,  he  acquired  it  for  the  person  who  was  then  his 
master;  if  free,  for  himself. 

Disposing  of  the  slave  to  another  revoked  the  gift  of  liberty, 
because  this  was  considered  as  a  legacy,  a  mere  accessory  to 
the  inheritance,  to  revoke  which  anything  was  sufficient,  which 
showed  a  change  of  intention  on  the  part  of  the  testator ;  but 
it  did  not  revoke  the  institution,  because  this  was  the  keystone 
of  the  testament,  and  could  only  be  revoked  by  a  new  testa- 
ment, or  destruction  of  the  old  one. 

2.  Serrus  autem  alienus  post  do-  ^  2.  The  slave  of  another  may  be 
mini  mortem  recteheresinstituitur,  instituted  heir  even  after  the  death 
quia  et  cum  hereditariis  servis  est  of  his  master,  as  there  is  tettamenU 
testamenti  factio :  nondum  enim  f  actio  with  slaves  belonging  to  an  in- 
adita  hereditas  personae  yicem  sua-  heritanoe ;  for  an  inheritance  not  yet 
tinet,  non  hereois  fiituri,  sed  de-  entered  on  represents  the  person  of 
functi:  cum  etiam  eius,  qui  in  the  deceased,  and  not  that  of  the 
utero  est,  servua  recte  neres  insti-  future  heir.  So,  too,  the  slave  even 
tuitur.  of  a  child  in  the  womb  may  be  in- 

stituted heir. 
D.  zxviii.  6.  81. 1 ;  D.  xxviii.  6.  64. 

After  the  death  of  a  testator,  and  before  the  inheritance  was 
entered  on,  the  inheritance  itself  represented  the  person  of  the 
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tieceased,  as  it  did  that  of  an  unborn  child  until  the  birth.  A 
slave,  during  this  interval,  was  said  to  belong  to  theinheritance, 
and  if  a  testament  was  made  by  any  one  instituting  as  heir  a 
slave  belonging  to  the  inheritance,  the  slave  took  the  inherit- 
ance thus  given  him  for  the  benefit  of  that  inheritance  to  which 
he  belonged.  And  that  he  should  do  so,  it  was  not  necessary 
that  the  person  by  whose  testament  he  was  instituted  heir 
should  have  testamentifdctio  with  the  future  heir,  but  it  was 
only  necessary  that  he  should  have  it  with  the  testator  to  whose 
inheritance  the  slave  belonged. 


S.  Servufl  plurium  cum  quibus 
testamenti  factio  est,  ab  extraneo 
ingtitutoB  heres  unicuique  domino- 
rum  cujus  juflsu  adierit,  pro  porti- 
one  dominii  aoquirit  heieditatem. 


3.  If  a  slave  belonging  to  several 
masters,  all  capable  of  taking  by 
testament,  is  instituted  heir  by  a 
stranger,  he  acquires  a  proportion  of 
the  inheritance  for  eacn  master  by 
whose  command  he  took  it,  corre- 
sponding to  the  several  interests 
tney  each  have  in  him. 

2. 67,  ea 


If  the  slave  were  instituted  heir  by  one  of  his  masters,  then, 
if  this  master  expressly  gave  him  his  freedom,  he  became  the 
heres  necesearitia  of  the  master  instituting  him,  and  free ;  a 
due  proportion  of  the  price  at  which  he  was  valued  being  paid 
to  each  of  his  other  masters.  But  if  his  liberty  were  not 
expressly  given  him,  the  share  which  the  testator  had  in  him 
accrued  proportionately  to  all  those  of  his  masters  by  whose 
orders  he  entered  on  the  inheritance.  (See  Tit.  7.  4  of  this 
Book.) 


4.  Et  unum  hominem  et  plures 
in  infinitum,  quot  quis  velit,  here- 
des  faoere  licet 

6.  Hereditasplerumque  dividitur 
in  duodedm  imdas,  quse  assis  ap- 
pellatione  continentur.  Habent 
autem  et  hie  partes  propria  nomina 
ab  uncia  usque  ad  assem,  ut  puta 
hsBc:  nnda,  sextans,  quadrans, 
triens.  quincunx,  semis,  septunx, 
bes,  dodrans,  dextans,  dennx,  as. 
Non  autem  utique  duodecim  uncias 
esse  oportet,  nam  tot  uncias  assem 
effidunt,  quot  testator  volnerit ;  et 
si  unum  tantum  quis  ex  semisse, 
verbi  gratia,  heredem  scripserit, 
totus  as  in  semisse  erit :  neque  enim 
idem  ex  parte  testatus  et  ex  parte 
intestatus  deoedere  potest,  nisi  sit 
miles  cujus  sola  voluntas  in  testan- 


4.  A  testator  may  appoint  one 
heir  or  several,  the  number  being 
quite  unrestricted. 

6.  An  inheritance  is  generally  di- 
vided into  twelve  ounces,  compre- 
hended together  under  the  term  of 
an  as,  and  each  of  these  parts,  from 
the  ounce  to  the  m,  has  its  peculiar 
name,  viz.,  uncia,  sextans^  quadrans^ 
triens,  quincunx,  semis,  septunx,  bes, 
dodrofiSy  dextans^  deunx,  as.  But  it  in 
not  necessary  that  there  should  b*^ 
always  twelve  ounces,  for  an  as  may 
consist  of  as  many  ounces  as  the 
testator  pleases.  If,  for  example,  a 
man  name  but  one  heir,  and  appoint 
him  ex  semisse,  i.  e.  the  heir  of  six 
parts,  .then  these  six  parts  will  make 
up  the  whole  as ;  for  no  one  can  die 
partly  testate  and  partly  intestate, 
t2 
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do  spectatur.  Ete  contrario  potest  except  a  soldier,  whose  intention  in 
quifl.  in  quantascumque  Toluerit  making  his  testament  is  alone  re- 
plunmas  uncias,  suam  hereditatem  warded.  Conversely,  a  testator  may 
diyidere.  divide  his  estate  into  as  many  ounc^ 

more  than  twelve  as  he  thinks  proper. 
D.  xxviii.  6.  60.  2 ;  D.  xxviii.  5. 13.  1,  and  seq. ;  D.  xxix.  1.  6. 

In  making  a  testament,  where  the  testator  wished  to  give 
different  shares  to  his  heirs,  the  singular  system,  alluded  to  in 
the  text,  was  often  adopted.  The  testator  did  not  give  a  fifth, 
a  fourth,  &c.,  to  each  heir,  but  gave  so  many  parts,  e.g.  five  or 
four  parts  to  one  heir,  and  so  many  more  to  another.  The 
number  of  parts  given  to  each  was  added  up,  and  the  total- 
formed  the  number  of  which  these  parts  were  taken  to  be  a 
fraction.  For  instance,  if  a  testator  gave  to  A  five  parts,  to 
B  six,  and  to  C  two,  the  whole  number  amounting  to  thirteen, 
A  took  five-thirteenths,  B  six-thirteenths,  and  C  two-thir- 
teenths. 

So  far  all  was  simple,  but  a  greater  complication  was  intro- 
duced by  adopting,  conjointly  with  this  calculation  of  parts,  a 
mode  of  reckoning  derived  from  the  familiar  measure  of  the 
aSy  or  pound  weight,  and  its  division  into  twelve  ounces.  The 
hereditas  was  considered  to  be  represented  by  the  08,  and  the 
parts  by  the  ounces.  But  the  testator  had  the  power  of  deter- 
mining how  many  ounces  there  should  be  in  this  imaginary 
pound.  In  the  instance  above  given,  the  as  contains  thirteen 
uncice.  But  supposing  the  testator  assigned  a  certain  number 
of  parts  to  some  of  his  heirs,  and  not  to  others  ;  as,  to  A  five 
parts,  to  B  six  parts,  and  then  made  G  a  co-heir,  but  without 
assigning  him  any  number  of  parts ;  the  law  supposed  the 
testator  to  have  divided  his  pound  into  twelve  ounces  as  the 
standard  number,  and  gave  the  heir  to  whom  no  number  of 
parts  was  assigned  such  a  number  as  made  up  the  as.  In  this 
instance,  therefore,  C  would  have  one  ounce  or  part.  But  if 
the  whole  number  of  parts  expressly  given  exceeded  twelve, 
then  the  testator  was  supposed  to  have  been  measuring  out  his 
inheritance  bythe  double  as  (duponrfiit^),  and  the  heir  to  whom 
no  express  number  was  given  took  the  number  of  parts  want- 
ing to  make  up  24.  If  the  parts  expressly  given  exceeded  24, 
then  the  tripdndiuSy  containing  36  ounces,  was  the  measure, 
and  so  on.  The  testator  never  died  only  partly  testate  ;  for 
whatever  he  gave  was  taken  to  make  up  the  whole  inheritance. 
If  his  testament  only  disposed  of  a  portion  of  his  property  in 
the  way  mentioned  in  the  text,  viz.  by  his  only  giving  six 
(ounces  {semis)  to  his  heir,  and  his  instituting  only  one  heir, 
six  was  considered  to  be  the  number  of  ounces  he  wished  to 
Iiave  in  theo^,  and,  therefore,  he  died  testate  as  to  all  his  pro- 
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perty*  If  he  did  not  use  any  expression  referring  to  the  parts 
of  an  as,  but  gave  his  heir  specific  things,  having  other  pro- 
perty besides,  what  he  did  give  was  considered  to  represent 
what  he  did  not  give  ;  as,  for  instance,  if  a  man  possessed  large 
estates,  and  made  A  his  heir,  giving  him  one  farm,  and  named 
no  other  heir,  A  took  all  his  property ;  for  this  one  farm  was 
taken  to  be  a  description  of  the  whole. 

The  as  was  thus  divided :  unciay  one  ounce ;  sextans^  one- 
sixth  of  an  as,  or  two  ounces ;  quadrana,  one-fourth,  or  three 
ounces;  trieTis,  one-third,  or  four  ounces:  quincunx,  five 
ounces ;  semis,  one-half,  or  six  ounces;  septuiix,  seven  ounces; 
6es,  contracted  from  his  triens,  eight  ounces ;  dodrans,  con- 
tracted from  de  quadrans,  the  as  minus  a  quadrans,  nine 
ounces;  dextans,  contracted  from  de  sextans,  ten  ounces, 
and  deunx,  eleven  ounces. 


6.  Si  plores  instituantur,  ita  de- 
mom  j»artiam  distributio  necessaria 
est,  81  nolit  testator  eos  ex  sBquis 
partibus  heredes  esse ;  satis  enim 
constat,  DuUis  partibus  nominatis, 
ex  aeauis  partibus  eos  heredes  esse. 
Partious  autem  in  <][uorumdam 
personis  expressis,  si  quis  alius  sine 
parte  nommatua  erit,  si  quidem 
aliqua  pars  assi  deerit,  ex  ea  parte 
heres  net ;  et  si  plures  sine  parte 
t4cripti  sunt,  omnes  in  eandem  par- 
tem concurrent.  Si  vero  totus  as 
completus  sit,  in  dimidiam  partem 
vocantur,  et  ille  vel  illi  omnes  in 
alteram  dimidiam :  nee  interest 
primus  an  medius  an  novissimus 
sine  parte  heres  scriptus  sit;  ea 
enim  pars  data  intelligitur,  qu£B 
vacat 
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6.  If  several  heirs  be  appointed,  it 
is  not  necessary  that  the  testator 
should  specify  their  several  shares 
unless  he  intends  that  they  should 
not  take  in  equal  portions.  For  if 
no  division  is  made,  the  heirs  clearly 
take  equal  portions.  But  if  the  shares 
of  some  should  be  specified,  and  ano- 
ther be  named  heir  without  having 
any  portion  assigned  him,  he  will, 
take  the  fraction  tnat  maybe  wanting 
to  make  up  the  cw.  And  if  several  be 
instituted  heirs  without  having  any 
portion  assigned  them,  they  wul  all 
divide  this  fraction  between  them. 
But,  if  the  whole  as  be  given  among 
those  whose  parts  are  specified,  and 
there  be  then  no  fraction  left,  then 
they  whose  shares  are  not  specified 
take  one  moiet^,and  he  or  they  whose 
shares  are  specified  the  other  moiety. 
It  is  immaterial  whether  the  heir, 
whose  share  is  not  specified,  hold 
the  first,  middle,  or  last  place  in  the 
institution ;  it  is  always  the  part  not 
specifically  given  that  is  considered 
to  belong  to  him. 
17,  pr.  and  8,  4 ;  D.  xxviii.  6.  20. 


From  this  paragraph  we  may  add  one  more  detail  of  the 
system  pursued  in  calculating  the  parts  of  the  inheritance.  If 
tiie  number  of  parts  expressly  given  amounted  exactly  to 
twelve,  and  there  was  an  heir  instituted  to  whom  no  parts  were 
given,  as  the  parts  given  neither  fell  short  of  the  as,  nor  broke 
into  the  dwponJius,  it  was  necessary  to  make  some  arbitrary 
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regulation  on  the  subject ;  and  that  adopted  was,  that  the 
parts  expressed  should  be  taken  to  be  equal  to  those  not 
expressed ;  and  these  twelve  expressed  parts  should  cover 
one-half  the  inheritance. 


7.  Videamus,  si  pars  aliqua  vacet, 
nee  tamen  quisquam  sine  parte  sit 
beres  institutus,  quid  juris  sit, 
veluti  si  tres  ex  quartis  partibus 
heredes  scripti  sunt  ?  Et  constat 
vacantem  partem  singulis  tacite  pro 
bereditaria  parte  aocedere,  et  per*- 
inde  baberi  ac  si  ex  tertiis  partibus 
beredes  ecripti  essent ;  et  ex  diver- 
30  si  plures  in  portionibus  sint,  ta- 
cite singulis  decrescere,  ut  si  ver- 
bi  gratia  quatuor  ex  tertiis  parti- 
bus heredes  scrijpti  sint,  perinde 
babeantur  ac  si  unusquisque  ex 
quarta  parte  scriptus  fuisset. 


D.  xxTii.  5. 


7.  Let  us  inquire  bow  we  ought  to 
decide  in  case  a  part  remains  unbe- 
queatbedy  and  yet  each  heir  has  bis 
portion  assigned  him :  as,  if  three 
should  be  instituted^  and  a  fourth 
part  given  to  each.  It  is  clear,  in 
this  case,  that  the  undisposed  part 
would  be  divided  among  tnem  in  pro- 
portion to  the  share  bequeathed  to 
each,  and  it  would  be  exactly  as  if 
each  had  had  a  third  part  assigned 
him.  And,  on  the  contrary,  if  several 
heirs  are  instituted  with  such  portions 
as  in  the  whole  to  exceed  the  as,  then 
each  heir  must  suffer  a  proportionate 
diminution ;  for  example,  if  four  are 
instituted,  snd  a  thira  be  given  to 
each,  thip  would  be  the  same  as  if 
each  of  the  written  heirs  had  been 
instituted  to  a  fourth  only. 
13.  2,  and  seq. 

In  this  section  the  division  of  the  inheritance  is  into  defi- 
nite fractional  parts,  as  one-third,  one-fourth,  one-fifth,  a 
division  the  testator  was  always  at  liberty  to  adopt.  If  we 
were  to  use  the  terms  derived  from  the  08,  and  state  the  same 
case  as  that  stated  in  the  text,  we  should  say,  that  if  the  tes- 
tator gave  a  quadrana  to  three  persons,  he  would  thereby 
make  his  as  to  consist  of  nine  ounces  (which  he  was  quite  at 
liberty  to  do),  and  then  a  quadrana  would  give  a  third  of  the 
inheritance;  if  he  gave  a  triens  to  four  persons,  he  would  make 
his  cur  to  consist  of  sixteen  ounces,  and  then  a  trievia  would 
give  a  fourth  of  the  inheritance. 


8.  Et  si  plures  imdaB  (juam  duo- 
decim  distributaa  sint,  is  qui  sine 

Sarte  institutus  est,  quod  dupondio 
eest  habebit ;  idemque  erit,  si  du- 
pondius  expletus  sit.  Qute  omnes 
partes  ad  assem  postea  revocantur, 
quamvis  sint  plurium  unciarum. 


8.  If  more  tban  twelve  ounces  are 
bequeathed,  then  he  who  is  instituted 
without  any  prescribed  share  shall 
have  the  amount  wanting  to  complete 
the  second  m  ;  and  so,  if  all  the  parts 
of  the  second  as  are  already  be- 
queathed, he  shall  have  the  amount 
necessary  to  make  up  the  third  as. 
But  all  these  parts  are  afterwards 
reduced  to  one  single  at,  however 
great  may  be  the  number  of  ounces, 
xxviii.  5.  18. 


'  The  concluding  sentence  of  the  section  means,  that  though. 


LIB.  II.      TIT.  XIV.  279 

for  the  sake  of  calculating  the  parts,  we  go  beyond  the  as  to 
the  dwpondius  or  tri/pondius^  yet  we  must  always  consider 
the  as  as  representing  the  inheritance.  For  example,  to  be 
quite  correct,  we  must  make  15-24th8  into  7^ — I2ths,  so 
that  the  portions  of  the  inheritance  may  be  expressed  with 
reference  to  the  twelve  undcB  of  the  as, 

9.  Heres  pure  et  sub  conditioue  9.  An  heir  may  be  instituted  sim- 

institui  potest,  ex  certo  tempore  aut  ply  or  conditionally,   but  not  from 

ad certum tempus non potestyVeluti  or  to  any  certain  period;  as,   aft«r 

post  quinauennium  quam  moriar,  five  years  from  my  death — or,  from 

vel  ex  calendis  illls  Tel  usque  ad  the  calends  of  such  a  month,  or  until 

calendas  illas  heres  esto.    Denique  the  calends  of  such  a  month.    The 

diem  adjectum  haberi  pro  super-  term    thus    added    is  considered  a 

vacuo  placet,  et  perinde  esse  ac  si  superfluity,   and    the   institution  is 

pure  heres  institutus  esset.  treated  exactly  as  if  unconditionaL 

D.  xxviii.  5. 

If  the  institution  is  conditional,  all  those  rights  which 
otherwise  would  date  from  the  death  of  the  testator,  date  from 
the  accomplishment  of  the  condition.  When  the  condition  was 
accomplished,  the  heir  entered  on  the  inheritance,  and  then  by 
this  aditio  (not  by  the  accomplishment  of  the  condition)  his 
rights  were  carried  back  to  the  time  when  the  testator  died. 
Heres  quandoque  adeundo  hereditatem  jam  tunc  a  morie 
successisse  defundo  intelligitur,  (D.  xxix.  2.  54.) 

It  was  a  principle  of  Eoraan  law  that  a  person  could  not  die 
partly  testate  and  partly  intestate ;  if  his  testament  vras  valid 
at  all,  his  keredes  ab  intestato  were  entirely  excluded.  It  was 
al^^o  a  rule  of  law,  that  a  person  who  once  became  heir,  could 
not  cease  to  be  heir.  Non  potest  {adjectus)  efficere^  ut  qui 
semel  heres  exstitit  desinat  heres  esse,  (D.  xxviii.  5.  88.) 
But  if  a  person  were  instituted  heir  from  a  certain  time,  there 
would  be  no  one  but  the  heredes  ab  intestato  to  take  in  the 
meantime,  and  they  must  cease  to  be  heirs  when  the  time 
arrived ;  if  the  institution  were  ta  take  effect  only  up  to  a 
certain  time,  the  instituted  heir  would  cease  to  be  heir  at  the 
expiration  of  the  time,  and  the  heredes  ah  intestaio  would 
then  take  the  inheritance.  This  would  be  making  the  testator 
die  partly  testate  and  partly  intestate,  and  therefore  the  law  did 
not  permit  such  an  institution.  Such  an  institution  would  also 
have  offended  against  the  second  rule  we  have  just  mentioned, 
viz.  that  a  person  who  had  once  been  heir  could  not  cease  to 
be  heir  (D.  xxviii.  5.  88),  whence  the  adage  semeL  heres  semi" 
per  heres ;  for  in  the  first  case,  the  heredes  ab  intestato^  in 
the  second  the  instituted  heir,  would  cease,  at  the  end  of  a 
certain  time,  to  be  heir.  But  if  the  institution  were  conditional, 
the  heredes  ab  intestato  did  not  take  until  the  condition  was 
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falfiUedy  but  were  excluded  by  the  possibility  which  existed  at 
every  moment  of  time  that  the  testamentary  heir  would  be  able 
to  enter  on  the  inheritance  by  the  condition  being  accom- 
plished.    (See  D.  xxix.  2. 39.) 

The  text  speaks  of  cerium  tempus ;  if  the  time  were  uncer- 
tain, if,  for  instance,  the  testator  said,  let  A  be  my  heir  from 
the  date  of  B's  death,  this  would  operate  to  make  the  institu- 
tion conditional.  Dies  incertus  conditionem  in  teatamento 
facit,  (D.  XXXV.  1.  75.)  It  would  be  uncertain  whether  A 
would  outlive  B  ;  but  if  during  A's  lifetime,  B  died,  which  he 
might  at  any  moment,  the  condition,  viz.  that  A  should  outlive 
him,  would  be  accomplished,  and  this  possibility  excluded  the 
heredea  ah  iniestato. 

10.  Impossibilis  conditio  ia  insti-        10.  An  impossible  condition  in  tbe 
tutionibus  et  legatis,  nee  nonfidei-    institution  of  beirs,  gift  of  legacies, 
oommissb  et  libertatibus,  pro  non    creation  oi  Jideicommissa,    and  gifts 
scripta  babetur.  of  freedom,  is  considered  as  not  in- 
serted at  alL 

D.  xxTiiL  7. 1 ;  D.  xxviii.  7.  14. 

That  the  institution  was  regarded  as  unconditional  instead  of 
void,  when  the  condition  was  one  not  allowed  by  law,  must  be 
ascribed  to  the  anxiety  of  Romans  not  to  die  intestate,  and  the 
consequent  favour  with  which  the  law  regarded  any  means  of 
treating  a  will  as  valid.  An  obligation  containing  an  impos- 
sible condition  would  be  void.     (Bk.  iii.  Tit.  9.  11.) 

PosaibUia  eat  quce  per  rerura  naturam  admitti  poteat:  im- 
poaaibilia  quce  non  poteat .  (Paul.  Servt.  iii.  4.  2.  1.)  But  a 
thing  contrary  to  law,  or  to  honi  marea,  was  considered  as  im- 
possible as  if  it  were  impossible  per  rerum  naturomu  (Paul. 
Sent.  iii.  4.  2.) 

11.  Sipluresconditionesinstitu-  11.  Wben  several  conditions  are 
tioni  adscriptsB  sunt,  siquidem  con-  attached  to  the  institution,  if  tbev 
junctim,  ut  puta  si  illud  et  illud  are  placed  in  tbe  conjunctive,  as,  if 
factum  erit,  omnibus  parendum  this  and  tbat  thing  be  done,  all  tbe 
est;  si  separatim,  veluti  si  illud  conditions  must  he  complied  with, 
aut  illud  factum  erit,  cuilibet  ob-  But,  if  the  conditions  are  placed  in 
temperare  satis  est  the  disjunctive,  as,  if  this  or  thnt  be 

done,  it  will  be  sufficient  to  comply 
with  any  one. 
D.  xxviii.  7.  6. 

12.  E,  quoe  numquam  testator  12.  A  testator  may  institute  per- 
vidityberedesinstituipossunt) veluti  sons  bis  heirs,  whom  be  has  never 
si  firatris  filios  peregn  natos,  igno-  seen,  aa^  his  brother's  sons,  bom  in  a 
rans  qui  essent,  heredes  instituerit ;  foreign  country,  and  unknown  to 
ignorantia  enim  testantis  inutilem  him  ;  for  the  want  of  this  knowledge 
institutionem  non  facit.  will  not  vitiate  tbe  institution. 

C.  vi.  24.  11. 
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Tit.  XV.    DE  VULGARI  SUBSTITUTIONE. 

Potest  autem  quia  in  teatamento  A  man  by  testament  may  appoint 
<)ao  plures  mdus  heredum  facere,  several  degrees  of  heirs ;  as,  lor  in- 
ut  puta  si  ule  heres  non  erit  ille  stance,  if  so  and  so  will  not  be  my 
heres  esto,  et  deinceps  in  quantum  heir,  let  so  and  so  be  my  heir.  And 
velit  testator  subetituere  potest,  et  so  on  through  as  many  substitutions 
novissimo  loco  in  subsidium  yel  as  he  shall  think  proper.  He  may 
senrum  necessarium  heredem  insti-  even,  in  the  last  place,  and  as  an 
tuere.  ultimate  resource,  mstitute  a  slave 

his  necessary  heir. 
D.  xxviiL  6.  36. 

Substitution  was  really  a  conditional  institution.  If  A  is 
not  my  heir,  if,  for  instance,  he  die  before  me,  I  appoint  B. 
The  extent  to  which  substitution  was  carried ,  was  owing  to  the 
importance  attached  to  dying  testate ;  and  partly  also,  in  the 
time  of  the  emperors,  to  the  wish  to  guard  against  the  operation 
of  the  lex  Julia  et  Papia,  which  created  numerous  causes  of 
incapacity  to  take  under  a  testament,  and  gave  the  shares  of 
those  instituted,  but  incapable  of  taking,  as  caducay  to  the 
public  treasury. 

This  kind  of  substitution  is  termed  vulgaris,  as  opposed  to 
substitutio  pupiHariSf  the  subject  of  the  next  Title. 

1.  £t  plures  in  unius  locum  pos-  1.  A  testator  may  subeititute  several 
sunt  substitui,  yel  unus  in  plunum,  in  the  place  of  one,  or  one  in  the 
vel  singuli  singulis,  Tel  invicem  place  of  several,  or  one  in  the  place 
ipsi  qui  heredes  instituti  sunt.  of  each  one,  or  he  may  substitute 

the  instituted  heirs  themselves  reci- 
procally to  one  another. 
D.  xxviii  6.  36. 1. 

Vel  invicem  ipai  qui  heredea  instituti  sunt  If  any  one 
instituted  heir  died  before  the  testator,  or  refused  to  take  his 
share  of  the  inheritance,  his  share  was,  in  fact,  undisposed  of. 
But  as  the  testator  was  always  supposed  to  have  disposed  of 
his  whole  estate  if  he  disposed  of  any  part,  this  share  was 
divided  among  all  those  who  entered  on  the  inheritance  in 
proportions  corresponding  to  the  share  given  them  by  the  will. 
Their  claim  to  this  was  called  the  jus  o^crescendL  But  a  tes- 
tator sometimes  produced  nearly  the  same  eCFect  as  the  law 
would  have  produced  for  him,  by  substituting  the  heirs  who 
entered  on  the  inheritance  in  the  place  of  those  who  did  not, 
thus  preventing  any  share  from  becoming  vacant.  The  effect 
was  nearly  the  same,  but  not  quite  so.  It  was  open  to  the 
substituted  heirs  to  refuse  the  inheritance  of  this  new  part, 
which  required  to  be  expressly  entered  on ;  whereas,  if  they 
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once  entered  on  the  share  given  them  by  the  testament,  they 
could  not  decline  accepting  any  further  portion  which  devolved 
on  them  by  the  jus  accreeceridL  (D.  xxix.  2.  35.)  Again,  the 
representatives  of  a  deceased  heir  received  his  portion  of  the 
part  giv^n  by  the  jus  occrescendL  But  only  those  living  at 
the  time  when  the  choice  of  entering  on  the  vacant  share  was 
oflFered  them,  took  by  substitution  (D.  xxviii.  6.  23 ;  D.  xxviiL 
5.  59.  7),  the  benefit  of  substitution,  like  that  of  institution, 
being  personal.  The  laws  known  under  the  joint  name  of  the 
lex  Julia  et  Papia  PoppcecL,  had  given  a  further  reason  for 
this  mode  of  mutually  substituting  the  heirs  to  each  other. 
By  these  laws  only  the  ascendants  and  descendants  of  the  tes- 
tator could  take  by  the  jus  accrescendi^  snd  the  childless  and 
the  unmarried  were  entirely  excluded.  These  laws,  however, 
had  been  in  a  great  measure  abrogated  by  Constantine  (G.  viii. 
58),  and  were  completely  so  by  Justinian  in  a.d.  434.  (C.  vi. 
51).  It  is  further  to  be  observed,  that,  where  there  were  more 
than  two  persons  instituted,  the  devolution  would  not  be  the 
same  by  substitution  and  by  the  jus  occrescendL  Supposing 
A,  B,  and  C  were  all  instituted  heirs,  and  B  substituted  to  A, 
and  then  D  substituted  to  B ;  if  A  and  B  died,  by  B  being 
substituted  to  A,  the  shares  of  A  and  B  would  both  go  to  D ; 
but  by  the,^  obccrescendi  (i.e.  supposing  B  had  not  been 
substituted  to  A),  the  share  of  A  would  have  been  vacant,  and 
would  have  been  divided  between  D  and  C. 

2.  Et  si  ex  disparibas  oartibiis        2.  If  a  testator,  haying  instituted 
heredes  scriptos  invicem  suDstitue-    seyeral  heirs  with  unequal  shares, 
rit,  et  nullam  mentionem  in  suhsti-    suhstitute  them  reciprocally  the  one 
tutione  partium  habuerit,  eas  vide-    to  the  other,  and  make  no  mention 
tur  in  substitutione  partes  dedisse    of  the  shares  they  are  to  have  in  the 
^uas  in  institutione  expressit;  et    substitution,  he  is  considered  to  have 
ita  diTUS  Pius  reecripsit.  given  the  same  shares  in  the  substi- 
tution, which  he  ffave  in  the  insti- 
tution ;  thus  the  Emperor  Antoninus 
decided  by  rescript 

C.  vi.  26. 1. 

If  he  chose,  however,  to  specify  the  shares  they  were  to  take 
in  that  portion  to  which  they  were  substituted,  there  was  no 
necessity  that  they  should  be  the  same  shares  as  those  they 
were  said  to  take  by  institution. 

3.  Sed  si  instituto  heredi  et  cohe-  8.  If  a  co-heir  be  substituted  to 
redi  suo  substituto  dato  alius  sub-  any  instituted  heir,  and  a  third  per> 
stitutus  fuerit,  divi  Severus  et  son  to  that  co-heir,  the  Emperors 
Antoninus  sine  distinctione  rescrip-  Severus  and  Antoninus  have  oy  re- 
serunt  ad  utramque  partem  subeti-  script  decided,  that  such  substituted 
tutum  admitti.  person  shall  be  admitted  to  the  por- 
tions of  both  without  distinction. 

D.  xxviii.  6.  41. 
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A  testator  institutes  two  heirs,  A  and  B.  He  substitutes  B 
to  A,  but  not  A  to  B;  to  B  be  substitutes  C.  Supposing 
neither  A  nor  B  take  the  inheritance,  C  will  take  the  part  of 
each,  utramque  partem,  and  will  take  it  without  any  distinc- 
tion (^irie  distinctione)Qs  to  what  was  the  order  in  which  the 
testament  was  drawn  up,  or  whether  A  or  B  first  dies  or  refuses 
or  becomes  incapable  of  taking  the  inheritance.  How  he 
would  take  the  part  of  B  is  clear  enough  ;  but  if  B  died  or 
refused  the  inheritance  before  A,  how  would  C  take  A's  share, 
by  the  jus  accrescendi  or  by  substitution  ?  He  did  so  by  the 
rule  aubetltutus  aubatituto  censetur  substitutvs  instituto ; 
the  person  substituted  to  the  substitute  is  considered  sub- 
stituted to  the  instituted  heir  ;  G  is  substituted  to  B, 
who  is  substituted  to  A,  and  therefore  C  is,  by  what  was 
termed  a  tacita  aubstitutio,  substituted  to  A,  and  takes  his 
part 

4.  Si  servum  alienuin  quia  patrem-  4.  If  a  testator  institute  the  slave 
familias  arbitratus  heredem  scripse-  of  another  his  heir,  supposing  him 
rit,  et  si  heres  non  esset,  Mfevium  ei  to  be  sui  juris,  and  if  he  does  not  be- 
substituerit,  isque  servus  jussu  do-  come  his  heir,  he  substitutes  Msevius 
mini  adierit  hereditatem,  Msevius  in  his  place;  then,  if  that  slave 
in  partem  admittitur.  Ilia  enim  should  afterwards  enter  upon  the 
veroasiheresnonerityineoquidem  inheritance  at  the  command  of  his 
quern  alieno  juri  subjectum  esse  mnster,  the  substituted  person,  M»- 
testator  scit,  sic  accipiuntur,  'si  vius,  would  be  admitted  to  a  part, 
neque  ipse  heres  erit,  neque  alium  For  the  words,  '  if  he  do  not  be- 
heredem  effecerit;'  in  eo  vero  quem    come  my  heir/  in  the  case  of  a  per- 

f^atremfamilias  esse  arbitratur,  il-  son,  whom  the  testator  knew  to  be 
ud  significant,  <  si  hereditatem  under  the  dominion  of  another,  are 
sibi,  eive  cujus  juri  postea  subjectus  taken  to  mean,  if  he  will  neither  be- 
ease  ccepent,  non  acquisierit ; '  id-  come  heir  himself,  nor  cause  another 
que  Tioerius  Caesar  in  persona  to  be  heir ;  but  in  the  case  of  a  per- 
Parthemi  servi  sui  constituit.  son  whom  the  testator  supposed  to  be 

free,  the  words  mean,  if  the  heir  will 
neither  acquire  the  inheritance  for 
himself,  nor  for  him  to  whose  domi- 
nion he  may  afterwards  become  sub- 
ject. This  was  decided  by  Tiberius 
Caesar,  in  the  case  of  his  own  slave 
Farthenius. 
D.  xxviii.  5.  40,  41. 

The  para  which  each  took  was  one-half.  (Theoph.  Par.) 
That  each  should  take  half  in  such  a  case  was  a  mere  arbitrary 
regulation,  formed  on  no  principle  of  law,  but  only  meeting,  as 
was  supposed,  the  equity  of  the  case.  It  seemed  hard  that 
the  master  of  the  slave  should  lose  all  benefit  from  the  institu- 
tion, when  the  words  of  the  testament  gave  him  the  whole 
inheritance,  and  haurd  that  the  instituted  heir  should  take 
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nothing  when  the  master  of  the  slave  was  profiting  by  a  mis- 
take of  the  testator.  Accordingly  Tiberius  decided  that  each 
should  have  half. 


Tit.  XVI.     DE  PUPILLARI  SUBSTITUTIONE. 


Liberia  suis  impuberibua  quoe  in 
potestate  ^uis  habet,  non  solum  ita 
ut  supra  dizimuB  substituere  potest^ 
id  est  ut,  si  heredes  ei  non  eztite- 
rinty  alius  ei  sit  heres,  sed  eo  amplius 
ut  etsi  heredes  ei  extiterint  et  ad- 
huc  impuberes  mortui  fuerint,  sit 
eis  aliquis  heres,  yeluti  si  quis  dicat 
hoc  modo :  Titius  filius  mens  heres 
mihi  esto;  si  filius  mens  heres  mihi 
non  erit^  sive  heres  erit  et  prius 
moriatur  quam  in  suam  tutelam 
venerit,  tunc  Seius  heres  esto.  Quo 
casu,  si  quidem  non  extiterit  heres 
filius,  tunc  substitutus  patri  fit 
heres ;  si  vero  extiterit  heres  filius 
et  ante  pubertatem  decesserit,  ipsi 
filio  fit  heres  substitutus;  nam 
moribus  institutum  est  ut,  cum  ejus 
ffitatis  filii  sint,  in  qua  ipsi  sibi 
testamentum  facere  non  possunt, 
parentes  eis  faciant 


A  testator  can  substitute  an  heir 
in  place  of  his  children,  under  the 
age  of  puberty,  and  in  his  power, 
not  only  in  the  manner  we  have  just 
mentioned,  namely,  by  appointing 
some  other  person  his  heir  in  case 
his  children  did  not  become  his 
heirs ;  but  also,  if  they  do  become  his 
heirs,  but  die  under  the  age  of  pu- 
berty, he  may  substitute  anotner 
heir;  as  for  example,  4et  Titius,  my 
son,  be  my  heir,  and,  if  he  should  not 
become  my  heir,  or,  becoming  my 
heir,  should  die  oefore  he  comes  to 
be  his  own  master,  t.«.  before  he 
arrives  at  puberty,  let  Seius  be  my 
heir.'  In  this  case,  if  the  son  do 
not  become  the  testator's  heir,  the 
substituted  heir  is  heir  to  the  father; 
but,  if  the  son  becomes  heir,  and 
then  dies  under  the  age  of  puberty, 
the  substituted  heir  is  then  heir  to 
the  son.  For  custom  has  established, 
that  parents  may  make  testaments 
for  their  children,  who  are  not  of  an 
age  to  make  testaments  for  them- 


selTes. 
Gai.  ii.  179, 180. 

A  child  under  the  age  of  puberty  might  be  sui  juris,  and  so 
have  the  legal  capability  of  making  a  testament ;  his  atattis 
might  be  such  as  to  give  him  thetestamenti  factioyhut  he  would 
not  have  the  power  of  exercising  his  right  to  make  a  testament, 
according  to  the  distinction  between  a  right  and  the  power  of 
availing  one's  self  of  the  right,  so  often  met  with  in  Koman 
law.  If  this  child,  then,  died  before  attaining  fourteen  years, 
he  would  necessarily  die  intestate,  which  in  Eoman  eyes  was  so 
great  a  misfortune  for  any  one,  that  the  father  of  the  child  was 
permitted  to  make  the  child's  testament,  but  only  as  a  part  and 
as  accessory  to  his  ovm  ;  except  in  the  case  of  a  soldier,  who 
might  make  a  child's  testament  without  making  one  for  him- 
self.   (D.  xxviii.  6.  2.)   The  right  to  make  a  child's  testament 
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depended  on  the  possession  of  the  pcUria  potestaSy  and  could 
only  be  exercised  with  regard  to  those  children  who  were  in 
the  father's  power. 

In  the  words  «i  filius  meua  herea  mihi  non  eritfdveheres  erit 
et  prius  moriaturj  we  have  an  instance  both  of  the  vulgar  and 
the  pupillary  substitution.  It  was  long  a  vexed  question  among 
the  jurisprudents  (Cic.  de  Oral.  1.  39. 57),  whether,  if  one  only 
was  expressed,  the  other  was  implied ;  whether,  for  instance, 
if  the  words  ai  filius  meua  herea  raihi  non  erit  stood  alone, 
and  the  child  became  heir  but  died  under  the  age  of  puberty, 
the  substituted  heir  would  take  as  if  he  had  been  substituted  by 
pupillary  substitution.  Marcus  Aurelius  terminated  the  doubt 
by  deciding  that  each  substitution  implied  the  other  (D.  xxviii. 
6.  4),  so  that,  when  the  son  was  instituted  heir,  the  person 
substituted  to  him  by  pupillary  substitution  was  considered  as 
substituted  to  him  by  vulgar  substitution ;  and  conversely,  the 
person  substituted  by  vulgar  substitution  was  considered  as 
substituted  by  pupillary  substitution,  unless,  in  either  case, 
the  testator  had  expressed  a  wish  to  the  contrary. 

1.  Qua  ratione  excitati,  etiftm  1.  Guided  by  a  similar  principle, 
coDstitutionem  poeuimus  in  nostro  we  have  also  inserted  a  constitution 
codice,  qua  prospectum  est,  ut  si  in  our  code,  which  provides  that,  if 
mente  captos  habeant  filios  yel  ne-  a  man  have  children,  grandchildren, 
potee  vel  pronepotes  cujuscumque  or  great-grandchildren,  out  of  their 
sexus  Tel  gradus,  liceat  els,  etsi  pu-  right  minds,  of  whatever  sex  or  de- 
beres  sint,  ad  exemplum  pupillaris  gree,  he  may  substitute  certain  per- 
substitutionis  certas  personas  sub-  sonn  as  heirs  in  place  of  such  enli- 
st ituere;  sin  autem  resipuerint,  dren,  on  the  analogy  of  pupillary 
eamdem  substitutionem  infirmari,  substitution,  although  they  have  at- 
et  hoc  ad  exemplum  pupillaris  sub-  tained  the  age  of  pu^rty.  Bxxt  if  they 
stitutionis,  quie  postquam  pupiLlus  regain  their  reason,  the  substitution 
adoleverit,  infirmatur.  is  void,  on  the  analogy  of  pupillary 

substitution,  which  ceases  to  operate 
when  the  minor  attains  to  puberty. 
C.  vi.  26.  9;  D.  xxviii.  6.  14. 

This  kind  of  substitution  is  termed  by  the  commentators 
qiiaaUpufilUiria  or  exemplaria,  because  made  ad  exemplum 
pupiUaria  auhatitutionia.  The  power  here  given  differs  from 
that  of  making  a  child's  testam^ent  in  two  points :  (1),  it  could 
be  made  by  any  ascendant,  whether  paternal  or  maternal, 
and  not  only  by  the  paterfamiliaa  ;  and  (2),  the  testator 
could  not  substitute  any  one  he  pleased.  He  was  obliged  to 
appoint  one  among  certaa  peraoncia,  viz.  one  of  the  descend- 
ants of  the  insane,  and,  if  there  were  none,  then  one  of  his 
brothers.  If  be  had  no  brother,  the  choice  of  the  testator  was 
then  unrestrained.     (C.  vi.  26.  9.) 
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If  for  any  other  cause  than  insanity  a  descendant  were 
incapable  of  making  a  testament,  the  emperor  would,  if  he 
thought  iit^  give  a  licence  to  the  head  of  the  family  to  make 
a  testament  for  him.     (D.  xxviii.  6.  43.) 


2.  Igitur  in  pnpillari  8ab0titatione 
flecundum  pnefatum  modum  ordi- 
nata  duo  quodammodo  aunt  testa- 
menta,  alterum  patris,  altenim  filii; 
tao<}uam  si  ipse  filius  sibi  heredem 
instituissety  aut  certe  tmum  est 
testamentum  duaram  causarum,  id 
est,  duaram  bereditatum. 

Gai. 

3.  Sin  autem  quis  ita  fonnidolosua 
sit,  ut  timeret  ne  filius  ejus  pupillus 
adhuc,ex  eo  quod  palam  substitutum 
accepit,  post  obi  turn  ejus  periculo 
insidiarum  subjiceretur,  yulirarem 
quidemsubstitutionem  palam  facere 
et  in  primis  testament!  partibus  de- 
bet; iUam  autem  substitutionem 
per  quam,  etsi  heres  extiterit  pupil- 
lus et  intra  pubertatem  decesserit, 
substitutus  vocatuTy  separatim  in 
inferioribus  partibus  scnberei  eam- 
que  partem  proprio  lino  ]fropriaque 
cera  consignare,  et  in  pnore  parte 
testamenti  cavere,  ne  inferiores  ta- 
bulae yivo  filio  et  adhuc  impubere 
aperiantur.  Hind  palam  est,  non 
iaeo  minus  valere  substitutionem 
impuberis  filii,  quod  in  iisdem  ta- 
buiis  scripta  sit^uibus  sibi  quisque. 
heredem  instituisset,  quamyis  pu- 
pillo  hoc  periculosum  sit 


Gai. 

4.  Non  solum  autem  heredibus 
institutis  impuberibus  Hberis  ita 
subetituere  parentes  poesunt,  ut  etsi 
heredes  eis  extiterint  et  ante  puber- 
tatem mortui  fuerint,  sit  eis  beres 
is  quem  ipsi  Toluerint ;  sed  etiam 
exberedatis :  itaaue  eo  casu,  si  <|uid 
pupillo  ex  hereaitatibus  legatisve 
aut  donationibus  propinquorum  at^ 
^ue  amicorum  aoquisitum  fuerit| 
id  omne  ad  substitutum  pertinebit. 
Qufficumque  diximus  de  substitu- 


2.  In  a  pupillaiy  substitution,  made 
in  the  way  we  have  mentioned,  there 
are  in  a  manner  two  testaments,  one 
of  the  father,  the  other  of  the  son, 
as  if  the  son  had  instituted  an  heir 
for  himself;  or  at  least  there  is 
one  testament,  operating:  on  two  ob- 
jects, that  IB,  two  inheritances. 

ii.l80. 

3.  If  a  testator  be  so  apprehensive 
as  to  fear  lest,  after  his  death,  his 
son,  being  vet  a  pupil,  should  be  ex- 
posed to  the  risk  of  having  designs 
formed  against  him,  firom  another 

E arson  bemg  openly  substituted  to 
im,  he  ought  to  make  openly  a  vul- 
var substitution,  and  insert  it  in  the 
first  part  of  his  testament;  and  to 
write  the  substitution,  by  which  a 
substituted  heir  is  called  to  the  in- 
heritance, if  his  son  should  become 
an  heir  and  then  die  under  the  age  of 
puberty,  by  itself,  and  in  the  lower 
part,  which  part  ought  to  be  sepa- 
rately tied  up  and  sealed:  and  he 
ought  also  to  insert  a  clause  in  the 
first  part  of  his  testament,  forbidding 
the  lower  part  to  be  opened,  while 
his  son  is  alive,  and  vrithin  the  age  of 
puberty.  Of  course  a  substitution  to 
a  son  under  the  age  of  puberty  is  not 
less  yalid  because  vmtten  on  the 
same  tablet  in  which  the  testator  has 
instituted  him  his  heir,  whatever 
danger  it  may  involve  to  the  pupiL 
iL181. 

4  Parents  may  not  only  substitute 
to  their  children  under  the  age  of 
puberty,  so  that  if  such  children  be- 
come their  heirs,  and  die  under  the 
age  of  puberty,  any  one  whom  the 
testator  pleases  shall  be  made  their 
heir,  but  they  may  also  substitute 
to  their  disinherited  chUdren;  and 
therefore,  in  such  a  case,  whateyer 
a  disinherited  child,  witMn  the  age 
of  puberty,  may  have  acquired  by 
succession,  by  legacies,  or  by  gift 
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done  im]^uberaiii  liberorum  vel  from  relations  and  MendB,  will  all 
heredum  infititutorum  Tel  exhere-  become  the  property  of  the  subeti- 
datonuui  eadem  etiam  de  postumia  tuted  heir.  All  we  have  said  con- 
inteUigimua.  coming  the  substitution  of  pupils, 

instituted  heirs,  or  disinherited  chil- 
dren, is  applicable    also  to  post- 
humous chDdren. 
Gal  ii.  182, 183. 

It  was  not  because  be  instituted  a  cbild  in  his  own  testa- 
ment that  a  paterfamilias  could  make  the  testament  of  that 
child,  but  because  the  child  was  in  his  power,  and  hence  he 
could  make  the  testaments  even  of  children  whom  he  dis- 
inherited. Grandchildren  and  other  descendants  could  also  be 
made  subject  to  a  pupillary  substitution  by  their  grandfather, 
if  they  were  immediately  in  his  power,  tiiat  is,  if  their  own 
father  was  dead  or  emancipated. 

It  was  necessary  that  the  child  should  be  under  the  power 
of  the  father  at  the  time  of  making  the  testament,  and  also  at 
that  of  the  father's  death.  No  testator  could,  therefore,  sub- 
stitute to  an  emancipated  child.  (D.  xxviii.  6.  2.)  If,  after 
the  child  became  aui  juriSf  he  was  arrogated,  this  vitiated  the 
substitution  :  but  the  person  who  arrogated  him  was  obliged  to 
give  security  that  if  the  child  died  under  the  age  of  puberty,  he 
would  give  up  to  the  substituted  heir,  or  to  the  heredee  legitim;i 
if  no  one  was  substituted,  all  that  would  have  to  come  to  the 
pupU  if  the  substitution  had  remained  valid.  It  is,  perhaps, 
hardly  necessary  to  observe,  that  in  every  case  of  pupillary 
substitution,  the  substituted  heir  took  not  only  what  the  pupil 
received  from  the  father,  but  all  that  the  pupil  would  have  had 
to  dispose  of  by  testament,  if  he  had  been  capable  of  making 
a  testament. 

6.  Liberis  autem  suis  testamen-  5.  No  parent  can  make  a  testament 
tum  nemo  facere  notest,  nisi  et  sibi  for  his  children,  unless  he  also  make 
faciat  \  nam  pupiliare  testamentum  a  testament  for  himself:  for  the  pu- 
pars  et  sequela  est  patemi  testa-  pillary  testament  is  a  part  of,  and 
menti,  adeo  ut  si  patris  testamen-  accessory  to,  the  testament  of  the 
tum  non  valeat,  nee  filii  quidem  parent,  so  much  so,  that  if  the  testa- 
valebit.  ment  of  the  father  is  not  valid,  nei- 

ther is  that  of  the  son. 
D.  zxyiii  6.  2. 1. 

The  two  testaments  were  generally  contained  in  the  same 
instrument ;  but  a  testator  mighty  if  he  pleased,  make  his  son's 
testament  by  a  different  instrument,  or  might  even  make  it  by 
verbal  nuncupation,  although  his  own  testament  was  written. 
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6.  Vel  Bingulis  autem  liberiSf  vel 
ei  qui  eorum  noTiasimus  impubes 
monetur,  substitui  potest :  siugulis 
quidem  si  neminem  eorum  intestato 
decedere  Toluit^  noyissimo  si  jus 
legitimarum  hereditatum  integrum 
inter  eos  custodiri  velit. 


6.  A  parent  may  make  a  pupillary 
substitution  to  each  of  his  children, 
or  to  him  who  shall  die  the  last  un- 
der the  age  of  puberty ;  to  each,  if 
he  be  unwilling  that  any  of  them 
should  die  intestate ;  to  the  last  who 
shall  die  within  the  age  of  puberty, 
if  he  wish  that  the  order  of  leoiti- 
mate  succession  should  be  rigidly 
preserved  among  them. 


D.  xxviii.  6.  87. 


7.  Substitnitur  autem  impuberi 
aut  nominatim,  veluti  Titius.  aut 
generaliter,  ut  auisquis  mihi  neres 
erit :  ^uibus  verbis  vocantur  ex  sub- 
stitutione,  impubere  mortuo  iilio, 
qm  et  ei  acripti  sunt  heredes  et  ex- 
titerunty  et  pro  qua  parte  heredes 
facti  sunt 


7.  A  substitution  maybe  made  to 
a  child  under  the  age  of  puberty,  by 
name,  as,  ^let  Titius  be  heir;'  or  ge- 
nerally; for  instance, '  whoever  shall 
be  my  heir.*  By  these  latter  words, 
all  are  called  to  the  inheritance  by 
substitution,  on  the  death  of  the  son 
under  the  age  of  puberty,  who  hav^ 
been  instituted,  and  have  become 
heirs  to  the  father,  and  each  in  pro- 
portion to  the  share  assigned  to  nim 
as  heir. 
D.  xxviii.  6.  8.  1. 

Quisquia  mihi  heres  erit,  herea  filio  meo  vmpuberi  esto, 
would  be  the  full  expression. 


8.  Masculo  igitur  usque  ad  qua- 
tuordedm  annos  substitui  potest, 
feminsB  usque  ad  duodecim  annos ; 
et  si  hoc  tempus  excesserint,  sub- 
stitutio  evanescit 

D.  xxvi 


8.  A  substitution  may  then  be  made 
to  males,  up  to  the  age  of  fourteen ; 
and  to  females,  up  to  that  of  twelve 
years :  this  age  once  passed,  the  sub- 
stitution is  at  an  end. 
ii.  a  14. 


The  father  could  not  extend  the  time  beyond  fourteen  yeakrs, 
but  be  could  make  it  less ;  as,  for  example,  sifilius  meus  intra 
decimum  annum  decesset^. 

The  substitutio  jywpiUaris  would  be  at  an  end  not  only  by 
the  pupil  attaining  the  age  of  puberty,  but  by  his  undergoing 
a  capitis  deminutio  before  the  age  of  puberty,  or  dying  before 
his  father,  as,  in  either  of  these  cases,  it  would  be  impossible 
he  should  make  a  testament.  Or,  again,  if  no  one  entered  on 
the  father^s  inheritance,  or  the  father's  testament  was  in  any 
way  made  inoperative,  the  testament  of  the  son  was  void,  be- 
cause it  was  on  the  validity  of  the  testament  of  the  father  that 
the  validity  of  the  testament  of  the  son  depended. 


9.  Extraneo  vero  vel  filio  puberi 
heredi  instituto  ita  substituere  nemo 
potest;  ut  si  heres  extiterit  et  intra 


9.  After  having  instituted  a  stranger 
or  eon  of  full  age,  a  testator  cannot 
then  go  on  to  substitute  another 


LIB.  II.      TIT.  XVII.  289 

aliqaodteinpiisdeeeBflerityaliiiBeirit  heir  to  him^  if  he  dies  within  a 

heres ;  sed  hoc  solam  permissum  certain  time.   All  that  ia  allowed  is, 

est,  ut  eum  per  fideicomroisstun  tea-  to  obli^,  by  a  Jideicamnunufn,  the 

tator  obliget  aUi  hereditatem  ejus  person  instituted  to  give  up  all  or 

▼el  totam  vel  pro  parte  restituere :  a  part  to  a  third  person.     What  the. 

quod  jus  quale  sit^  suo  loco  trade-  law  is  on  this  point  we  will  explain 

mus.  in  its  proper  place. 

Gal  ii.  184. 

It  is  to  be  obeerved  that,  in  %  fideioomimiasum^  the  testator 
does  not  attempt  to  deal  with  the  inheritance  of  another ;  he 
only  regulates  the  transmission  of  his  own. 


Tit.  XVIL    QUIBUS  MODIS  TESTAMENTA 
INFIRMANTUR. 

Testamentum  jure  factum  usque  A  testament,  legally  made,  remains 
adeo  Tslet  donee  rumpatur  irri-  valid,  until  it  be  either  revoked  or 
tumve  fiat.  rendered  ineffectual 

If  something  wereoriginallywanting  totheYalidity  of  the  tes- 
tament, it  was  spoken  of  as  being  injustum,  non  jure  factum ; 
as  i/mperfedum,  if  some  formaUty  were  wanting ;  and  as  nvl- 
liiL8  moTnenti,  if  a  child  were  not  properly  disinherited.  But 
it  might  be  quite  valid  when  made,  and  subsequently  lose  its 
effect ;  in  such  a  case  it  was  either  ruptum,  i.  e.  its  force  was 
broken,  it  was  revoked,  either  by  agnation  of  a  auua  heres^  or 
by  a  subsequent  testament ;  or  it  was  irritum,  rendered  useless 
by  the  testator  undergoing  a  change  of  status^  or  by  no  one 
entering,  under  it,  on  the  inheritance.  In  this  last  case  it  was 
specially  said  to  be  destituturti ;  but  the  general  expression 
irritwm  was  applied,  as  well  as  the  more  particular  term 
deetitutwm,  to  a  testament  that  had  been  abandoned. 

We  have  no  term  nearer  to  ruptum  than  revoked ;  but  it 
does  not  express  it  very  accmrately,  as  the  rupture  of  the  testa- 
ment might  be  something  quite  independent  of  the  testator's 
will,  whereas  revocation  properly  implies  a  voluntary  act  of 
the  testator.  We  have  hitherto,  in  order  to  keep  up  the 
metaphor,  translated  it,  '  the  force  of  the  testament  is  broken ;' 
but  this  paraphrase  is  too  cumbrous  to  be  retained  when  the 
expression  occurs  frequently. 

1.  Rumnitur  autem  testamentum  1.  A  testament  is  revoked  when  the 
cum  in  eodem  statu  manente  testa-  testator  still  remaining  in  the  same 
tore  ipsius  testament!  jus  vitiatur.  ttatus,  the  effect  of  the  testament  is 
Si  quis  enim  post  factum  testa-  destroyed  ;  for  if,  after  making  his 
mentum  adoptaverit  sibi  filium  per    testament,  he  arrogates  a  person  $t$i 
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impemtorem,  emn,  qui  est  sui  juris, 
ant  per  pnetorem  secundum  noe- 
tram  conistitutionem,  earn  qui  in 
potestate  parentis  fuerit,  testamen- 
tum  ejus  rumpitur  qussi  adgna- 
tione  suiheredis. 


jum  by  licence  from  tbe  emperor,  or 
if,  in  the  presence  of  the  prsBtor,  and 
by  virtue  of  our  constitution,  he 
adopts  a  child  under  the  power  of  his 
natural  parent,  then  the  testament 
would  be  revoked  by  this  quasi- 
agnation  of  a  wm  hem. 
Gai.  iL  138,  and  foU. 

We  have  already  seen  how  the  rupture  of  the  testament 
might  be  avoided  by  instituting  or  disinheriting  posthumous 
chUdren  and  qv/isirpostumi.  But  when  a  new  suus  here* 
came  into  the  family  by  the  civil  agnation  produced  by  adop- 
tion or  arrogation^  the  stricter  law  of  the  time  of  Gains  pro- 
nounced that  tbe  testament  was  inevitably  revoked.  But  in 
the  times  of  the  later  jurists,  if  the  new  auua  herea  had  been 
instituted  by  anticipation,  the  testament  was  considered  as  not 
revoked  (D.  xxviii.  2.  23),  and  it  was  only  when  he  had  been 
omitted  or  disinherited,  that  the  rule  making  tbe  testament  of 
no  effect  was  allowed  to  prevail.  And  Justinian  seems  here  to 
countenance  the  opinion  by  omitting  the  word  omnimodOj 
which  Gains  adds  to  rumpitur. 


2.  A  fonner  testament  is  equally 
revoked  by  a  subsequent  one  made 
as  the  law  requires,  nor  does  it  sig^ 
nify  whether  under  the  new  teator 
ment  any  one  becomes  heir  or  not ; 
the  onlv  question  is,  whether  there 
could  have  been  an  hdr  under  it : 
therefore,  if  an  instituted  heir  re- 
nounces, or  dies,  either  during  the 
life  of  the  testator,  or  after  the  tes- 
tator's death, but  before  the  heir  can 
enter  upon  the  inheritance,  or  if  his 
interest  terminates  by  the  failure  of 
the  condition  under  which  he  was 
instituted — in  any  of  these  cases,  the 
testator  dies  intestate  ;  for  the  first 
testament  is  invalid,  being  revoked 
by  the  second,  and  the  second  is  of 
as  little  force,  as  there  is  no  heir 
under  it. 
Gai.  ii.  144. 

If  the  heir  instituted  in  a  second  testament  would  have 
taken  as  herea  ah  inteatatOy  the  second  testament,  although  it 
might  be  not  formally  made  (jure  perfectum\  was  still  held 
valid,  as  an  expression  of  the  last  will  of  the  deceased,  who 
died  intestate  indeed,  but  whose  wishes  were  binding  on  the 
heir.     (D.  xzviiL  3.  2 ;  C.  vi.  23.  21.  3.) 


2.  Posteriore  quoque  testamento, 
quod  jure  perfectum  est,  superius 
rumpitur;  nee  interest,  extiterit 
aliquis  heres  ex  eo,  an  non ;  hoc 
enim  solum  spectatur,  an  sliquo 
casu  existere  potuerit.  Ideoque  si 
quis  aut  noluerit  heres  esse,  aut 
vivo  testatore  aut  post  mortem 
ejus  ante  quam  hereditatem  adiret 
decesserit,  aut  conditione  sub  qua 
heres  institutus  est  defectus  sit,  in 
his  casibus  paterfamiliss  intestatus 
moritur :  nam  et  prius  testamentum 
non  valet  ruptum  a  posteriore,  et 
posterius  SBque  nullas  habet  vires, 
cum  ex  eo  nemo  heres  extiterit. 
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The  two  modes  mentioned  in  the  text  hy  which  a  testament 
could  be  revoked  are  the  agnation  of  a  suns  heres  and  the 
making  a  subsequent  testament.  But  the  testator  could  also 
revoke  it  by  tearing  or  defacing  it,  or  by  signifying  a  wish  to 
have  it  revoked  before  three  witnesses,  or  by  a  formal  deed, 
provided,]n  this  last  case,  that  ten  years  intervened  between  the 
making  the  testament  and  the  testator's  death.  Theodosius 
had  enacted  that  a  testament  should  be  always  invalid  after  ten 
years  had  expired  from  the  time  of  its  being  made.  Justinian 
allowed  testaments  to  remain  valid  for  any  length  of  time,  but 
retained  the  effect  of  the  lapse  of  time  in  the  one  case  of  the 
testator  signifying  his  wish  to  have  hiB  testament  revoked. 
(C.  vi.  23.  27.) 

When  it  is  said  that  a  subsequent  testament  to  revoke  a 
prior  one  must  be  regularly  made,  it  must  be  understood  that, 
in  the  case  of  soldiers,  their  privilege  of  making  a  testament 
in  any  way  they  pleased  would  permit  them  to  revoke  a  prior 
testament  by  any  testament  that  expressed  their  intentions. 


3.  Sed  et  si  quia,  priore  testamento 
jure  peifecto,  posteiius  ceque  jure 
lecerit,  etiamsi  ex  certis  reiun  in  eo 
heiedem  instituerit,  saperius  testa- 
menttim  snblattim  esee  aivi  Severus 
et  Antottiniis  rescripserunt.  Cujus 
cQDstitiitionis  verba  inseri  juarimuSy 
cum  aliud  quoqne  pneterea  in  ea 
ooDfltitutione  expressum  est  '  Im- 
peratorea  Severus  et  Antoninus  Coc- 
ceio  Campano:  Testamentum  se- 
cundo  loco  factum,  licet  in  eo  cer- 
tarum  rerum  herea  seriptua  ait, 
perinde  jure  valere  ac  ai  rerum 
mentio  facta  non  eaaet ;  aed  teneri 
h^edem  acriptum  ut  contentua  re- 
buasibi  datia,  aut  auppletaquarta  ex 
lege  Falcidia,  hereditatem  reatituat 
bia  qui  in  priore  teatamento  acripti 
fuerant,  propter  inaerta  verba  ee- 
cundo  teatamento,  quibua  ut  valeret 
priua  teatamentum  expreasum  eat, 
dubitaii  non  oportet/  Et  ruptum 
quidem  teatamentum  hoc  modo 
effidtur. 


3.  If  any  one,  after  having  made 
a  valid  teatament,  makea  another 
equally  valid,  although  the  heir  la  in- 
stituted therein  for  certain  particular 
thinga  only,  yet  aa  the  Emperora  Se- 
verus and  Antoninua  have  decided  by 
a  rescript,  the  first  teatament  ia  con- 
sidered to  be  thereby  deetroyed.  We 
have  ordered  the  words  of  this  con- 
stitution to  be  here  inserted,  as  it 
contains  a  further  provision.  '  The 
Emperors  Severus  and  Antoninua  to 
Cocceiua  Campanua :  a  aecond  teata- 
ment,^ although  the  heir  named  in 
it  be  instituted  to  particular  thinga 
only,  ahall  be  aa  valid  aa  if  the  things 
had  not  been  a]>ecified^  but  unquea- 
tionably  the  heir  inatituted  in  the 
aecond  teatament  muat  content  him- 
eelf  either  with  the  thinga  given  him, 
or  with  the  fourth  part,  made  up  to 
him  according  to  the  Fakidia  lex,  and 
ahall  be  bound  to  restore  the  rest  of 
the  inheritance  to  the  heirs  instituted 
in  the  first  testament,  on  account  of 
the  words  inserted  in  the  second,  by 
which  it  is  declared,  that  effect  shall 
be  given  to  the  first  testament' 
This,  therefore,  is  a  mode  in  which 
a  testament  is  revoked. 
D.  xxxvi.  i:  29. 
It  was  not  the  lex  Falddia,  but  the  senatv^'ConsiUtum 
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Pegasianum,  by  which  this  fourth  was  in  such  a  case  given  to 
the  heir.     (See  Tit  23.  5.) 

If  the  heir  were  instituted  for  a  part  only^  certce  res^  he 
would  by  law  be  instituted  for  the  whole,  as  no  one  could  die 
partly  testate;  but  if  in  the  second  testament  it  were  ex- 
pressed that  the  first  should  be  valid,  this  would  be  the  same 
as  imposing  9k  fideicomrnMaum  on  the  heir  under  the  second 
testament,  the  terms  of  ^e^  fideicommiasum  being  contained 
in  the  first  testament. 


4.  Alio  quoqne  modo  testamenta 
jure  &cta  iofirmantor,  velati  cum  is 
qui  fecit  testamentum,  capite  demi- 
nutus  sit.  Quod  quibus  modia  ao- 
ddatfprimo  libro  retulimua. 


Oai.  ii.  145. 


4.  Testaments  Talidly  made  are 
also  invalidated  in  another  way,  vis. 
if  the  testator  suffer  a  capitU  dend- 
nutio.  We  have  shown  in  the  First 
Book  under  what  drcumstanoes  this 
may  happen. 


As  it  was  from  his  civil  status  that  a  testator's  power  of 
making  a  testament  proceeded,  any  change  in  this  was  held  to 
invalidate  any  exercise  of  the  power  made  before  the  change. 


5.  In  such  a  case  testaments  are 
said  to  become  ineffectual,  although 
those  which  are  revoked,  or  whidi, 
from  the  beginning,  were  not  legally 
valid,  may  equally  well  be  termed 
ineffectuaL  We  may  also  term  those 
testaments  revoked,  which,  being  at 
first  legally  made,  are  affcerwuds 
rendered  ineffectual  by  a  agntis  de- 
tnimdio.  But,  as  itis  more  convenient 
to  distinguish  by  different  terms  each 
cause  that  invalidates  a  testament, 
some  are  said  to  be  irregularly  made, 
and  others,  reffularlj  made,  to  be 
revoked  or  renaered  meffectuaL 
Gal  IL  146. 

Under  irrita  testamerUa,  we  must  include  those  which  the 
jurisconsults  termed  destitutay  i.e.  abandoned,  by  no  one  en- 
tering on  the  inheritance. 


5.  Hoc  autem  casu  irrita  fieri 
testamenta  dicuntur,  cum  alioquin 
et  quce  rumnuitur  irrita  fiant,  et 
quse  statim  at)  initio  non  jure  fiunt 
irrita  sunt,  et  ea  qu»  jure  facta 
sunt  etpoetea  propter  capitis  demi- 
nutionem  irrita  fiunt,  poesumus 
nihilominus  rupta  dicere ;  sed  quia 
sane  commodius  eratsingulascausas 
singulis  appellationibus  disting^, 
ideo  qusedam  non  jure  facta  dicun- 
tur, qufedam  jure  facta  rumpi  vel 
irrita  fieri. 


6.  Non  tamen  per  omnia  inutilia 
sunt  ea  testamenta,  quce  ab  initio 
jure  facta  propter  capitis  deminu- 
tionem  irrita  lacta  sunt.  Nam  si 
septem  testium  siffnis  signata  sunt, 
potest  scriptus  heres  secundum 
tabulas  testament!  bonorum  posses- 
sionem agnoscere,  si  modo  derunctus 
et  civis  Komanus  et  suce  potestatis 
mortis  tempore  Aierit :  nam  si  ideo 
irritum  factum   sit  testamentum, 


6.  But  testaments  at  first  validly 
made,  and  afterwards  rendered  inef- 
fectual by  a  capitis  deminutio,  are  not 
absolutely  void;  for  if  they  have  heea 
attested  by  the  seals  of  seven  wit- 
nesses, the  instituted  heir  can  obtain 
possession  of  the  goods  according  to 
the  testament,  provided  that  the  tes- 
tator was  a  Roman  citizen,  and  was 
sfu  juris  at  the  time  of  his  death.  For 
if  a  testament  becomes  void  because 
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quia  dyitatem  vol  etiam  libertatem 
teetator  amiait,  aut  quia  in  adop- 
tionem  ae  dedit,  et  mortis  tempo- 
re in  adoptivi  patria  potestate  sit, 
non  potest  scriptua  nerea  aecun- 
dom  tabulaa  bonorum  poaaeeaionem 
petere. 

Gai. 


the  testator  haa  loat  the  right  of  a 
citizen,  or  hia  liberty,  or  beoauae  he 
has  given  himaelf  in  adoption,  and 
at  the  time  of  hia  death  waa  imder 
the  power  of  hia  adoptiye  father,  then 
the  inatituted  heir  cannot  demand 
poaaeaaion  of  the  gooda  according  to 
the  terma  of  the  teatament. 
ii.  147. 


The  meaning  of  the  praetor  giving  the  bonorum  posaesaio 
secundum  taJbuUia  is,  that  he  ordered  that  possession  of  the 
property  should  be  given  as  the  testator  intended^  though,  by 
the  rules  of  strict  law,  the  testament  in  which  he  had  expressed 
bis  intention  was  invalidated.  The  instance  alluded  to  in  the 
text  is  that  of  a  testator,  after  making  his  testament,  suffering 
a  capitis  deminutio,  but  returning  to  his  old  status  before 
djring.  In  such  a  case  the  praetor  gave  the  bonarum  possessio 
as  he  did  if  a  person,  arrogated  and  then  emancipated,  ex- 
pressly declared  his  wish  to  abide  by  his  testament  made  be- 
fore arrogation.     (Gai.  ii.  147.) 


7.  £x  eo  autem  aolo  non  poteat 
iiifirmari  testamentum,  quod  poetea 
testator  id  noluit  valere:  usque  adeo 
ut,  etai  quia  post  factum  priua  testa- 
mentum poeterius  facere  coeperit,  et 
aut  mortalitate  prseventus,  aut  quia 
eum  ejus  rei  poenituit,  non  perfece- 
rit,  divi  Pertmacis  oratione  cautum 
ait  ne  alias  tabuLe  priores  jure 
factsB  irritsd  fiant,  nisi  sequentes 
jure  ordinatiB  et  perfectao  fuerint; 
nam  imperfectum  testamentum  sine 
dubio  nullum  eat. 

D.  zxziv.  4 ', 
See  note  on  paragraph  2. 

8.  Eadem  oratione  expresait,  non 
admissurum  ae  hereditatem  ejua  qui 
litia  cauaa  principem  reliquerit  ne- 
redem.  ne<]^ue  taWaa  non  le^^itime 
factas  m  qmbus  ipse  ob  eam  causam 
heres  institutus  erat  probaturum 
neque  ex  nuda  voce  hen»dia  nomen 
admiaauTum,  neque  ex  ulla  acriptura 
cui  juria  auctoritaa  desit  ahquid 
adepturum.  Secundum  hsac  divi 
quoque  Severua  et  Antoninua  bsq- 
pisaime  reacripeerunt :  licet  enim 


7.  A  testament  cannot  be  invali- 
dated solely  because  the  testator  is 
afterwards  unwilling  that  it  should 
take  effect ;  so  that,  if  any  one,  after 
making  one  testament,  begins  an- 
other, and  then,  being  prevented  by 
death,  or  from  having  changed  his 
mind,  does  not  complete  it,  it  is  deci- 
ded in  an  address  to  the  senate  by  the 
Emperor  Pertinax,  that  the  first  tes- 
tament shall  not  be  revoked,  unless 
the  subsequent  one  is  regularly  made 
and  complete,  for  an  imperfect  tes- 
tament is  undoubtedly  null. 
0.  vi.  23.  21.  3. 


8.  The  emperor  declared  in  the 
same  address  to  the  senate,  that  he 
would  not  accept  the  inheritance  of 
any  testator,  who,on  account  of  a  suit, 
made  the  emperor  his  heir ;  that  he 
would  never  make  valid  a  testament 
legally  deficient  in  form,  if,  in  order 
to  cover  the  deficiency,  he  himself 
waa  instituted  heir ;  that  he  would 
not  accept  the  title  of  heir,  if  he  was 
instituted  by  word  of  mouth ;  and 
that  he  would  never  take  anything  by 
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(inquiimt)  legiboB    soluti   amoB,    rirtiie  of  any  writing  wanting  the 
attamen  legibua  ▼iTunua.  authority  of  strict  hiw.  The  ^pe- 

rora  Seyerua  and  Antoninus  have 
also  often  issued  rescripts  to  the 
same  purpoee:  'for  although/  say 
they, '  we  are  above  the  laws,  yet  we 
liye  in  obedience  to  them.' 
D.  xzxii.  23. 

Testators  occasionally  made  the  emperor  their  heir,  in  order 
that  their  adversary  in  a  lawsuit  might  have  him  to  contend 
with. 

An  oratio  was  an  address  to  the  senate  by  the  emperor,  in 
which  he  explained  to  them  what  they  were  to  enact ;  they 
then  put  his  recommendations  into  the  shape  of  a  senatua^ 
cansvitum. 


Tit.  XVIII.    DE  INOFFICIOSO  TESTAMENTO. 

Quia  plerumque  paientes  sine  Since  parents  often  disinherit  their 
causa  liberos  suos  exheredant  yel  chQdren,  or  omit  them  in  their  testa- 
omittunty  inductum  est  ut  de  inof-  ments,  without  any  cause,  children 
iicioso  testamento  agere  possint  who  complain  that  they  have  been 
liberiy  qui  queruntur  aut  inique  se  unjustly  disinherited  or omittedyhaye 
exheredatoe  aut  inique  pneteritos :  been  permitted  to  bring  the  action  de 
hoc  colore  quasi  non  sanse  mentis  inofficioso  testamento^  on  the  suppoei- 
fuerint,  cum  testamentum  ordina-  tiou  that  their  parents  were  not  of 
rent.  Sed  hoc  dicitur  non  quasi  sane  mind  when  they  made  their  tes- 
yere  furiosus  sit,  sed  recte  qmdem  tament.  This  does  not  mean  that  the 
fecerit  testamentum;  non  autem  ex  testator  was  really  insane,  but  that 
officio  pietatis ;  nam  si  yere  furiosus  the  testament,  though  regularly 
sit,  nullum  testamentum  est  made,  is  inconsistent  with  the  dut^ 

of  affection  the  parent  owes.  For,  if 
a  testator  is  really  insane  at  the  time, 
his  testament  is  nulL 
D.  y.  2.  2,  8.  5. 

As  we  may  {leather  from  the  text,  a  testament  was  termed 
inoffijdoaum,  which  was  at  variance  with  the  dictates  of  natura . 
affection,  and  those  duties  of  near  relationship  which  were  ex- 
pressed by  the  term  ojfidum  pietatis.  A  presumption  seemed 
to  arise  that  the  persons  very  closely  connected  with  the  testa- 
tor, if  passed  over,  must  have  done  something  to  merit  the  tes- 
tator's disapprobation.  They  might  therefore  naturally  desire 
to  have  their  character  {ceatimatio)  protected  against  the  im- 
putations, and  they  therefore  applied  to  the  praetor  to  set  the 
testament  aside.  A  testament  regularly  and  validly  made,  but 
liable  to  the  objection  that  it  was  vnoffiiioaum^  was  liable  to  be 
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set  adde  on  the  application  of  the  children,  or,  if  there  were 
no  children,  on  that  of  the  ascendants,  or,  if  there  were  no 
ascendants,  on  that  of  the  brother  or  sister  of  the  deceased, 
the  claim  of  these  last,  however,  only  prevailing  where  the 
person  instituted  was  turpis. 

It  is  not  known  at  what  date  the  action  de  mofficioso  tester 
mento  was  first  introduced.  It  is  alluded  to  by  Cicero  {In 
Verr.  L  42).  It  was  brought  before  the  centumviri,  as  were 
all  actions  concerning  inheritances,  and  if  they  pronounced 
the  testament  ^  vnojficio9um^^  all  its  dispositions  were  set 
aside,  and  the  inheritance  passed  according  to  the  succession 
ab  inteatcUo.    (See  Introd.  sec.  77.) 


1.  Non  antem  liberis  tantum  per- 
miflsum  esttestamentum  parentiuin 
inofficioeum  aecuflare,  verum  etiam 
parentibua  liberorum.  Soror  autem 
et  frater  turpibus  penonis  scriptis 
heredibiu  ex  sacrb  coi]Btitutionu>U8 
pmlati  sunt;  non  ergo  contra  omnes 
neredes  agere  possunt.  Ultra  fratree 
igitur  et  sorores,  cognati  nullo  modo 
ant  agere  poesunty  aut  agentes  vin- 
cere. 


1.  It  IB  not  cbildren  only  who  are 
allowed  to  attack  the  teetaments  of 
their  parents  as  inoffidous.  Parents 
are  also  permitted  to  attack  those  of 
their  children.  The  brothers  and 
siBters  of  a  testator,  also,  hy  the  im- 
perial oonstitatioDS,  are  preferred  to 
infamous  persons,  if  any  sucb  have 
been  instituted  heirs.  Thus^  then, 
they  cannot  bring  such  an  action 
against  any  heir.  Beyond  brothers 
and  sisters  no  cognate  can  bring  or 
succeed  in  such  an  action  at  alL 
C.  iii.  28.  21.  27. 

Before  Justinian,  brothers  and  sisters  could  only  bring  this 
action  while  the  tie  of  agnation  was  in  existence.  He  per- 
mitted them  to  bring  it  duranUe  agnatione  vel  non  (C.  iii. 
28.  27),  and  thus  made  it  sufficient  that  they  should  be  merely 
conaanguinei,  i.  e,  bom  of  the  same  father.  Subsequently,  by 
the  118th  Novel,  uterine  brothers  or  sisters  were  placed  on 
the  same  footing  as  conaanguineL 


2.  Tarn  autem  naturales  liberi, 
quam  secundum  nostrsB  constitu- 
tionis  diyisionem  adoptati,  ita 
demum  de  inoffidoso  testamento 
agere  possunt,  si  nuUo  alio  jure  ad 
defuncti  bona  yenire  possunt ;  nam 
qui  ad  hereditatem  totam  yel 
partem  ejus  alio  jure  yeniunt,  de 
inoffidoeo  agere  non  poasunt.  Po»- 
tnim  quoque  qui  nullo  alio  jure 
yenire  poasunt,  de  inoffidoso  agere 
possunt. 


D.  y.  2. 


2.  But  natural  children,  as  well 
as  adopted  Tthe  distinction  between 
adopted  children  laid  down  in  our 
constitution  being  always  obsenred), 
can  only  attack  the  testament  as  in- 
offidouSfif  tbeycan  obtain  the  effects 
of  the  deceased  in  no  other  way ;  for 
those  who  can  obtain  the  whole  or  a 
part  of  the  inheritance  by  any  other 
means,  cannot  pursue  this  remedy. 
Posthumous  children,  also,  who  are 
unable  to  recoyer  their  inheritance 
by  any  other  method,  are  allowed 
to  bring  this  action. 
6.  8.  15. 
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Those  adopted  by  strangers  could  not  impugn  the  testament 
of  the  adoptive  father,  if  they  were  disinherited,  or  passed  over, 
but  those  who  were  adopted  by  their  ascendants  could.  This 
is  the  diviaio  here  alluded  to.     (See  Bk.  i.  Tit.  11.  2.) 

The  actio  de  inojfficioso  teatamento  was  only  a  last  resource 
open  to  those  who  had  no  other :  a  pupil,  therefore,  arrogated, 
and  afterwards  disinherited  by  the  arrogator,  could  not  bring 
this  action,  because  he  was  entitled  to  the  quarta  Antonina 
(see  Bk.  i.  Tit.  11.  2) ;  nor,  again,  could  an  emancipated  son, 
omitted  in  the  testament  of  his  father,  because  tiie  praetor 
gave  him  possession  of  the  goods  contra  iahvXaa,  (See.  Tit. 
13. 3.)  ^ 

3.  Sed  hiec  ita  acdpienda  Biint,  3.  All  this  miuat  be  imdoTstood  to 
ai  nihil  eiB  penitus  a  testatoribus  take  place  only,  when  nothing  baa 
testamento  relictum  est :  quod  nee-  been  left  them  by  the  testament  of 
tra  constitntio  ad  verecundiam  na-  the  deceased ;  a  proyiaion  introduced 
turss  introduzit.  Sin  vero  quanta-  by  our  constitution,  out  of  respect  for 
cumque  pars  hereditatis  vel  res  eis  the  rights  of  nature.  For,  if  the  least 
fuerit  relicta,  inofficiosi  querela  part  of  the  inheritance,  or  any  one 
quiescente,  id  ^uod  eis  deest  usque  single  thing  has  been  ^yenthem,they 
ad  quartam  legitimffi  partis  reple^  cannot  bring  an  action  de  mofficioso 
tur,  licet  non  fuerit  aajectum,  ooni  iedamento :  but  they  must  have  made 
yiri  arbitratu  debere  earn  complerL    up  to  them  one-fourth  of  what  would 

haye  been  their  share,  if  the  deceased 
had  died  intestate,  supposing  what  is 
giyen  does  not  amount  to  this  fourth ; 
and  this,  although  the  testator  has 
not  added  to  his  gift  any  direction 
that  this  fourth  is  to  be  made  up  to 
them  according  to  the  estimate  of  a 
trustworthy  person. 
C.  iii.  28.  SO,  pr.  and  1. 
A  plebiedtum  was  passed  in  the  year  714  A.U.C.,  called  the 
lex  Falcidia  (v.  Tit  22),  which  provided  that  one  clear  fourth 
of  the  inheritance  must  remain  to  the  heir,  and  that  legacies 
and  trusts  could  only  affect  three-fourths.     Either  from  the 
analogy  of  this  law,  or  by  some  express  enactment,  it  was  de- 
cided that  every  one  who  was  near  enough  in  blood  to  the 
testator  to  bring  the  action  de  inoffi/Aoao^  might  bring  it, 
though  mentioned  in  the  testament,  unless  one-fourth  were 
thereby  given  him  of  what  he  would  have  received  in  a  suc- 
cession ah  inteatato.     This  fourth  part  was  spoken  of  under 
different  names.  Sometimes  it  was  itself  termed  the  Falcidia 
{Solam  eis  Falcidiam  debitce  succeasionis  relinquant^  Cod. 
Theod.  xvi.  7.  28).     Sometimes  it  is  spoken  of  as  the  portio 
legibua  debitay  or  portio  legitima  (C.  iii.  26.  28),  and  com- 
mentators have  called  it  simply  the  legitiina. 

Before  the  time  of  Justinian  (Cod.  Theod.  iL  19.  4),  unless 
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a  testator  either  expressly  gave  this  fourth^  or  gave  a  direction 
that  such  an  additional  share  of  the  goods  should  be  added 
to  that  actually  given,  as  some  trustworthy  person,  who  should 
make  an  estimate  of  the  value  of  all  the  goods  of  the  deceased, 
should  consider  would  be  necessary  to  make  what  was  given 
equal  to  the  fourth,  the  testament  could  be  attacked  and  set 
aside  as  inofficious ;  but  Justinian  altered  the  law  on  this  point, 
and  enacted  that  if  the  testator  gave  anything  at  all,  the  action 
de  inofficioao  could  not  be  brought,  but  only  an  action  to 
obtain  what  was  wanting  to  make  up  the  fourth,  while  the 
testament  itself  remained  valid.  (C.  iii.  28.  30.)  There  were 
considerable  differences  between  the  action  to  make  up  what 
was  wanting  to  the  fourth  part  {actio  in  auppleinentum  legi-^ 
timce)  and  that  de  inojfficioso:  the  former  was  a  personal 
action,  there  was  no  limit  to  the  time  in  which  it  was  to  be 
brought,  it  was  transmissible  to  the  heirs  of  the  person  who 
could  bring  it,  and  it  left  the  testament  valid ;  the  latter  was  a 
real  action,  was  obliged  to  be  brought  within  a  certain  time 
(see  note  to  paragr.  6),  could  not  be  transmitted  to  the  heirs, 
unless  the  person  entitled  to  bring  it  had  manifested  an  in- 
tention to  do  so,  and  if  it  was  successfully  brought,  the  testa- 
ment was  set  aside. 

4.  Si  tutor  nomine  pupilli  cujus  4.  If  a  tutor  accepts  in  the  name 
tutelam  gerebat,  ex  testamento  pa-  of  the  pupil  under  hLs  ch  argA  a  legacv 
tns  Bui  legatum  acceperit,  cum  nmil  giyen  m  the  testament  of  the  tutor  s 
erat  ipsi  tutori  relictum  a  patre  suo,  own  father,  while  nothing  has  been 
nihilominus  poterit  nomine  suo  de  left  to  the  tutor  himself  bynis  father's 
inoificioso  patris  testamento  agere.     testament,  he  may  nevertheless  in  his 

own  name  attack  the  testament  of 
his  father  as  inofficious. 
D.  v.  2. 10. 1. 
To  accept  a  legacy  was  to  acquiesce  in  the  validity  of  the 
testament ;  but  it  was  reasonable  that  a  tutor,  who  had  an 
unavoidable  duty  to  perform  towards  his  pupil,  should  not  be 
personally  bound  by  an  act  done  in  his  capacity  as  tutor. 

6.  Sed  et  si  e  contrario  pupilli  6.  Conversely,  if  a  tutor,  in  the 
nomine  cui  nihil  relictum  fuerit,  de  name  of  his  pupil,  to  whom  nothing 
inofficioso  egerit  et  superatus  est,  has  been  lert,  attacks  as  inofficious 
ipse  tutor  quod  sibi  in  eodem  tes-  the  testament  of  his  pupil's  father, 
tamento  legatum  relictum  est,  non  and  attacks  it  unsuccessfullj,  he  does 
amittit.  not   lose  anything  that   may  have 

been  left  himself  m  the  same  testa- 
ment 
D.  v.  2.  30. 1. 
Any  heir  who  attacked  a  testament  as  inofficious,  unsuccess- 
fully, forfeited  to  the  fiacua  whatever  was  given  him  by  the 
testament. 
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6.  Igitnrqiiartam  quiff  debet  ha-  6.  That  a  person  flhould  he  de- 
bere,  ut  de  inoffidoso  testamento  barred  from  bringing  the  action  de 
agere  non  possit,  siye  jure  heredi-  inofficioio  tettatnerUo,  it  is  necessaiy 
tario  nve  jure  le^ti  vel  fideicom-  that  he  should  hare  a  fourth,  either 
miflBi,  vel  si  mortu  causa  ei  dooata  by  hereditary  right,  or  by  a  legacy, 
quarta  fuerit,  vel  inter  vivos  in  or  a  Jkkiconimitgumj  oit  hj  a  domatio 
us  tantummodo  cadbus  quorum  nuntia  eatuoy  or  a  donatio  nUer  vivos 
mentionem  facit  nostra  constitutio,  in  the  cases  mentioned  in  our  con- 
vel  aliis  modis  qui  constitutionibus  stitution,  or  by  any  of  the  other 
oontinentur.  Quod  autem  de  quarta  means  set  forth  in  the  oonstitntioos. 
dizimus,  ita  intelUgendum  est  ut^  What  we  have  said  of  the  fourth 
sive  unus  fuerit  sive  plures  quibus  must  be  understood  as  meamng  that, 
agere  de  inoffidoso  testamento  per-  whether  there  be  one  person  only  or 
mittitur,  una  quarta  eis  dan  posait,  several,  who  can  bring  an  action  de 
ut  pro  rata  eis  distribuatur,  id  est,  inoffieioto  tedammUoy  only  one-fourth 
pro  virili  portione  quarta.  is  to  be  distributed  amon^  all  pro- 

portionally, that  is,  each  is  to  nave 
the  fourth  of  his  proper  share. 
D.  V.  2.  a  6.  8;  D.  v.  2.  26  j  0.  iil  28-30.  2. 

If  the  donatio  inter  vivos  had  been  made  on  the  express 
condition  that  it  should  be  reckoned  as  part  of  the  quarta  Ugi- 
tima  (D.  v.  2.  25 ;  C.  iii.  28.  35),  or  had  been  advanced  for 
the  purchase  of  a  military  rank  (C.  iii.  28.  30),  then  it  was 
taken  into  account  in  estimating  how  much  the  recipient  was 
entitled  to  as  his  fourth ;  but,  generally  speaking,  as  it  was  the 
receipt  of  the  fourth  of  that  which  a  person  would  have  received 
ah  intestato  that  excluded  him  from  bringing  the  action  de 
inaffhdoeo,  the  right  to  this  action  could  not  be  taken  away 
by  the  receipt  of  gifts,  which,  having  been  made  irtter  vivos, 
could  not  have  formed  part  of  the  inheritance  ab  intestato. 

The  words,  vel  aliis  Tnodis,  &c.,  refer  to  dotes,  and  to  dona- 
tiones  propter  nwptias  (C.  iii.  28. 29 :  C.  vL  20.  20, 1),  which 
were  taken  into  account  in  reckoning  the  amount  due  as  the 
portio  legitivia. 

The  right  to  the  action  de  inoffidoso  might  be  extinguished, 
(1)  by  the  person  entitled  to  the  quarta  legitvma  dying  without 
having  uMmifested  an  intention  to  dispute  the  testament :  if  he 
had  done  so,  the  right  to  the  action  passed  to  his  heirs  (D.  v. 
2.  6.  2);  (2)  if  he  had  allowed  a  time  fixed  first  at  two  and 
subsequently  at  five  years  (Cod.  Theod.  ii.  19.  5),  to  elapse 
without  bringing  the  action ;  and  (3)  when  he  had  acquiesced 
directly  or  indirectly  in  the  testament ;  as,  for  instance,  by 
making  a  contract  with  the  persons  instituted,  in  their  capacity 
as  heirs  (D.  v.  2.  20.  1),  or  by  a  demand  against  those  per- 
sons for  the  payment  of  a  legacy,  or  by  desisting  in  the  action 
when  once  brought    (D.  v.  2.  8.  1.) 

Justinian  in  his  Novels  introduced  considerable  changes  in 
the  law  on  these  points.    First,  if  those  entitled  to  the  portio 
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legithna  were  more  tban  four  in  namber,  they  no  longer  took  a 
fourth  but  a  half;  if  less  than  four,  then  they  took  a  third. 
(Nov.  18.  1.)  Sec(»idly,  those  who  could  cMm  hporiio  leffi^ 
iimcL  were  required  to  be  made  heirs,  and  it  was  no  longer 
permitted  to  give  them  their  portion  by  a  legacy  or  trust. 
(Nov.  1 15.  3, 4.)  Thirdly,  if  the  testament  were  declared  in- 
officious, it  was  only  the  institution  of  the  heir  or  heirs  that 
was  to  be  set  aside ;  the  trusts,  legacies,  gifts  of  liberty,  and 
appointments  of  tutors  were  to  remain  good.  (Nov.  1 15.  4. 
9.)  And,  fourthly,  Justinian  fixed  and  specified  the  reasons, 
limiting  them  to  fourteen,  for  any  one  of  which  a  testator 
might  disinherit  or  omit  his  descendants,  or  ascendants ;  the 
one  on  which  the  testator  had  acted  was  to  be  expressly 
stated.     (Nov.  115.  3.) 


Tit.  XIX.    DE  HEREDUM  QUALITATE  ET 
DIFFERENTIA. 


Heredes  autem  ant  neoeaearii  di- 
cimtur,  aut  sui  et  neoeflearii,  aut 
extranei. 

Gai.  ii.  152. 


Heira  are  aaid  to  be  neceiBoru,  mii 
et  neceuani,  or  exirofiei. 


1.  Neoeesaritui  heres  est  servus 
heres  iDstitutuB;  ideo  sic  appellatuB 
qiiia,8iTe  velit  sive  nolit,  omnimodo 
post  mortem  testatoris  protinus  liber 
et  neceaaarius  berea  fit  Unde  qui 
facultatea  suas  auspectaa  babent, 
aolent  eervum  suum  primo  aut  se- 
cundo  aut  etiam  ulteriore  gradu 
beredem  inatituere ;  ut  ai  cre<utori- 
bua  aatuf  non  fiat,  potiua  ejus  bere- 
dia  bona  quam  ipaiua  testatoria  a 
creditoribua  poesideaiitur,  yel  dia- 
trabantur^  yel  inter  eoa  dividantur. 
Pro  boc  tamen  incommodo  iUud  ei 
eommodum  prseatatur,  ut  ea  qu» 
pNoat  mortem  patroni  aui  aibi  acqui- 
aierit^  ipai  reserventur ;  et  quamyia 
bona  defuncti  non  auffecerint  credi- 
toribua, iterum  ex  ea  causa  rea  ejus, 
quaa  aibi  acquiaierit,  non  veneunt. 


1.  A  neceaaary  beir  is  a  alave  in- 
stituted beir;  and  be  is  so  called, 
because,  wbetber  be  wiab  or  not,  at 
tbe  death  of  tbe  testator  be  becomea 
instantlj  free,  and  neceaearilj  beir ; 
be^  therefore,  who  suspects  that  be 
is  not  in  aolvent  circumstances,  com- 
monly institutes  bis  slave  to  be  bis 
beir  in  tbe  first,  second,  or  some 
more  remote  place  $  so  that,  if  be 
doea  not  leave  a  sum  equal  to  his 
debts,  it  may  be  tbe  goods  of  this 
beir  and  not  those  of  tbe  testator 
himself,  that  are  seized  or  sold  by 
bis  creditors,  or  divided  among  them. 
But  to  compensate  for  this  inconve- 
nience, a  slave  enjoys  tbe  advantage 
of  having  reserv^  to  him  whatever 
he  has  acquired  after  tbe  death  of 
bis  patron ;  for  although  tbe  goods 
of  the  deceased  should  l^  insufficient 
for  tbe  payment  of  his  creditors,  yet 
property  so  acquired  bv  the  slave  is 
not  on  uiat  account  made  tbe  subject 
of  a  further  sale. 


Gai.  ii.  153-166 ;  D.  xlii.  6. 1. 17. 
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are  two  modes  of  accounting  for  the  term :  one,  which  this 
passage,  borrowed  from  Gaius,  seems  to  countenance,  and 
which  Gujacius  first  brought  forward  in  his  notes  to  this  pas- 
sage, makes  8ui  heredea  mean  persons  who  took  an  inheritance 
that  was  their  own,  who  were  heirs  not  of  the  paterfamUiae, 
but  of  themselves,  and  being,  as  Gujacius  expresses  it  by  a 
Greek  equivalent,  avro/eXffpopofAoi,  took  what  thus  belonged  to 
them  abready,  and  only  received  possession  of  that  over  which 
they  had  always  had  a  kind  of  ownership.  As  the  hereditaa 
might,  with  regard  to  them,  have  been  termed  especially  and 
properly  «ita,  so  they  themselves  were  termed  sui  heredea. 
The  other  opinion,  which  is  sanctioned  by  the  authority  of 
Papinian  (D.  xxxviii.  6.  7),  who  says,  if  a  grandson  whose 
father  was  dead,  auus  herea  erit,  cum  et  ipaefuerit  vnpoteatcUe, 
refers  the  origin  of  the  term  to  the  common  and  well-known 
usage  of  auua^  as  a  person  in  the  power  of  the  paie7;famiiUaa. 
The  awi  heredea  were  those  who  united  the  characters  of  aui^ 
that  is,  were  in  the  power  of  the  paterfamUiaa,  and  were  his 
hei^edea^  which  no  one  could  have  been  who  was  not  auijuria 
at  the  time  of  the  death  of  the  paterfamiliaa,  as  the  hereditas 
would  have  immediately  passed  from  them  to  the  person  in 
whose  power  they  were.  The  latter  origin  of  the  term  seems 
the  more  probable. 

As  the  text  informs  us,  the  praetor  interposed  to  prevent  its 
being  in  every  case  obligatory  on  the  auua  herea  to  accept  the 
inheritance ;  he  was  only  treated  as  an  heir  if  he  intermeddled 
with  the  inheritance ;  and  until  he  had  in  some  way  shown  his 
intention  of  doing  so,  the  praetor  refused  to  permit  any  action 
to  be  brought  against  him  as  avAia  herea  by  the  creditors  of  the 
deceased.  The  benefieiwm  ahatinendi,  as  this  power  of  ab- 
staining was  termed,  differed  from  the  beneficiumaepar<Uionia, 
accorded  to  slaves,  by  no  express  demand  being  necessary,  as 
it  always  existed  in  the  absence  of  express  intention  to  accept 
the  inheritance,  and  also  by  its  being  a  protection  to  the  auva 
herea  against  all  actions  whatever  brought  against  him  in  his 
capacity  of  heir,  while  the  slave  was  liable  to  the  amount  of 
the  property  of  the  deceased. 

The  autia  herea  who  had  availed  himself  of  this  privil^^, 
did  not  thereby  cease  to  be  heir.  He  could  afterwards  accept 
the  inheritance  if  the  goods  were  not'  sold  by  the  creditors. 
(D.  xxviii.  8.  8.) 

3.  Ceteri  qui  teatatoris  jori  sab-  8.  All  those  who  are  not  subject  to 
jecti  non  sunt,  extranei  heredea  ap-  the  power  of  the  testator,  are  termed 
pellantur:  itaque  liberi  quoque  nos-  extranei  heredes :  thus,  children,  not 
triqui  in  potestate  nostra  non  sunt^  within  our  power,  whom  we  insti- 
heTAde^  a  nobis  instituti,  extranei    tute  heirs,  are  extranei  heredes.    So, 
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keredes  Tideiitiir.  Qua  de  caiua  et 
qui  heredes  a  matre  instituuntar^ 
eodem  numero  sunt,  aula  feminaB  in 
potestate  libenw  non  nabent  Ser- 
Tus  quoque  heres  a  domino  iiuititu- 
toB  et  poat  testamentom  faetum  ab 
eo  maaamittuSy  eodem  numero  ha- 
betur. 

Gal  ii.  161. 


too,  m  ckildran,  inadtated  heiia 
bj  their  mother,  for  a  woman  haa  not 
her  children  under  her  power.  A 
Bhfcve  also,  whom  his  master  has  in- 
stituted by  testament  and  afterwards 
manumitted,  is  considered  a  hereH 


4.  Ineztraneisheredibusilludob- 
servatur,  ut  sit  cum  eis  testament! 
lactiOySiTe  ipsi  heredes  instituantur, 
sire  hi  qui  in  potestate  eorum  sunt ; 
et  id  duobus  temporibus  inspicitur, 
testamenti  quidem  facti  ut  constite- 
rit  institutio,  mortis  vero  testatoris 
ut  effectum  habeat  Hoc  amplius  et 
cum  adierit  hereditatem,  esse  debet 
cum  eo  testamenti  factio,  sive  pure 
sive  sub  condiiione  heres  insti tutus 
sit ;  nam  jus  heredis  eo  vel  maxime 
tempore  mspiciendum  est,  quo  ac- 
qnint  hereditatem.  Medio  autem 
tempore  inter  factimi  testamentum 
et  mortem  testatoris  vel  oonditionem 
institutionis  existentem,  mutatio 
juris  non  nocet  heredij  quia,  ut 
diximus,  tria  tempora  inspicimu^. 
Testamenti  autem  factionem  non 
solum  is  habere  videtur  qui  testa- 
mentum facere  potest,  sed  etiam 
qui  ex  alieno  testamento  yel  ipsi 
capere  potest  vel  alii  acquirere,  licet 
non  possit  facere  testamentum.  £t 
ideo  f uriosus  et  mutus  et  postumus 
et  infans  et  filiusfamilias  et  servus 
alienus  testamenti  factionem  habere 
dicuntur:  licet  enim  testamentum 
facere  non  possint,  attamen  ex  tes- 
tamento yel  sibi  yel  alii  acquirere 
possunt. 


4.  As  to  extranei  hsredea,  the  rule 
is,  that  the  testator  must  haye  tet- 
taffUfUi  facHo  with  them,  whether 
thej  are  instituted  heirs  themselves, 
or  whether  those  under  their  power 
are  instituted.  And  this  is  required 
at  two  several  times :  at  the  making 
of  the  testament^  that  the  insti- 
tution may  be  vahd,  and  at  the  tes- 
tator's death,  that  it  may  take  effect. 
Further,  at  the  time  of  entering  u^- 
on  the  inheritance,  testamenti  factu) 
ought  still  to  exist  with  the  heir, 
whether  he  is  instituted  simply  or 
conditionally ;  for  his  capacity  as  the 
heir  is  principally  reguded  at  the 
time  of  acquiring  the  inheritance. 
But  in  the  interval  between  the  mak- 
ing of  the  testament  and  the  death 
of  the  testatof,  or  the  accomplish- 
ment of  the  condition  of  the  institu- 
tion, the  heir  will  not  be  prejudiced 
by  change  of  status ;  because  it  is 
the  three  points  of  time  which  we 
have  noted  that  are  to  be  regarded. 
Not  only  is  a  man  who  can  make  a 
testament  said  to  have  tedamenH 
factiOf  but  also  ainr  person  who  under 
the  testament  or  another  can  take 
for  himself,  or  acquire  for  another, 
although  he  cannot  himself  make 
a  testament ;  and  therefore  insane 
and  dumb  persons,  posthumous 
children,  infants,  sons  in  power,  and 
slaves  belonging  to  others,  are  said 
to  have  tedamenti  facUo.  For  al- 
though they  cannot  make  a  testa- 
ment, yet  they  can  acquire  by  testa- 
ment either  for  themselves  or  others. 
D.  xxviii.  6. 49,  1 ;  D.  xxviii.  1.  16.  1. 
The  neceBsity  for  the  heir  having  testamenti  f actio  at  the 
time  of  the  making  of  the  testament  proceeded  from  the 
ancient  mode  of  making  testaments.  When,  in  the  calata 
comitia,  the  testator  orally  announced  who  it  was  on  whom  he 
wished  his  legal  existence^  his  pereanay  to  devolve  after  his 
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death,  the  person  designated  could  not  have  accepted  the 
devolution  unless  he  had  been  in  the  enjoyment  of  those  rights 
of  citizenship  implied  in  the  teatamenti  f  actio ;  and  when  tes- 
taments were  made  per  obs  et  libram,  it  was  equally  necessary 
that  the  purchaser,  that  is,  the  heir,  should  have  those  rights 
of  citizenship  which  would  enable  him  to  go  through  a  sale  by 
mancipation. 

It  will  be  observed  that  the  text  says  that  it  was  immaterial 
whether  the  heir  preserved  his  teatamenti  f actio  between  the 
two  periods  of  the  making  the  testament  and  the  death  of  the 
testator ;  if  he  lost  it  between  the  two  later  epochs,  viz.  the 
death  of  the  testator  and  the  entrance  on  the  inheritance,  he 
could  not  take,  and  it  would  not  avail  him  that  he  had  recovered 
it  at  the  time  of  entering  on  the  inheritance.  (D.  xxviiL  2. 29. 5.) 

The  classes  mentioned  in  the  concluding  portion  of  this 
paragraph  might  have  the  rights  of  citizenship,  and  only  be 
accidentally  prevented  from  exercising  those  rights. 

5.  Extraneisaatemheredibiisde-  5.  JExtrtmei  heredea  mAj  deMheraie 

liberandi  potestas  est  de  adeunda  whether  they  will  enter  upon  the  in- 

hereditate  vel  non  adeunda.    Sed  heritance.    fiut,  if  one,  who  has  the 

sive  is  cui  abstinendi  potestaa  est,  liberty  of  abstaining,  intermeddles 

immiscuerit  se  bonis   hereditatis,  with  tbe  property  of  the  inheritance, 

sive  extraneus  cui  de  adeunda  here-  or  an  extraneus  herea,who  ispermittea 

ditate  deliberare  licet,  adierit,  poe-  to  deliberate,  enters  on  the  inherit- 

tea  relinquendsB  hereditatis  faculta-  anoe,  it  will  not  afterwards  be  in  his 

tern  non  nabet,  nisi  minor  sit  viginti  power  to  renounce  the  inheritance, 

Suinque  annis ;  nam  hujus  letatis  unless  he  shall  be  under  the  age  of 

ominibus,  sicut  in  ceteris  omnibus  twenty-five  years ;  for  the  praetor,  as 

cauais,  deoeptis,  ita  et  si  temere  in  all  other  cases  he  relieves  minors 

damnoeam  hereditatem  susceperint,  who  have  been  deceived,  so  too  he 

prsetor  succurrit  does  when  they  have  rashly  taken 

upon  themselves  a  burdensome  in- 

^  heritance. 
Gai.  ii.  162, 168. 

There  was  no  fixed  time  within  which  it  was  necessary  that 
the  heir  should  decide  whether  to  accept  or  reject  the  inheri- 
tance, excepting  when  the  testator  fixed  the  time  himself  by 
what  was  termed  cretio.  (See  note  to  paragr.  7.)  Those  who 
were  interested  in  his  making  a  decision  could  compel  him  by 
action  to  do  so,  and  the  prsetor  then,  if  he  wished,  allowed  him 
time  to  deliberate,  never  less  than  one  hundred  days.  Justinian 
decides  that  the  time  given  should  not  exceed  nine  months,  or, 
as  a  special  favour  from  the  emperor,  a  year.  If  he  did  not 
decide  within  the  appointed  time,  he  was  taken  to  have  rejected 
the  inheritance,  if  the  action  to  compel  a  decision  was  brought 
by  substituted  heirs  or  a  herea  ah  inteatato ;  to  have  accepted 
it,  if  the  action  was  brought  by  legatees  or  creditors.     If  he 
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died  before  the  expirationof  the  time,  and  within  a  jearofthe 
first  commeDcemeot  of  his  right  to  enter  on  the  inheritance,  his 
heir  could,  duriog  the  unexpired  remainder  of  the  time,  decide 
in  his  place.     (D.  zzviii.  2.  28 ;  Cod.  vi.  30.  19.) 

The  mode  by  which  the  prsetor  interfered  for  the  protection 
of  minors  was  called  the  restitutio  in  integrum.  (See  Bk.  i. 
Tit.  23.  2.) 


6.  Sciendum  tamen  eat  diTumHa- 
dhaaum  edam  majori  yiginti  quio- 
que  aniua  veniam  dediase,  cum  post 
aditam  hereditatem  grande  sea  ali- 
enum,  quod  aditie  hereditatU  tem- 
pore latebat,  emerskBet  Sed  hoc 
quidem  divua  Hadrian ua  cuidam 
apeciali  beneiicio  pneatitit;  divua 
autem  Gordijuiua  poatea  in  militibua 
tantummodo  hoc  extendi  t  Sednoa- 
tra  benevolentia  commune  omnibua 
aubjectia  imperio  noatro  hoc  bene- 
ficium  pnaatitit,  et  oonatitutionem 
tam  eaquiaaimam  quam  nobilem 
•cripait,  cujua  tdnorBm  ai  obaerva- 
yennt  hominea,  licet  eia  et  adire 
hereditatem,  et  in  tantum  teneri 
quantum  yalere  bona  hereditatia 
contingit:  ut  ex  hac  cauaa  neque 
deliberationia  auxilium  eia  fiat  ne- 
ceaaarium,  nisi  omiaaa  obserratione 
noatraa  oonatitutionia,  et  deJberan- 
dum  existimaverint,  et  aeae  yeteri 
ffrayamini  adittonia  aupponere  ma- 
lueonnt 


6.  The  Emperor  Hadrian,  howeyer, 
once  gaye  permiaaion  to  a  person  of 
full  age,  to  relinauiah  an  inneritance, 
when  it  appearea  to  be  encumbered 
-with  a  greiat  debt^  which  had  been 
unknown  at  the  time  that  he  had 
entered  on  the  inheritance.  But  thia 
waa  granted  aa  a  apecial  fayour.  The 
Emperor  Gordian  afterwarda  exten- 
ded thia  aa  a  aettled  priyilege,  but 
only  to  aoldiera.  But  we  in  our  good- 
neaa  haye  rendered  this  benetit  com- 
mon to  all  our  subjects,  haying  dic- 
tated a  constitution  aa  iuat  aa  it  ia 
illuatrioua,  by  which,  if  heira  will  at- 
tend to  ita  proyisiona,  they  may  enter 
upon  their  inheritance,  and  not  be 
liable  beyond  the  yalue  of  the  eatate ; 
so  that  they  need  not  haye  recourse 
to  deliberation,  unleaa,  neglectiuff  to 
conform  to  our  conatitution,  they 
prefer  to  deliberate,  and  aubmit 
them-ielyes  to  the  liaoilitiea  attend- 
ing the  entering  on  the  inheritance 
under  the  old  law. 


GAi.iL163;C.  yi.  80.  22. 

Commentators  have  termed  the  privilege  alluded  to  here  the 
heneficium  inventarii.  Within  thirty  days  after  the  heir  be- 
came acquainted  with  his  rights,  an  inventory  of  the  property 
might  be  begun,  which  was  to  be  finished  within  ninety  days 
from  the  same  time.  This  inventory  was  to  be  made  in  presence 
of  a  tabeUio,  or  public  notary,  and  of  any  parties  interested 
who  might  wish  to  be  present,  or  else  of  three  witnesses. 

If  the  heir  chose  to  avail  himself  of  this  privilege,  he  en- 
tirely separated  the  estate  of  the  testator  from  his  own ;  he 
could  deduct  anything  that  might  be  owing  to  him  from  it,  and 
had  to  pay  to  it  anything  he  might  owe.  He  first  paid  the 
expenses  of  the  funeral  and  of  the  inventory,  and  then  all  the 
creditors  in  the  order  they  sent  in  their  claims.  If  there  was 
any  surplus,  he  took  it ;  if  any  deficiency,  he  was  not  liable. 
(Cod.  vi.  30.  22.) 


ao6 
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7.  Item  extraneus  heres  testamen- 
io  institutus,  aut  ab  intestato  ad 
legitimam  hereditatem  yocatus,  po- 
teBt  aut  pro  herede  gerendo  aut 
etiam  nuda  voluntate  susdpiendffi 
hereditatis  heres  fieri.  Pro  oerede 
autem  gerere  quis  videtur,  si  rebus 
hereditariis  tamquam  heres  utatur 
Tel  yendendo  res  hereditarias  vel 
prsediacolendolocandove  et  quoquo 
modo,  si  voluntatem  suam  declaret 
vel  re  vel  verbis  de  adeunda  here- 
ditate:  dummodo  sciat  eumin  cujus 
bonis  pro  herede  gerit,  testatum  id- 
testatumve  obiisse  et  se  ei  heredem 
esse.  Proheredeenim  gerere  estpro 
domino  gerere ;  veteres  enim  heredes 
pro  dominis  appellabant  Sicut  au- 
tem nuda  voluntate  extraneus  heres 
fit,  ita  et  contraria  deetinatione  sta- 
tim  ab  hereditate  repellitur.  Bum 
qui  surdus  vel  mutus  natus  est,  vel 
postea  factus,  nihil  prohibet  pro  he- 
rede gerere  et  acquirere  sibi  here- 
ditatem^ si  tamen  intelligit  quod 
agitur. 


7.  A  stranger,  instituted  by  testa- 
ment, or  called  by  law  to  a  succession 
ab  intedatOy  may  become  heir,  either 
by  doing  some  act  as  heir,  or  even 
by  the  mere  wish  to  accept  the  inhe- 
ritance. And  a  man  acts  as  heir  if 
he  treat  any  of  the  goods  of  the  in- 
heritance as  his  own,  by  selling  any 
part,  or  by  cultivating  the  ground,  or 
letting  it,  or  in  any  other  way  declare, 
either  by  act  or  word,  his  intention 
to  enter  on  the  inheritance,  provided 
only  that  he  knows  that  the  person, 
with  respect  to  whose  estate  ne  acts 
as  heir,  is  dead,  testate  or  intestate, 
and  that  he  himself  is  the  heir ;  for 
to  act  as  heir  is  to  act  as  proprietor ; 
and  the  ancients  frequently  used  the 
term  heir  to  denote  the  proprietor. 
But  as  a  stranger  may  become  heir 
by  a  mere  intention,  so,  on  the  con- 
trary, by  a  contrary  intention,  he  is 
at  once  barred  from  the  inheritance. 
Nothing  prevents  a  person,  who  was 
bom  d^bf  and  dumb,  or  subse<^uently 
became  so,  from  acting  as  heir,  ana 
acquiring  the  inheritance,  if  only  he 
knows  what  he  is  doing. 
Gai.  ii.  166, 167.  169;  D.  xxix.  2.  6. 

Besides  the  two  modes  of  entering  on  the  inheritance  here 
mentioned,  namely,  forming  an  intention  to  do  so,  and  doing 
some  act  as  heir,  there  was  a  mode,  abolished  by  a  constitution 
of  Arcadius,  Honorins,  and  Theodosius  (a.d.  407),  called 
cretio,  Cretio  appellata  est,  quia  ceinere  est  quasi  decer- 
nere  et  constituere.  (Gai.  ii.  164.)  The  testator  himself, 
in  his  will,  fixed  the  time  within  which  the  heir  was  to  decide 
whether  he  would  accept  the  inheritance.  Generally  the  time 
was  made  to  run  from  the  period  when  the  heir  became  ac- 
quainted with  his  rights,  and  this  was  called  the  cretio  vul- 
garis ;  sometimes  from  that  when  the  rights  accrued  to  him, 
atod  this  was  called  the  cretio  continua.  The  heir  could  alter 
his  decision  at  any  time  within  the  limited  period.  His  deci- 
sion was  expressed,  when  made,  by  forms  more  solemn  than 
when  the  aditio  was  made  by  a  simple  declaration  of  intention, 
(v.  Gai.  in  loc.  dt.)  The  heir  was  said  adire  hereditatem 
whenever  he  in  any  way  entered  on  the  inheritance,  whether  by 
doing  some  act  as  heir  (pro  herede  gerere)  or  by  the  mere  in- 
tention to  be  heir  {nuda  voluntate).  Of  course  this  intention 
would  be  manifested  in  some  way  or  other ;  but  it  was  the  for- 
mation, not  the  expression,  of  the  intention  that  constituted 


LIB.  II.      TIT.  XX.  307 

the  entrance  on  the  inheritance.  Properly  speaking,  one  per- 
son could  not  enter  on  an  inheritance  for  another ;  but  there 
were  necessarily  exceptions,  such  as  that  a  tutor  might  accept 
an  inheritance  in  behalf  of  his  infant  pupiL  No  one  could 
enter  on  part  of  the  inheritance,  nor  could  he  enter  condi- 
tionally, or  for  a  certain  time.  Directly  be  did  enter,  he  was 
clothed  with  the  persona  of  the  deceased,  whom  he  represented 
as  if  he  had  succeeded  immediately  on  his  death.  (D.  xzix. 
2.54.) 


Tit.  XX.    DE  LEGATIS. 

Post  hfec  yideamus  de  legatis.  We  will  now  proceed  to  treat  of 

Quffi  pars  juria  extra  propositam  legacies.     This  piirt  of  the  law  may 

quidem  materiam  videtor^  nam  lo-  not  seem  to  fall  within  our  present 

quimur  de  iis  juris  figuns  quibus  subject,  namely,  the  discussion  of 

per  universitatem  res  nobis  acqui-  those  methods  by  which  things  are 

runtur ;  sed  cum  omnino  de  testa-  acqliired/^tfr  universitatem)  but,  as  we 

mentis  deque  heredibus  qui  testa-  have  already  spoken  of  testaments 

mento  instituuntur,  locuti  sumus,  and  testamentary  heirs,  we  may  not 

Don  nne  causa  sequenti  loco  potest  improperly  pass  to  the  subject  of 

hffic  juris  materia  tractari.  legEtcies. 

Gai.  ii.  101. 

A  legacy,  being  a  mode  by  which  the  property  in  one  or 
more  particular  things  is  acquired,  ought  not,  properly,  to  be 
discussed  in  the  part  of  the  Institutes  devoted  to  the  discus- 
sion of  the  modes  of  acquiring  a  univeraitas  rerum. 

In  Boman  law  a  legacy  was  an  injunction  given  to  the  heir 
to  pay  or  give  over  a  part  of  the  inheritance  to  a  third  person 
— Legatum,  quod  legis  modo  id  eat  imperative,  teatamento 
relinquitur.  (Ulp.  Reg.  24.  1.)  Without  an  heir  there  could 
be  no  legacy ;  and,  therefore,  if  no  instituted  heir  entered  on 
the  inheritance,  the  gift  of  the  legacy  was  useless.  The  term 
was  never  applied,  as  in  English  law,  to  a  direct  bequest. 

1.  Legatum  itaque  est  donatio  1.  A  legacy  is  a  kind  of  gift  left 
qusedam  a  defuncto  relicta.  by  a  deceased  person. 

D.  xxri.  36. 

2.  Sed  olim  quidem  erant  legato-  2.  Formerly,  there  were  four  kinds 
rum  genera  ouatuor,  per  vindica-  of  legacies, namely,  ^vtm^ca^uw^m, 
tionem,  per  aamnationem^  sinendi  per  damnationem,  sinendi  modoy  and 
modo,  per  prceceptionem  ;  et  certa  per  prtBceptionem.  There  was  a  cer- 
qufledamyerbacuiquegeneri  legato-  tain  form  of  words  proper  to  each 
rum  adsignata  erant,  ])er  quae  singula  of  these,  by  which  they  were  distin- 
genera  legatorum  significabantur.  guished  one  from  another.  But  these 
Sed  ex  constitutionibus  diTorum  solemn  forms  have  been  wholly  sup- 
principum    solemnitas   hujusmodi  pressed  by  imperial   constitutions. 

X  8 
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TerbommpenituflsablAtaest  Noe-  We  also,  desirous  of  giTing  respect 

tra  autem  constitatioy  quam  cum  to  the  wishes  of  deceased  penoos, 

magna  fecimus  lucuhrationei  de-  and  regarding  their  intentions  more 

f  unctorum  voluntates  yalidiores  esse  than  their  words,  have,  by  a  constitu- 

cupientes,  et  non  verbis  sed  Tolmi-  tion  composed  with  great  study,  en- 

tatibus  eorum  fitventes,  disposuit  ut  acted  that  the  nature  of  all  legacies 

omnibus  legatis  una  sit  natura,  et  shall  be  the  same ;  and  that  le^tees^ 

quibuscumaue  verbis  aliqoid  dere-  whatever  may  be  the  words  emploved 

lictum  sity  liceat  legatariis  id  perse-  in  the  testament,  may  sue  for  wnat 

qui,  non  solum  per  actiones  person-  is  left  them,  not  only  by  a  personal, 

aleSfSedetiamperinremetper  h]r-  but  by   a  real  or  an  hyj>othecary 

pothecariam.    Cujus  constitutionis  action.    The  wisdom  of  this  consti- 

perpensum  modum  ex  ipsius  tenore  tution  may  be  easily  seen  by  a  perusal 

perfectissime  acdpere  possibile  est.  of  its  dispositions. 

Gai.  ii.  192, 103.  201.  209.  216  j  C.  vi.  87.  21 ;  C.  vL  43. 1. 

"Per  vi7idic€Ui<mem.  The  formula  in  this  species  of  legacy 
ran  thus :  *  Hominem  Stichum  do,  legOj  or  *  do ' ;  or  •  ca- 
jpito^  aumito,  sibi  habetoJ^  The  legacy  was  said  to  be  per  vin- 
diccUionem,  because,  immediately  on  the  heir  entering  on  the 
inheritance,  the  subject  of  the  legacy  became  the  property  of 
the  legatee  ex  jure  Qui/ritium,  who  could  accordingly  claim  it 
by  vindicatio.  The  testator  could  only  give,  in  this  way,  things 
of  which  he  had  the  dominium  ex  jure  Qui/ritium,  both  at  the 
time  of  making  the  testament  and  of  his  death ;  excepting  that 
such  dominium,  at  the  time  of  death  alone  was  sufficient  when 
the  subject  of  the  legacy  was  anything  appreciable  by  weight, 
number,  or  measure,  as  wine,  oil,  money,  &c    (G-Ai.  ii.  196.) 

Per  daminationeTn.  The  formula  ran  thus:  *  Heres  rrieua 
damncbs  eato  dare;^  or*JDato,  facito,  heredem  meum  dare 
jubeoJ*  The  legatee  did  not,  by  this  legacy,  become  proprietor 
of  the  subject  of  the  legacy ;  but  he  had  a  personal  action 
against  the  heir  to  compel  him  to  give  {dare\  to  procure 
{prcB8tare)j  or  to  do  {facere),  that  which  the  terms  of  the 
legacy  directed.  Anything  could  be  given  by  this  legacy  that 
could  become  the  subject  of  an  obligation,  whether  the  pro- 
perty of  the  testator,  the  heir,  or  any  one  else.  The  rights  it 
gave  were,  therefore,  said  to  be  the  optimum  jua  legaJbL  (Ulp. 
Reg.  24.  11 ;  Gal  ii.  204-208.) 

Sinendi  modo.  The  formula  of  this  kind  of  l^;acy  was : 
'Heres  meus  damnas  esto  ainei^e  Lucium  Titium  eum^ere 
illam  rem  eibique  habere^  (Gai.  ii.  209.)  The  heir  is  to 
allow  the  legatee  to  take  the  thing  given.  This  form,  then,  was 
applicable  to  anything  that  belonged  to  the  testator  or  to  the 
heir,  but  not  to  anything  belonging  to  a  third  person.  The 
legatee  did  not  become  the  owner  of  the  thing  given  until  he 
took  possession.  If  the  heir  refused  to  allow  the  legatee  to 
take  possession,  the  legatee  might  compel  him  to  do  so  by  the 
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personal  action  termed  '  Quicquid  heredem  ex  iestamento 
darefacere  oportet.^     (Gai.  ii.  213.  214.) 

PerprcBceptionem.  The  {ormulAran:' Lucius  TitiuaiUam 
rem  praedpito^  (i.e.  take  beforehand).  The  proper  applica- 
tion of  this  form  was  to  a  gift  made  to  one  already  instituted 
heir,  of  something  which  he  was  to  take  before  receiving  his 
share  of  the  inheritance.  The  heir  could  enforce  his  claim  to 
this  something  beyond  his  share  by  the  action  termed  judiduvi 
familioB  erciscuridce^  Le.  for  having  the  inheritance  portioned 
out  by  a  judge,  who  assigned  the  thing  given  by  the  legacy 
to  the  heir  as  legatee.  It  was  only  by  a  mistake  in  language 
that  this  form  was  applied  to  a  gift  to  a  person  not  an  heir ; 
but  a  gift  made  in  this  form  to  a  person  not  heir  was  not 
void ;  for  the  senatus-consulturn,  Neronianum,  about  a.d.  60, 
made  every  such  legacy  valid  as  a  legacy  per  damnationerm. 
Gains  mentions  that  the  Proculians  attempted  to  get  over  the 
difficulty  where  the  word  prcecipUo  was  used  to  give  a  legacy 
to  a  person  not  heir,  by  reading  ^prcecipito^  as  ^ capita;^ 
and  this  construction  was  confirmed  by  a  constitution  of 
Adrian.     (Gal  ii.  2 1 8-22 1 .) 

Under  the  imperial  legislation  the  value  attached  to  these 
formvIcB  was  gradually  lessened.  By  the  Benatus-consultum 
Neronianum  it  was  enacted  that  any  legacy  given  in  a  form  of 
words  not  suited  to  the  gift  intended  should  be  as  valid  as  one 
given  in  the  form  most  favourable  to  the  legatee.  *  Ut  quod 
minus  aptia  vei^bia  legatum  eat  perinde  aitacai  optima  jure 
legatum  eaaet:  (Ulp.  Reg.  24.  11  ;  Gai.  ii.  197.  218.)  The 
formulce  remained,  but  a  mistake  in  their  use  could  no  longer 
injure  the  legatee:  and  in  every  case  the  legacy,  however  ex- 
pressed, had  the  eflFect  of  a  legacy  given  per  damnationertu  In 
A.D.  342  a  constitution  of  Constantine  II.,  Constantius,  and 
Constans,  abolished  the  use  oi  formulce  in  all  legal  acts.  (C.  ii. 
58.  1.)  The  division  of  legacies  still  theoretically  remained,  but 
the  appropriate  formulxB  were  no  longer  in  use.  Finally,  Jus- 
tinian, as  we  see  in  the  text,  enacted  that  all  legacies  should 
be  of  the  same  nature,  and  tliat  the  l^atee  might  enforce  the 
legacy  by  personal,  real,  or  hypothecary  actions,  according  to 
the  nature  of  the  gift. 

3.  Sed  non  usque  ad  earn  consii-  3.  We  have  not,  however,  judged  it 

ttttionem  standum  ease  exiBtimavi-  expedient  to  confine  ouTselves  within 

muB :  cum  enim  antiquitatem  inve-  the  limits  of  this  constitution ;  for, 

nimus  legataquidemstricte  conclu-  obsenring  that  the  ancients  confined 


dentem,  fideicommissis  autem  quae  legacies  within  strict  rules,  but  ac- 

ex  Yoluntate  magis  descendebant  corded  a  greater  latitude  to^/Sde^m- 

defunctorum,  pinguiorem  naturam  mitM  as  arising  more  immediately 

indulgentem,nece88AziumeBBeduxi-  from  the  wishes  of  the  deceased,  we 
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mu8  omnia  legata  fideicommiBos 
exiequare,  ut  nulla  ait  inter  ea  dif- 
ferentia ;  sed  quod  deest  legatis,  hoc 
repleatur  ex  natura  fideicommisso- 
rum,  et  si  quid  amplius  est  in  lega- 
tis,  per  hoc  crescat  fideicommis- 
sorum  natura.  Sed  ne  in  primis 
legfum  cunabulis  permixte  de  his 
exponendo  studiosis  adolescentibus 
quamdam  introducamus  difficulta- 
tem,  opersB  pretium  esse  duximus 
interim  separatim  prius  de  legatis  et 
posteadendeicommissis  tractare^ut 
natura  utriusque  juris  cognita  facile 
possint  pennixtionem  eorum  erudi- 
ti  subtinoribus  auribus  accipere. 


have  thonglit  it  neoesBaiy  to  make 

all  legacies  equal  to  ffifts  m  trust,  so 
that  no  difference  really  remains  be- 
tween them.  Whateyer  b  wanting 
to  legacies  they  will  borrow  from 
Jideicommiuay  and  communicate  to 
them  any  superiority  they  themselres 
may  haye.  But,  that  we  may  not 
raise  difficulties,  and  perplex  the 
minds  of  young  persons  at  their  en- 
trance upon  the  study  of  the  law,  by 
explaining  these  two  subjects  jointly, 
we  have  thought  it  worth  while  to 
treat  separately,  first  of  legacies  and 
then  of  trusts,  that,  the  nature  of 
each  being  known,  the  student  thus 
prepared,  may  more  easily  under- 
stand them  when  mixed  up  the  one 
with  the  other. 
C.  yi.  43.  2. 

All  that  remained,  aft«r  the  changes  noticed  in  the  text,  to 
distinguish  legacies  from  fideicommissa,  was  the  general  cha- 
racter of  the  expressions  used.  If  they  were  imperative,  the 
gift  was  a  legacy ;  if  they  assumed  the  form  of  a  request,  and 
were  given  jyrecative^  they  were  fideicoTnmiasa,  If  a  gift  waa 
in  form  imperative,  but  it  was  not  valid  as  a  legacy,  it  was  valid 
as  a  trust.  If  such  a  gift  could  be  valid  as  a  legacy,  it  was  of 
course  regarded  as  a  legacy,  and  not  as  SkfideicomTniaaum. 

A  diflFerence  still  remained  with  respect  to  the  gifts  of  liberty 
to  a  slave.  ( Vid.  Tit.  24.  2.)  A  direct  legacy  of  liberty  made 
the  slave  the  libertua  of  the  testator ;  a  gift  of  liberty  by  a 
Jideicommiaaum  made  the  slave  the  libertua  of  the  jWei- 
commiaaaHua. 


4.  Non  solum  autem  testatoris  yel 
heredis  res,  sed  etiam  aliena  legari 
potest,  ita  ut  herescogatur  redimere 
earn  et  prsestnre ;  yel,  si  non  potest 
redimere,  sestimationem  ejus  dare. 
Sed  si  talis  res  sit  cujus  non  est  com- 
mercium,  nee  sestimatio  ejus  debe- 
tur,  sicuti  si  Campum  Martium  yel 
basilicas  yel  templiEi,yelqu»  publico 
Usui  destinata  sunt,  legaverit ;  nam 
nullius  moment!  legatum  est.  Quod 
autem  diximus  alienam  rem  posse 
legari,  ita  intelligendnm  est,  si  de- 
functus  sciebat  alienam  rem  esse, 
non  et  si  ignorabat ;  forsitan  enim 
si  sdsset  alienam,  non  legnsset  £t 
ita  diyus  Pius  rescripsit ;  et  yerius 
esse,  ipsum  qui  agit,  id  est  lepratari- 
um^  probare  oportere  scisse  alienam 
rem  tegare  denmctum,non  heredem 


4.  A  testator  may  not  only  give  as 
a  legacy  his  own  property,  or  that  of 
his  neir,  but  also  tne  property  of 
others.  The  heir  is  then  obliged 
either  to  purchase  and  deliyer  it,  or, 
if  it  cannot  be  bought,  to  give  its 
yalue.  But,  if  the  thmg  giyen  is  not 
in  its  nature  a  subject  of  commerce, 
or  purchasable,  the  heir  is  not  bound 
to  pay  the  yalue  to  the  lecratee ;  as  if 
a  man  should  bequeath  tne  Campus 
Martius,  the  palaces,  the  temples,  or 
any  of  the  things  appropriated  to 
puhlic  purposes,  for  sucn  a  legacy  is 
of  no  effect.  But  when  we  say  that 
a  testator  may  giye  the  goods  of 
another  as  a  legacy,  we  must  be 
understood  to  mean,  that  this  cau 
only  be  done  if  the  deceased  knew 
that  what  he  bequeathed  belonged  to 
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probareopoitereignoruse  alieiianiy 
quia  semper  necessitas  probaodi  in- 
cuinbit  iOi  qui  agit 


another,  and  not  if  he  were  ignorant 
of  it ;  since,  if  he  had  known  it,  he 
would  not  perhaps  have  left  such  a 
legacy.  To  this  ettect  is  a  reftcript  of 
the  Emperor  Antoninus,  which  also 
decides  that  it  is  incumbent  upon  the 
plaintiff,  that  is,  the  legatee,  to  prove 
that  the  deceased  knew  that  what  he 
left  belonged  to  another,  not  upon 
the  heir  to  prove  that  the  deceased 
did  not  know  it,  for  the  burden  of 
proof  always  lies  upon  the  person 
who  brings  the  action. 
Gai.  ii.  202  J  D.  xxx.  39. 7. 10  j  D.  xxxi  67. 8 ;  C.  vi.  37. 10  j  D.  xjdi.  3. 21. 


5.  Sed  et  si  rem  obligatam  credio 
tori  aliquis  legaverit,  necesse  habet 
heres  luere.  £t  hoc  quoque  casu 
idem  placet  quod  in  re  aliena,  ut  ita 
demum  luere  necesse  habeat  heres, 
si  sciebat  defunctus  rem  obligatam 
esse ;  et  ita  divi  Severus  et  Antoni- 
nus rescripserunt.  Si  tamen  defunc- 
tus Yoluit  legatum  luere  et  hoc  ex- 
pressit,  non  debet  heres  eam  luere. 


5.  If  a  testator  gives  as  a  legacy 
anything  in  pledge  to  a  creditor,  the 
heir  is  TOuna  to  redeem  it.  But  in 
this  case^  as  in  that  of  the  property 
of  another,  the  heir  is  not  bound  to 
redeem  it,  unless  the  decensed  knew 
that  the  thing  was  pledged ;  and  this 
the  Emperors  Severus  and  Antoni- 
nus have  decided  by  a  rescript.  But 
when  it  has  been  the  wish  of  the 
deceased  that  the  legatee  should  re- 
deem the  thing,  and  he  has  expressly 
said  so,  the  heir  is  not  bound  to 
redeem  it. 


D.  XXX.  5.  7. 


6.  Si  res  aliena  legata  fuerit,  et 
ejus  vivo  testatore  legatarius  domi- 
nus  factus  fuerit,  siquidem  ex  causa 
emptionis,  ex  testamento  actione 
pretium  consequi  potest ;  si  vero  ex 
causa  lucrativa,  veluti  ex  causa  do- 
nationis  vel  ex  alia  simili  causa, 
agere  non  potest:  nam  traditum  est, 
dues  lucrativas  causas  in  eumdem 
hominem  et  ineamdem  rem  concur- 
rere  non  posse.  Hac  ratione,  si  ex 
duobus  testamentis  eadem  res  eidem 
debeatur,  interest  utrum  rem  an 
sestimationem  ex  testamento  couee- 
cutufl  est :  nam  si  rem,  agere  non 
potest,  quia  habet  eam  ex  causa 
lucrativa ;  si  lestimationem^  agere 
potest. 


D.xxx.  108;  D.  xliv. 


6.  If  a  thing  belonging  to  another 
be  given  as  a  legacy,  and  become  the 
property  of  the  legatee  in  the  life- 
time of  the  testator,  then,  if  it  be- 
come so  by  purchase,  the  legatee 
may  recover  the  value,  by  an  action 
founded  on  the  testament;  but  if 
the  legatee  obtained  it  bv  any  way 
of  clear  gain  to  him,  as  by  gift,  or 
any  similar  mode,  he  cannot  brinff 
such  an  action,  for  it  is  a  received 
rule,  that  two  modes  of  acquiring, 
each  being  one  of  clear  gain,  can 
never  meet  in  the  same  person  with 
regard  to  the  same  thing.  If,  there- 
fore, the  same  thing  be  given  by  two 
testaments  to  the  same  person,  it 
makes  a  difference,  whether  the  lega- 
tee has  obtained  the  thing  itself,  or 
the  value  of  it,  under  the  firsts  for, 
if  he  has  already  received  the  thing  it- 
self, he  cannot  bring  an  action,  for  he 
has  received  it  by  a  mode  of  clear  gain 
to  him ;  but,  if  he  has  received  the 
value  only,  he  may  bring  an  action. 
7.17;  D.xxx.  34.  2. 
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It  may  be  obflerred,  that  if  a  peiBon  acquired  the  Bubject  of 
a  legacy  by  a  causa  lucrativa  during  the  lifetime  of  the  testa- 
tor, and  the  legacy  was  made,  not  in  his  own  favour  directly, 
but  was  given  to  bis  slave,  or  a  descendant  in  his  power,  he 
could  recover  the  value  of  the  thing  given  from  the  heir.  In 
such  a  case  the  two  cauace  lucrativae  were  not  considered  so  to 
unite  in  one  person  as  to  violate  the  general  rule,  although,  in 
fact,  the  result  was  the  same  as  if  the  rule  had  been  directly 
violated.     (D.  xxx.  108.) 

In  the  beginning  of  this  paragraph  it  is  said  that  if  the 
legatee  acquire  the  thing  during  the  lifetime  of  the  testator  by 
a  causa  lucrativa^  he  could  not  regain  it  or  its  value  by 
legacy.  The  vivo  testatore  is  merely  an  example ;  it  would  be 
the  same  if  the  legatee  acquired  the  thing  by  a  causa  lucrativa 
at  any  time  before  receiving  it  by  way  of  legacy. 

7.  Ea  quoque  res  qnae  in  renim  7.  A  tbio^  not  in  exif«tence,  but 
natiira  non  est,  si  modo  fiitura  est,  which  one  day  will  be  in  existence, 
lecte  legatar :  veluti  fructus  qui  in  may  be  proper! j  given  as  a  le^racr, 
illo  f  undo  nati  erunt,  aut  quod  ex  as,  for  instance,  the  fruits  which  shall 
ilia  anciUa  natum  erit.  grow  on  such  a  farm,  or  the  child 

which  shall  be  bom  of  such  a  slave. 
Gai.  ii.  208. 

8.  Si  eadem  res  duobus  legatasit  8.  If  the  same  thing  is  given  as  a 
sive  conjunctim  sive  disjunctim,  si  legacy  to  two  persons,  either  con- 
amboperveiiiantadlegatum^scindi-  jointly  or  separately,  and  both  take 
tur  inter  eoe  legatum ;  sifter  defi-  thelegacy,  it  isdivided  between  them. 
ciat,quia  aut  spreverit  legatum,  aut  But  should  either  of  the  legatees  fail 
vivo  testatore  deoesserit,  vel  alk>  to  take  it,  either  from  lufiising  it  or 
quolibet  modo  defecerit,  totum  act  from  dying  in  the  lifetime  of  the  tea- 
coilegatarinm  pertinet.  Conjimctim  tator,  or  from  any  other  reason,  the 
autem  legatur,  veluti  si  quis  dicat,  whoin  goestohisco-legatee.  A  legacy 
Titio  et  Seio  hominem  Stichum  do  is  given  confoindy,  if  a  testator  say,  I 
lego;  disjunctim  ita,  Titio  hominem  give  as  a  legacy  mv  slave  Sticbns  to 
Stichum  do  lego,  Seio  Stichum  do  Titiuaand  Seins:  out  separately,  if 
lego.  Sed  et  si  expresserit  eum-  he  say,  1  give  as  a  legacy  my  ^ave 
dem  hominem  Stichum,  seque  dis-  Stichus  to  Titius;  I  give  as  a  legacy 
junctim  legatum  intelligitur.  my  slave  Stichus  to  Seius.     And  if 

the  testator  say,  that  he  gives  the 
same  slave  Stichus^  yet  the  legacy  is 
still  taken  to  be  given  separately. 
Gai.  u,  199. 

A  legacy  might  be  void  originally,  when  it  was  said  to  be 
taken  pro  non  script  o^  i.e.  as  if  it  had  never  been  inserted  ;  or 
it  might  be  valid  originally,  and  yet  before  the  rights  of  the 
legatee  were  fixed  (i.e.  to  use  the  technical  term  (see  note  on 
paragr.  20),  before  the  dies  cedit)  the  leo^atee  might  die  or 
refuse  the  Iegacy,or  become  incapable  to  take,  when  the  legacy 
wa^  called  ir)^um  or  destitutum ;  or  the  rights  of  the  legatee 
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might  be  fixed,  but  before  the  legacy  was  actually  delivered 
over  to  him,  it  might  be  takea  away  from  him  on  account  of 
something  rendering  him  unworthy  to  receive  it ;  the  legacy 
was  then  called  ereptitium  (quce  ut  indignia  eripUur).  If 
there  were  no  co-legatees,  the  legacy,  if  ereptitium,  went  to 
thefiecua ;  in  the  two  other  cases  the  failure  of  the  legacy  was 
for  the  benefit  of  the  heir.  The  legacies  were  burdens  with 
which  he  might  have  been,  but  was  not,  charged. 

But  if  there  was  a  co-legatee  the  case  was  different.  Co-lega- 
tees might  be  created,  according  to  a  division  made  by  Paulus 
(D.  1.  16.  142),  re^re  etverbisj  or  verbis ;  re  being  equivalent 
to  the  disjunctim  of  the  text,  when  the  same  gift  was  made 
separately  to  two  or  more  persons ;  re  et  verbie,  equivalent  to 
the  conjunctim  of  the  text,  when  the  same  thing  was  given  at 
once  to  two  or  more ;  and  verbis,  in  which  the  joint  legacy  was 
only  apparent,  the  gift  being  made  at  once  to  two  or  more,  but 
their  respective  shares  being  assigned  them,  as  *  lego  Titio  et 
Seio  ex  cequis  partibus.^ 

The  rights  of  co-legatees  were  very  different  at  different 
periods  of  Roman  law.  Originally  the  interest  of  the  co-legatee 
was  determined  by  the  formula  under  which  the  legacy  was 
given.  If  it  were  per  vindicationem,  the  right  to  the  property 
in  the  whole  thing  given  passed  to  each  legatee.  They  might 
divide  it  between  them,  but  this  was  for  their  own  convenience. 
They  each  had,  in  the  eye  of  the  law,  the  whole.  If  it  were 
given  per  damnationem,  no  right  to  the  property  passed,  but 
each  l^j;atee  was  a  creditor  of  the  heir  in  respect  of  the  thing 
given.  Accordingly  each  co-legatee  could  recover  from  the  heir 
the  whole  of  the  thing  given,  or  its  value  in  money.  {SingtUis 
solida  res  debebitur.  Gai.  ii.  205.)  Before  the  lex  Papia 
Poppaa  there  was  no  such  thing  as  accrual  of  legacies  between 
co-legatees ;  each  legatee  was  entitled  to  the  property  in  the 
whole  thing,  or  was  creditor  for  the  whole.  When  the  legacy 
was  per  vindic(Uionem,itmside  a  difference  in  fact,  whether  his 
co-legatee  took  or  not,  but  not  in  law,  as  in  any  case  the  law 
considered  him  to  have  the  whole  legacy  {insolidumhcLbuit) ; 
if  it  were  given  per  damncUionemy  it  made  no  difference  in  law 
or  fact,  for  each  legatee  was  creditor  for  the  whole. 

The  lex  Papia  Poppcea  introduced  a  new  system.  It  took 
away  the  legacies  of  the  unmarried  and  the  childless,  and  gave 
them  to  those  who  were  fathers  and  married.  No  one  could 
take  as  heir  or  legatee  who  was  unmarried  {cadebs)  or  childless 
(orbus).  At  the  same  time  the  dies  cedit,  as  it  was  called,  that  is, 
the  time  when  the  rights  were  fixed  (see  note  to  paragr.  20)  was 
thrown  forwards  from  the  date  of  the  testator^s  death  to  that 
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of  the  opening  of  the  testament  Thus  many  l^acies  fell  to 
.  the  ground  ;  they  became  caduca^  and  were  diverted  from  the 
course  intended  by  the  testator.  Quod  quia  aibi  testamerUo 
relictumy  ita  utjure  civili  capere  posait,  aliqaa  ex  causa  non 
ceperit  caducum  appelUitur,  veluti  cecidei'it  ah  eo,  (Ulp. 
Reg.  17.  1.)  The  term  cadiLca  was  strictly  applied  only  to 
these  lapses  of  legacies  caused  by  the  provisions  of  the  lex 
Papia  Poppceay  but  was  subsequently  used  for  the  failure  of 
any  testamentary  disposition.  Failures  in  legacies,  occasioned 
by  any  of  the  rules  of  the  civil  law,  and  not  by  the  lex  Papia 
Poppcea,  were  said  to  be  in  causa  cadud^  and  were  subjected 
by  Uiat  law  to  the  same  rules  as  governed  the  cadxica.  These 
caduca  were  given,  in  the  first  place,  to  co-legatees  having 
children;  but  by  a  distinction,  based  apparently  on  no  very  good 
reason,  it  was  only  those  joined  re  et  verbis^  and  those  joined 
verbisy  who  were  considered  co-l^atees  for  this  purpose; 
those  joined  re  were  not.  If  there  were  no  co-legatees  with 
children,  the  legacies  went  to  the  heir  who  had  children.  If 
there  were  none,  then  to  legatees  generally  who  had  children. 
If  none  had  children,  then  to  the  fiscus.  Any  legacy  given  by 
the  lex  Papia  Poppcea  might  be  refused :  if  accepted,  it  passed 
with  all  the  burdens  attaching  to  it.  Caduca  cuvi  suo  aiiere 
fiunt.  (Ulp.  Reg.  17.  2.)  The  lex  Papia  Poppcea  excepted 
from  its  provisions  the  descendants  and  ascendants  of  the  testa- 
tor to  the  third  degree,  and  left  them  jus  antiquum  m  caduds 
(Ulp.  Reg.  18)  ;  i.  e.  they  were  subject  to  the  old  rules  of  the 
civil  law.  Legacies  which  were  originally  void  did  not  come 
within  the  scope  of  this  law. 

By  a  constitution  of  Caracalla  (Ulp.  Reg.  17.  2),  all  caduca 
were  at  once  given  to  the  fiscus^  and  no  legatee  or  heir  any 
longer  profited  by  the  failure  of  legacies  under  the  Ux  Papia 
Poppcea. 

Constantino  abolished  the  law  of  incapacity  arising  from 
celibacy.  (Cod.  viii.  58.)  And  Justinian  did  away  with  all 
the  law  of  caduca  springing  out  of  the  lex  Papia  Popfcea^ 
The  distinction  between  the  kinds  of  legacies  being  no  longer 
in  existence,  new  provisions  on  the  subject  were  made.  (C.  vi. 
51.  11.)  The  right  to  bring  a  real  action  was  to  attach  to 
every  legacy ;  and  co-legatees  were  placed  in  the  position  they 
would  have  occupied  before  the  lex  Papia  Poppcea ;  but  it  was 
enacted  that  in  every  case  of  a  gift  to  a  co-legatee  failing,  an 
accrual  should  take  place  to  the  other,  or  others  joined  with 
him.  If  they  were  joined  re,  the  accrual  was  said  to  be 
obligatory  on  those  conjoined ;  but  the  burdens  of  the  legacy 
did  not  pass  with  it.     Keally  there  was  no  accrual  at  all ;  the 
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co-legatees  were  in  the  same  position  as  if  the  gift  had  only  been 
made  to  one.  If  the  co-legatees  were  joined  re  et  verbis,  the 
accrual  was  voluntaiy,  but  the  burdens  of  the  legacy  passed 
with  it.  The  co-legatees  were  looked  upon  as  having  really 
distinct  interests,  and,  therefore,  if  the  gift  to  one  failed,  the 
others  had  something  to  receive.  But,  at  the  same  time,  they 
took  the  share  they  gained,  with  all  its  burdens ;  it  might,  for 
instance,  be  encumbered  with  a  Jideicommisaum,  Legatees 
joined  only  verbis  were  not,  properly  speaking,  co-legatees  at 
all,  and  Justinian  does  not  permit  any  accrual  between  them. 
There  was  thus  a  clear  distinction  made  between  legacies  given 
jointly  to  legatees  re  et  verbis  and  those  given  verbis.  In 
both  distinct  interests  were  in  effect  given  to  all  the  legatees ; 
but  in  the  former  case  these  interests  were  so  united,  that, 
through  the  failure  of  the  legacy  of  one  legatee,  his  interest 
accrued  to  those  joined  with  Mm. 

If  the  rights  of  a  co-legatee  were  once  fixed",  then  even  if  he 
died  before  he  received  his  legacy,  the  accrual  on  any  failure 
still  took  place  for  his  benefit,  or  rather  that  of  his  representa- 
tives, and  was  said  to  be  given  to  his  pars  or  share.  (D.  viL 
1.  33.  1.) 

0.  Si  cui  fundus  alienus  legatus  0.  If  a  testator  give  as  a  legacy 
fuerit,  et  emerit  proprietatem  de-  land  belonging  to  another,  and  the 
ducto  usufructu,  et  ususfructus  ad  legatee  purchase  the  bare  ownership, 
eum  pervenerit,  et  postea  ex  testa-  and  the  usufruct  comes  to  him,  and 
mento  agat^recte  eum  agere  et  fun-  he  afterwards  brinp  an  action  under 
dum  petere  Julian  us  ait,  quia  usus-  the  testament,  Julian  says  that  an 
fhictus  in  petitione  servitutis  action  claiming  the  land  is  well 
locum  obtinet;  sed  officio  judicis  brought,  because,  in  this  claim,  the 
continetur,  ut  deducto  usufructu  usufruct  is  regarded  as  a  servitude 
jubeat  sestimationem  pnestari.  only.    It  is  the  duty  of  a  judge,  in 

this  case,  to  order  the  value  of  the 
property,  deducting  the  usufruct,  to 
DO  paid. 
D.  XXX.  82.  2,  3 ;  D.  1.  16.  26. 

A  funduSy  or  landed  estate,  is  left  by  legacy ;  the  legatee 
buys  the  naked  ownership,  but  receives  by  a  causa  lucrativa 
(this  is  expressed  by  perveneAi)  the  usufruct  He  is,  of 
course,  entitled  to  receive  the  value  of  what  he  has  bought, 
but  not  of  that  which  has  already  come  to  him  by  a  causa 
lucrativa.  Supposing  he  wishes  to  recover  by  action  the  value 
of  the  naked  ownership  from  the  heir,  he  can  only  demand 
exactly  that  which  was  given  him  by  the  testament.  He, 
therefore,  asks  for  the  fundus ;  but  the  fundus  includes  both 
the  naked  ownership  and  the  usufruct.  Will  he  not,  then,  be 
asking  too  much,  and  thus  fail  in  his  action  from  what  was 
term^  plusjpetitio  ?  (See  Bk.  iv.  Tit.  6.  33.)  Julian  answers 
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that  he  will  not,  because  in  every  demand  of  a  fundus^  the 
plaintiff  must  necessarily  ask  for  it, subject  to  all  its  servitudes. 
Usufruct  was  a  servitude,  and,  therefore,  in  demanding  the 
fundus  from  the  heir,  he  does  not  demand  the  usufruct,  if  the 
fuTidus  be  subject  to  such  a  servitude. 


10.  Sed  bI  rem  legatarii  quia  ei 
legaverit,  inutile  est  le^tum,  auia 
quod  proprium  est  ipsius  amplius 
ejus  fieri  non  potest ;  et  licet  alie- 
naverit  earn,  non  debetur  nee  ipsa 
nee  SBstimatio  ejus. 


10.  If  a  testator  give  as  a  legacy 
anything  that  already  belongs  to  th  e 
legatee,  the  legacy  is  useless;  for 
what  is  already  the  property  of  a  le- 
gatee cannot  liecome  more  so.  And, 
although  the  legatee  has  parted  with 
the  thing  bequeathed,  he  would  not 
be  entitled  to  receive  either  the  thing 
itself  or  its  value. 

D.  XXX.  41.  3. 

Et  licet  aZienaverit  earn.  This  is  an  application  of  what 
was  called  the  rule  of  Cato,  reguda  Catoniana  (perhaps  Cato 
Major),  viz.  Quod,  ai  teatamenti  facti  tempore  deceesiaset 
teatator,  imutUe  foreij  id  legatum  quandocumque  deceaaerit 
nonvcUere  (D.  xxxiv.  7.  1),  i.  e.  a  legacy  invalid  when  the 
testament  was  made,  could  never  become  valid. 

11.  Si  quis  rem  suam  quasi  alie-  11.  If  a  testator  give  a  thing  be- 
nam  lef^verit,  valet  legatum ;  nam  longing  to  himself,  as  if  it  were  the 
plus  valet  ^uod  in  veritate  est,  quam  property  of  another,  the  le^v  is 
quod  in  opiuione.  Sed  et  si  legatarii  vahd ;  for  its  validit^  is  decided  by 
putavityValere  constat,  quia  exitum  what  is  the  real  state  of  the  case, 
voluntas  defuneti  potest  habere.        not  by  what  he  thinks.    And  if  the 

testator  imagine  that  what  he  gives 
belongs  already  to  the  legatee,  yet,  if 
it  do  not,  the  lesacy  is  certainly  valid, 
because  the  wish  of  the  deceased  can 
thus  take  effect. 
D.  xL  2.  4. 1. 

The  words  *  plvua  valet  quod^  &c.,  are  not  the  statement  of 
a  general  rule  of  law,  but  merely  of  what  happens  under  the 
particular  circumstances  alluded  to.  Under  other  circum- 
stances, exactly  the  opposite  is  laid  down.  Ulpian  says,  for 
instance,  that  a  person  thinking  himself  a  neceaaariua  herea^ 
but  really  not  being  so,  could  not  repudiate  the  inheritance. 
Nam  plua  eat  in  opinione  quam  inverita/te,  (D.  xxix.  2. 15.) 

12.  If  a  testator  give  his  own  pro- 
perty as  a  legacy,  and  afterwards 
alienate  it,  it  is  the  opinion  of  Celsus 
that  the  legatee  is  entitled  to  the 
le^y,  if  the  testator  did  not  sell 
with  an  intention  to  revoke  the  le- 
gacy. The  Emperors  Severus  and 
AntoninuB  have  published  a  rescript 


12.  Si  rem  suam  legaverit  testa- 
tor, posteaque  eam  alienaverit, 
Celsus  existimat,  si  non  adimendi 
animo  vendidit.  nihilominus  deberi ; 
idemque  divi  Severus  et  Antoninus 
rescripserunt.  lidem  rescripserunt 
eum  qui,  post  teatamentum  lactum, 
prsddia  qu»  legata  erant  pignori 
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dadityftdeniflaelegatumiionTideri;  to  this  effect  And  they  have  also 
etideolegatnriumcum  herede  agere  decided  by  another  lescript,  that  if 
poflee,  ut  pnedia  acreditore  luantur.  any  person,  after  making  his  testa- 
Si  yero  quis  partem  rei  legatee  alie-  ment,  pledge  immoveables  which  he 
naverit,  pais  q u»  non  est  alienata  has  given  as  a  legacy,  he  is  not  to  be 
omnimoao  deoetur;  pars  autem  taken  to  have  thereby  revoked  the 
alienata  ita  debetur,  si  non  adi-  le^;ac^ ;  and  that  the  le^tee  may,  by 
mendi  animo  alienata  sit  bnoging  an  action  agamst  the  heir, 

compel  him  to  redeem  the  property. 
If,  affain,  a  nart  of  the  thing  given 
as  a  legacy  oe  alienated,  the  legatee 
is  of  course  still  entitled  to  the  part 
which  remains  unalienated,  but  is 
entitled  to  that  which  is  alienated 
only  if  it  appear  not  to  have  been 
alienated  by  the  testator  vnth  the  in- 
tention of  taking  away  the  legacy. 

Qai.  xi.  108;  D.  xxxiL  11, 12;  C.  tL  37.  3;  D.  xxx.  8. 

Gaius  informR  us  that  the  opinion  confirmed  by  Severue  and 
Antoninus  was  not  that  generally  entertained  when  he  wrote. 
When  the  legacy  was  given  pervindicationem,  it  seemed  im- 
possible that  if  the  thing  were  alienated  the  legatee  could  take 
.  anything ;  and  even  if  it  were  per  damnationemj  though  there 
was  nothing  in  the  nature  of  the  legacy  to  prevent  the  legatee 
making  a  valid  claim  {licet  ipso  jure  debeatur  legatum),  it 
was  considered  that  he  might  be  repelled  by  an  exception,  be- 
cause he  would  be  acting  against  the  wishes  of  the  deceased. 
(Gai.  ii.  198.) 


13.  Si  quis  debitori  suo  liberatio- 
nem  legaverit,  legatum  utile  est,  et 
neque  ah  ipso  debitore  neque  ah 
herede,  ejus  potest  heres,  petere, 
nee  ah  aHo  qui  heredis  loco  est; 
sed  et  potest  a  debitore  couveniri, 
at  liberet  eum.  Potest  autem  quis 
y el  ad  tempus  j  ubere  ne  heres  petat 


13.  J£  a  testator  gives  as  a  legacy 
to  his  debtor  a  discharge  from  his 
debt,  the  legacy  is  valid,  and  the  heir 
cannot  recover  the  debt  from  the 
debtor,  his  heir,  or  any  one  in  the 
place  of  his  heir.  The  debtor  may 
Dy  action  compel  the  heir  to  firra  him 
from  his  obligation.  A  man  may  also 
forbid  his  heir  to  demand  payment 
of  a  debt  during  a  certain  time. 

The  debt  was  not  extinguished  by  the  legacy  of  liheratio. 
But  if  the  heir  sued  the  debtor,  then  the  debtor  could  repel 
him  by  the  plea  of  fraud  {eocceptione  doli  7nali\  and,  if  the 
debtor  wished,  he  could,  by  suing  under  the  testament,  compel 
the  heir  to  release  the  debt^  by  consent  only,  if  the  obligation 
had  been  made  in  that  manner,  by  acceptilatio^  i.  e.  by  the 
heir  acknowledging  the  receipt  of  the  thing  owed  (See  Bk.  iii. 
Tit.  29.  1),  if  it  had  not 

A  legacy  of  a  discharge  from  debt  might  be  made  indirectly 
by  giving  as  a  legacy  to  the  debtor  the  chirographum,  or  bond 
by  which  he  was  bound.     (D.  xxxiv.  3.  3.  1,  2.) 
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Vel  ad  tempus.  The  effect  of  such  a  legacy  was,  that  if  the 
heir  sued  the  legatee  before  the  time  had  expired^  he  could  be 
repelled  by  an  exception  of  dolus  malus. 


14.  Ex  contrario  si  debitor  ere- 
ditori  8U0,  quod  debet^  legaTerit, 
inutile  est  legatum,  si  nihil  plus 
est  in  legato  quam  in  debito,  quia 
nihil  anrplius  habet  per  legatum. 
Quod  si  m  diem  vel  sub  conditione 
debitum  ei  pure  legaverit^  utile  est 
legatum  propter  reprsBsentationem. 
Quod  si  yiTO  testatore  dies  venerit 
Tel  conditio  extiterit,  Papinianus 
scripsit  utile  essAnihilominus  lega- 
tum, quia  semel  constitit :  t^vLod  et 
Terum  est ;  non  enim  placuit  sen- 
tentiaexistimantium  extinctumesse 
legatum,  quia  in  earn  causam  per- 
Tenit  a  qua  icdpere  non  potest. 


14.  On  the  coDtnury,  a  legacy  given 
by  a. debtor  to  his  creditor  of  the 
money  which  he  owes  him,  is  in- 
effectual if  it  includes  nothing  more 
than  the  debt  did,  for  the  creditor 
thus  receives  no  benefit  from  the 
legacy.  But  if  a  debtor  give  abso- 
lutely as  a  legacy  to  his  creditor 
what  was  due  only  on  the  expiration 
of  a  term,  or  on  the  accomphshment 
of  a  condition,  the  legacy  is  effectual, 
because  it  thus  becomes  due  before 
the  debt  Papinian  decides,  that  if 
the  term  expire,  or  the  condition  is 
accomplishea,  in  the  hfetime  of  the 
testator,  the  legacy  is  nevertheless 
effectual,  because  it  was  once  good ; 
which  is  true.  For  we  may  reject 
the  opinion  that  a  legacy  once  good, 
can  uterwards  become  extinct,  be- 
cause circumstances  have  arisen 
which  would  have  prevented  its 
being  originally  valid. 

D.  XXXV.  2. 1. 10;  D.  xxxv.  2.  6 ;  D.  xxxi.  82. 

The  legacy  would  generally  be  more  advantageous  than  the 
debt5  on  account  of  the  actions  that  might  be  brought  on  it. 


15.  Sed  si  uxori  maritus  dotem 
leguverit,  valet  legatum,  quia  ple- 
nius  est  legatum  quamde  dote  actio. 
Sed  si  quam  non  accepit  dotem  le- 
gaverit,  divi  Severus  et  Antoninus 
rescripserunt,  si  quidem  simpliciter 
legaverit,  inutile  esse  legatum;  si 
verocertapecuniavelcertum  corpus 
aut  instrumentum  dotis  in  prsele- 
gando  demonstrata  sunt,  valere  le- 
gatum. 


D.  xxxiii, 


15.  If  a  man  give  as  a  legacy  to 
his  wife  her  marriage-portion,  the 
legacy  is  valid,  for  the  legacy  is  more 
benencial  than  the  action  sne  might 
maintain  for  the  recovery  of  her  por- 
tion. But,  if  he  bequeath  to  his  wife 
her  marriage-portion,  which  he  has 
never  actually  received,  the  Emperors 
Severus  and  Antoninus  have  decided 
b^  a  rescript,  that  if  the  portion  be 
given  without  any  specification,  the 
legacy  is  void ;  but  if  in  the  terms  of 
the  gift  a  particular  sum  or  thing,  or 
a  certain  sum  mentioned  in  the  act 
of  dowry,  be  specified  as  to  be  re- 
ceived as  a  legacy  before  it  could  be 
received  as  dovnry,  the  legacy  is  valid. 
41.  2.  7, 8. 


In  the  de  dote,  or,  as  it  was  otherwise  called,  the  m  vacoticb 
dctioy  certain  delays  in  the  restitution  of  the  dowry  were 
permitted ;  and  sums  expended  for  the  improvement  of  the 
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property  of  the  wife  might  be  set  off  against  the  claim.  The 
legacy  had  to  be  paid  without  delay,  and  no  set-off  was  admis- 
sible. It  was  from  the  dowry  being  thus  restored,  when  made 
the  subject  of  a  legacy,  sooner  than  when  the  action  was 
brought,  that  the  expression  prcdegare  dotem  wa«  used ;  the 
do8  was  given  by  legacy  {legare)  sooner  (jprce)  than  it  could 
otherwise  be  obtained. 

By  the  words  '  certa  pecuniae  &c.,  is  meant  that  if  the 
testator  said,  ^  I  give  to  my  wife  the  sum  she  brought  me  as 
dowry,'  and  she  had  not  brought  anything,  the  legacy  would 
be  useless;  but  if  he  said,  *I  give  her  the  100  aurd  she 
brought  me,'  then  the  words  referring  to  her  having  brought 
them  would  be  only  a  fcUaa  demonstration  that  is,  an  unneces- 
sary particularity  of  expression,  which  would  be  passed  over 
as  if  not  written. 

Instrunientum  dotia.  So,  if  the  testator  said,  '  I  give  the 
property  mentioned  in  the  act  of  dowry,'  if  there  were  no  act 
of  dowry,  the  gift  would  be  useless ;  but  if  he  said,  *  I  give 
such  or  such  a  particular  thing  mentioned  in  the  act  of  dowry,' 
if  there  were  no  act  of  dowry,  the  wife  would  receive  the  thing 
specified,  and  the  words,  *  mentioned  in  the  act  of  dowry,' 
would  be  treated  as  superfluous. 

16.  Si  ree  legata  sine  facto  he-  16.  If  a  thing  given  as  a  legacy 
redis  perierit,  legatario  decedit;  et  perish  without  the  act  of  the  heir, 
si  servus  alienus  legatus  sine  facto  the  loss  falls  upon  the  legatee.  And, 
heredis  manumissus  fuerit  non  te-  if  the  slave  of  another,  ^ven  as  a 
netur  heres.  Si  vero  heredis  servus  legacy,  should  be  manumitted  |nth- 
legatas  fuerit,  et  ipse  eum  manu-  out  the  act  of  the  heir,  the  heir  is 
miseritytenerieumJulianusscripsit,  not  answerable.  But  if  a  testator 
nee  interesse  utrum  scierit  an  ig-  give  as  a  legacy  the  slave  of  his  heir, 
noraverit  a  se  legatum  esse ;  sed  et  who  afterwards  manumits  that  slave, 
si  alii  donaverit  servum,  et  is  cui  Julian  says  that  the  heir  is  answer- 
donatus  est  eum  manumiserit,  te-  able,  whether  he  knew  or  not  that 
netur  heres,  quamvis  ignoraverit  a  the  slave  was  given  away  from  him 
se  eum  legatum  esse.  as  a  legacy.    And  it  would  be  the 

same  if  the  heir  had  made  a  present 
of  the  slave  to  any  one  who  had  en- 
franchised him:  the  heir,  though 
ignorant  of  the  legacy,  would  be 
answerable. 

D.XXX.86. 1;  D.  xxx.  112.  1. 

The  factum  of  the  heir  means  anything  by  which,  however 
innocently,  he  may  have  been  the  cause  of  the  thing  perish- 
ing,&c. 

17.  Siquisancillascumsuisnatis  17.  If  a  testator  bequeath  his 
legaverit,  etiamsi  ancill»  mortusB  female  slaves  and  their  offspring,  al- 
fuerint,  partus  legato  cedunt.  Idem    though  the  mothers  die,  the  issue 
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est,  ai  ordinarii  seiri  cum  iricariiB 
legati  fueiint;  et  licet  mortui  sint 
ordinarii  tamen  yicarii  legato  ce- 
dunt.  Sed  si  Berrus  cum  peculio 
fuerit  legatus,  mortuo  servo  vel 
manumiBso  vel  alienato  et  peculii 
legatum  extinguitur.  Idem  est,  si 
fundus  instructus  vel  cum  instru- 
mento  legatus  fuerit;  nam  (undo 
alienato  et  instrument!  legatum 
extinguitur. 


D.  xxxiii.  8. 1.  3 ;  D. 


goes  to  the  legatee.  And  so,  if  ordi- 
nary slayes  are  bequeathed  together 
with  yicariali  although  the  ordinair 
slaves  die,  yet  the  vicarial  slaves  will 
pass  by  yirtue  of  the  sift.  But.  where 
a  slave  is  bequeathed  with  his  ptfcw- 
fitim,and  afterwards  dies,  or  is  numu- 
mitted,  or  alienated,  the  legacy  of  the 
pectdtum  becomes  extinct,  tt  is  the 
same  if  the  testator  gives  as  a  legacy, 
land  '  provided  with  instmmento,'  or 
'  with  Its  instruments  of  culture.*  If 
the  land  is  alienated,  the  legacy  of 
the  instruments  of  culture  is  extin- 
guished, 
xxxiii.  7. 1,  pr.  and  1. 


An  ordinarius  aervua  was  a  slave  who  had  a  special  office  in 
the  establishment^  as  cook,  barber,  baker,  &c.  The  vicarii 
were  his  attendants,  and  were  generally  reckoned  as  part  of  his 
peculium.  But  in  the  case  of  this  legacy,  the  law  considered 
them  as  having  an  independent  existence  (jpropter  dignitatem 
hominis)^  and  not  merely  as  accessories  to  the  ordinarii.  So, 
the  children  of  the  female  slaves  are  not  treated  as  mere  acces- 
sories to  her.  Had  they  been  so,  they  could  not  have  passed 
without  the  principal  to  which  they  were  attached. 

Fundus  instructus  is  land,  with  everything  on  it,  whether 
for  use  or  ornament ;  fundus  cum  instrumento^  land,  with  the 
instruments  of  its  culture  only.     (D.  xxxiii.  7.  12.  27.) 


18.  Si  grex  legatus  fuerit  j>ostear 
que  ad  unam  ovempervenent,  quod 
superfuerit  vindicari  potest  Grege 
autem  legato,  etiam  eas  oves  quae 
post  testamentum  factum  gregi  ad- 
jiciuntur,  legato  cedere  Julianus 
ait ;  est  enim  gre^s  unum  corpus  ex 
distantibus  capitibus,  sicut  eedium 
unum  corpus  est  ex  coh»rentibus 
lapidibus. 


D.  XXX.  21, 1 


18.  If  a  flock  is  given  as  a  legacy, 
and  it  be  afterwards  reduced  to  a 
single  sheep,  the  legatee  can  claim 
what  remains;  and  if  a  flock  be  given 
as  a  legacy,  any  sheep  that  may  be 
added  to  the  flock  after  the  maldng 
of  the  testament,  will,  according  to 
Julian,  pass  to  the  legatee.  For  a 
flock  is  one  body,  confiisting  of  se- 
veral different  heads,  as  a  house  is 
one  body,  composed  of  several  stones 
joined  together. 


19.  iEdibus  denique  legatis,  co- 
lunmas  et  marmora  qua  post  testa- 
mentum factum  adjecta  sunt,  legato 
didmua  cedere. 


D.  xxxL; 


19.  So,  when  a  building  is  given  as 
a  legacy,  any  marble  or  pillars  which 
may  be  added  after  the  testament  is 
made,  will  pass  by  the  legacy. 


20.  Si  peculium  legatum  fuerit, 
sinedubio  quioquid  peculio  accedit 
vel  decedit  vivo  testatore,  legatarii 


20.  When  the  pecuHum  of  a  slave 
is  ^ven  in  a  legacy,  it  is  certain  that 
if  It  is  increased  or  diminished  in 
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liiero  yel  damno  est  Quod  ei  post 
mortem  testaturis  ante  aditamhere- 
ditatem  servus  acquisierit,  Julianus 
ait,  siquidem  ipsi  manumisso  pecu- 
lium  legatum  fuerit,  onine  ^uod 
ante  aditam  hereditatem  aoquiaitum 
est)  lepatHrio  cedere,  quia  bujusle- 
gati  dies  ab  adita  bereditate  cedit; 
sed  si  extraneo  peculium  legatum 
fuerit,  non  cedere  ea  legato,  nisi  ex 
rebus  peculiaribus  auctum  fuerit. 
Peculium  autem,  nisi  legatum  fue- 
rit, manumisso  non  debetur;  quam- 
yis,  si  yivus  manumiserit,  sumcit  si 
non  adiinatur,  etita  divl  Severus  et 
Antoninus  rescripserunt  lidem 
loscripserunt.  peculio  legato  non 
Tiden  id  relictum,  ut  petitionem 
babeat  pecunise  (][uam  in  rationee 
dominicas  impendit.  lidem  rescrip- 
•erunt  peculium  videri  legatum  cum 
rationious  reddids  liber  esse  jossus 
est;  et  ex  eo  reliqua  inferre. 


tbe  life  of  tbe  testator,  it  is  so  much 

Sined  or  lost  to  tbe  legatee.  And  if 
e  slave  acquires  anjtoing  between 
the  death  of  tbe  testator  and  the 
time  of  the  heir  entering  on  the 
inberitance,  Julian  makes  this  dis- 
tinction: if  it  be  to  tbe  slave  biniself 
that  the  peeMim,  together  with  his 
enfranchisement  is  given,  then  all 
that  is  acquired  before  tbe  heir  en- 
tering on  the  inheritance  goe.^  to  tbe 
legatee,  for  tbe  right  to  such  a  legacy 
is  not  fixed  until  the  inberitance  be 
entered  on.  But  if  it  is  to  a  stranger 
that  the  peculium  is  given,  then  any- 
thing acquired  within  the  period 
above-mentioned  will  not  pa^s  oy  the 
leffacy,  unless  the  acquisition  were 
made  by  means  of  something  form- 
ing part  of  the  peculium.  Uis  pecu-^ 
Hum  does  not  go  to  a  slave  manumit- 
ted by  testament,  unless  expressly 
S*ven;  although,  if  a  master  in 
8  lifetime  manumit  his  slave*,  it  is 
enough  if  he  do  not  expressly  take  it 
away  from  him :  and  to  this  effect  is 
the  rescript  of  tbe  Emperois  Severus 
and  Antoninus,  who  nave  also  de- 
cided, that  when  bis  peculiumis  given 
as  a  legacy  to  a  slave,  this  does  not 
entitle  him  to  demand  what  he  maj 
have  expended  for  the  use  of  his 
master.  The  same  emperors  have 
further  decided,  that  a  slave  is  en- 
tilled  to  his  peouUum  when  the  tes- 
tator savs  he  shall  be  free  as  soon  as 
he  has  brought  in  his  accounts,  and 
made  up  any  deficiency  out  of  his 
peculium. 
D.  xxxii.  66:  D.  xxxiil  8.  8.  8 ;  D.  xxxiii.  8.  6.  4:  D.  xxxiii.  8.  8.  7: 
D.  XV.  I.  63. 


Dies  cedity  ^  the  day  begins,'  and  dies  venit^  *  the  day  is 
come,'  are  tbe  two  expressions  in  Boman  law  which  signify  tbe 
vesting  or  fixing  of  an  interest,  and  the  interest  becoming  a 
present  one.  Cedere  diem  (says  Ulpian,  D.  L.  16. 213),  signi- 
ficat  indpere  deheri  pecuniam  ;  venire  diem,  aignificcU  eum 
diem  venisse^  quo  pecunia  peti potest  Cedit  dies  may,  there- 
fore, be  translated,  *  the  right  to  the  thing  is  fixed ;'  venit  dies, 
*  the  thing  may  be  demanded.'  For  instance,  if  A  buys  a 
horse  of  B,  without  any  terms  being  attached  to  the  purchase, 
the  right  of  B  in  the  purchase-money  is  fixed  at  once,  and  also 
be  may  at  once  demand  it,  et  ceesU  et  venit  dies.   If  A  agrees 
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that  the  purchase-money  shall  be  paid  by  iAetalmentBy  theti» 
dies  c€88itj  B  has  a  fixed  interest  in  the  money  ;  but  the  dies 
can  only  be  said  venissey  as  each  instalment  falls  due,  and  with 
regard  only  to  the  portion  becoming  due.  If,  again,  A  only 
buys  it  on  condition  that  G  will  lend  him  the  money,  then 
until  G  has  done  so,  neque  cessit  neque  venit  dies,  B  has  no 
fixed  interest  in,  or  right  to,  the  purchase  money  until  the 
condition  is  accomplished.  With  regard  to  legacies,  the  dies 
ceditg  the  time  at  which  the  eventual  rights  of  the  legatee  were 
fixed,  was  the  day  of  the  testator's  death,  excepting  when  the 
Testing  or  fixing  of  these  rights  was  suspended  by  a  condition 
in  the  testament  itself.  The  dies  venit,  the  time  when  the 
thing  giyen  could  be  demanded,  was  not  till  the  heir  entered 
on  the  inheritance,  and  there  was  thus  Home  one  of  whom  to 
make  the  demand ;  if  the  legacy  was  given  after  a  term,  or  on 
a  condition,  the  demand,  of  course,  could  not  be  made  {dies 
non  venit)  until  the  term  had  expired,  or  the  condition  was 
fulfilled. 

An  alteration  was  made  by  the  lex  Papia  Poppcea  in  fixing 
the  dies  cedit  at  the  day  when  the  testament  was  opened,  not 
at  that  when  the  testator  died  (see  note  to  paragr.  8) ;  but  this 
had  been  done  away  with,  and  the  old  law  was  in  force  under 
Justinian.     (G.  vi.  51.  1.  1.) 

The  legatee  had  the  thing  given  exactly  as  it  was  at  the 
time  of  the  dies  cedit  He  took  it,  with  all  the  gains  and 
losses  that  had  accrued  to  it  since  the  date  of  the  testator's 
death,  and  directly  his  rights  were  fixed,  they  were  transmis- 
sible to  his  heirs. 

But  if  a  testator  gave  his  liberty  to  one  of  his  slaves  as  a 
legacy,  there  was  in  this  case  an  exception  to  the  rule  that  the 
dies  cedit  dates  from  the  death  of  the  testator.  If  the  gift  of 
liberty  was  given  to  a  slave  as  a  legacy,  he  could  not  begin  to 
acquire  for  his  own  benefit  until  an  heir  had  entered  on  the 
inheritance,  as  it  was  requisite  there  should  be  some  one  to  free 
him.  The  peculiumy  therefore,  if  given  to  him,  would  be  such 
as  it  was  when  the  heir  entered  on  the  inheritance ;  while,  if 
the  peculiwm  were  given  to  a  stranger,  it  would  be  such  as  it 
was  at  the  death  of  the  testator,  excepting  when  the  peculiwm 
was  augmented  by  things  derived  from  itself  {ex  rebus  peciL- 
liaribus\  as,  for  instance,  if  sheep  or  cattle,  forming  part  of 
the  peculiurriy  had  young. 

There  was  another  case,  that  of  personal  servitudes,  in 
which  the  dies  cedit  dated  from  the  entrance  on  the  in- 
heritance, not  from  the  death  of  the  testator.  These  servi- 
tudes were  exclusively  attached  to  the  person  of  the  legatee^ 
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and  as  they  were  not  transmissible  to  his  heirs,  there  could 
be  no  interest  in  them  until  the  actual  enjoyment  of  them 
was  commenced. 

The  terms  of  the  second  rescript  alluded  to  in  the  text  are 
given  by  Ulpian.  (D.  xxziiL  8.  6.  4.)  When  the  master  en- 
franchised his  slave  himself,  he  was  present  to  demand  the 
pecuZium^  and  if  he  did  not,  it  was  considered  evident  that  he 
intended  the  slave  to  keep  it.  Not  so  in  a  legacy  of  liberty,  in 
giving  which  the  master  might  so  easily  forget  the  peculium 
that  some  expressions  were  required  to  show  that  he  remem- 
bered it,  and  wished  to  give  it  to  the  slave. 

21.  Tain  autemoorpofaleB  res  le-  21.  Thiiun  corporeal  and  incor- 
pri  possunt,  quam  incorporales ;  et  poreal  may  he  equally  well  given  as 
ideo  <iuod  defuncto  debetor,  potest  a  legacy.  Thus,  the  testator  may 
alicui  legari,  ut  actiunes  suas  heres  ^ve  a  debt  due  to  him,  and  the  heir 
legatarioprSBstet,  nisi  exegeril  yiyus  is  then  obliged  to  use  his  actions  for 
testator  pecuniAm ;  nam  hoc  casu  the  benefit  of  the  legatee,  unless  the 
legatum  extinguitur.  Sed  et  tale  testator  in.his  lifetime  exacted  pay- 
legatum  valet :  Damnas  esto  heres  ment,  for  in  this  case  the  legacy 
domum  illius  reficere  vel  ilium  sere  would  become  extinct  Suchalegacy 
alieno  libexars.  as  this  is  also  good :  let  my  heir  l>e 

bound  to  rebuild  the  house  of  such 
a  one,  or  to  firee  him  from  his  debts. 

D.  XXX.  41;  D.  xxx.  3&.  3.  4 

The  legacy  of  a  debt  due  to  the  testator  was  usually  called 
legatum  luyminia.  (See  D.  xxx..  44.  6.)'  Of  course  the  legatee 
could  not  sue  for  it,  he  could,  only  compel  the  heir  to  sue  for 
his  benefit. 

22.  Si  generaliter  eervns  vel  res  22.  If  a  testator  nve  a  slave  or 
alia  lesretur,  electio  legatarii  est,  anything  else  as  a  legacy,  without 
nisi  aliud  testator  dixerit  specifying  a  particular  slave  or  thing, 

tne  choice  belongs  to  the  legatee, 
unless  the  testator  has  expressed 
tiie  contrary. 

The  jurists  took  care  to  lay  down,  with  respect  to  what  was 
called  a  legatum  generis,  that  the  class  of  objects  must  not  be 
one  too  wide.  Legatum  nisi  certce  rei  aitj  et  ad  certam  per- 
sonam deferaiuvy  nullius  est  Trumienti.  (Paul.  Sent  iii.  6. 
13.)  For  instance,  the  gift  of '  an  animal '  would  have  seemed 
rather  intended  to  mock  than  to  benefit  the  legatee,  ma^gis 
deriaoHum  quam  utile  videtur.     (D.  xxx.  7.) 

Before  Justinian,  it  depended  on  the  formula  with  which  the 
legacy  was  given  whether  the  choice  of  the  particular  thing  to 
be  given  to  the  legatee  belonged  to  the  heir  or  the  legatee.  In 
a  legacy  per  vindlcationem  it  belonged  to  the  latter ;  there  was 
a  real  action  for  a  thing  which  must  have  formed  part  of  the 
testator's  actual  estate.     In  a  legacy  per  damnationem  it  be 
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longed  to  the  heir;  there  was  only  a  personal  action  against 
the  heir  as  debtor,  and  the  debtor  might  dipcharge  the  obliga- 
tion in  the  way  most  beneficial  to  himself.  (Ulp.  Reg.  24. 14.) 

23.  Opdonis  legatuxn,  id  est,  ubi  28.  The  legacy  of  election,  that  is, 

testator  exservissuisyel  aliisrebos  when  a  testator  directs  his  legatee 

optarelegatariumjusseratyhabebat  to  choose  anyone  from  among  his 

in  se  conditionem;  et  ideo,nifli  ipse  slaves,  or  any  other  class  of  things, 

legatariusvivusoptaverit,  ad  here-  was  formerly  held  to  imply  a  con- 

demlegatumnontransmittebat.  Red  dition,  so  that  if  the  legatee  in  his 

ex  constitutione  nostra  et  hoc  ad  lifetime  did  not  make  the  election, 

meliorem  statum  reformatum  est,  et  he  did  not  transmit  the  legacy  to  his 

dataestlicentiaheredilegataiiiop-  heir.    But,  by  our  constitution,  we 

tare,  licet  yiyus  legatarius  hoc  non  haye  altered  this  for  the  better,  and 

fecit  Etdiligentioretractatuhabi-  the  heir  of  the  legatee  is  now  per- 

to,  et  hoc  ia  nostra  constitutione  ad-  mitted  to  elect,  although  the  legatee 

ditum  est,  ut  siye  plures  legatarii  in  his  lifetime  has  not  done  so.    And, 

existant  quibus  optio  relicta  est,  et  pursuing  the  subject  still  further,  we 

dissentiant  in  corpore  eligendo,  siye  nave  added,  that  if  there  be  several 

unius  le^tarii  plures  heredes  etin-  legatees  to  whom  an  option  is  left, 

ter  se  circa  optandum  dissentiant,  and  they  differ  in  their  choice,  or  if 

alio  aliud  corpus  eligere  entente,  ne  there  be  many  heirs  of  one  l^atee, 

pereat  legatum  (quod  plei  i(jue  pru-  and  they  cannot  agree  what  to  choose, 

Gentium  contra  beneyolentiam  in-  then  to  prevent  the  legacy  becoming 

troducebimt),  fortunam  esse  hujus  ineffectual,  which  the  generality  of 

optioois  judicem,  et  sorte  hoc  esse  ancient  lawyers,  contrary  to  all  equity 

diiimen<mm,utad  quemsorsveniat,  decided  would  be  the  case,  fortune 

illius  sententia  in  optione  proceUat  must  be  the  arbitress  of  the  choice, 

and  the  dispute  must  be  decided  by 
lot,  so  that  his  choice,  to  "khom  the 
lot  falls,  shall  prevail. 
D.  xL  9.  3 ;  I>.  xxxvi  2. 12.  8 ;  C.  vi.  43.  8. 

When  once  the  dies  cedit  had  fixed  the  rights  of  the  legatee, 
he  could  transmit  to  his  heirs  all  the  rights  he  had  himself. 
To  this  the  Soman  lawyers  considered  ^e  legatum  optionis 
an  exception,  as  intended  to  be  personal  to  the  legatee  himself. 
Justinian  decides  that  the  exception  shall  not  exist.  (C.  vi. 
43.  3.)  We  must  distinguish  the  legatum  generis^  when  an 
object,  though  an  uncertain  one,  was  given,  from  the  legatum 
optionis,  where  only  the  right  to  select  an  object  was  given. 
The  former  was  never  treated  as  an  exception  to  the  general 
rule  of  the  dies  cedit. 

24.  Legari  autem  illis  solis  potest,  24.  A  legacy  can  be  given  to  those 
cum  quibus  testamenti  factio  est       only,  with  whom  the  testator  has 

testamenti  f actio, 
D.  xH.  8.  7. 

We  have  already  said  (Tit.  14. 2)  that  the  necessity  of  having 
the  rights  of  citizenship  in  order  to  make,  to  witness,  or  to 
profit  by  a  testament,  excluded  all  peregrini.  But  even  among 
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those  who  were  otherwise  in  a  position  to  take  as  heirs  or  le- 
gatees, there  were  some  who  at  different  periods  were  specially 
precluded : 

First,  the  Latini  Juniani  (see  Bk.  i.  Tit  5.  3.)  could  not 
be  appointed  tutors  by  testament,  nor  could  they  benefit  at  all 
by  a  testament,  unless  they  had  the  full  rights  of  citizenship 
at  the  time  of  the  testator's  death,  or  acquired  them  within  a 
hundred  days  after  his  decease.  (6ai.  L  23  ;  Ulp.  Reg.  17.  1. 
and  22.  2.) 

Secondly,  by  the  lex  Voconia  (585  A.U.C.),  the  general 
object  of  which  was  to  prevent  the  accumulation  of  large  sums 
in  the  hands  of  women,  no  woman  could  be  instituted  by  a 
person  rated  in  the  census  as  possessing  a  fortune  of  100,000 
asses.     (GrAi.  ii.  274.) 

Thirdly,  by  the  lex  Julia  de  maritandis  ordinibua,  un- 
married persons  could  take  nothing  under  a  testament,  unless 
they  were  married  at  the  death  of  the  testator,  or  within  one 
hundred  days  after  his  decease  ;  and  by  the  lex  Papia  Poppcea 
persons  married,  but  childless,  could  only  receive  one-half  of 
what  was  left  them.     (Ulp.  Reff.  17.  2.  and  22.  3.) 

Lastly,  the  disabilities  of  the  lex  Julia  and  the  lex  Papia 
Poppcea  were  removed  by  the  Christian  emperors ;  but  a  new 
kind  of  disability  was  created,  by  enacting  that  no  heretic 
should  take  anything  whatever,  even  under  a  military  testa- 
ment. (C.  i.  5.  4,  5.  and  22.)  In  the  time  of  Justinian  it  may 
be  said  that  every  one  had  the  testamenti  f actio,  excepting 
barbari,  depoi'tatij  and  heretics. 

25.  Incertis  vero  perooDis  neque  25.  Formerly,  it  was  not  permitted 

legata  neque    fideicommissa   dim  that  either  legacies  or  ,/fc2eicommtMa 

*elinqui  concessum  erat;  nam  nee  should  be  given  to  uncertain  persons, 

miles  quidem  incertie  personse  po-  and  even  a  soldier  could  not  leave 

teratrelinquere,utdivu8Hadrianu8  anything  to  an  uncertain  person,  as 

rescripsit.     Incerta  autem  persona  the  Emperor  Hadrian  has  decided  by 

videhatur,  quam  incerta  opinione  a  rescript    By  an  uncertain  person 

animo  suo  testator  subiiciebat ;  ve-  was  meant  one  who  is  not  present  to 

lutisiquisitadicat:  Quicumquefilio  the  mind  of  the  testator  in  any  defi- 

filiam  suam  in  matrimonium  dede-  nite  manner,  as  if  he  should  a&j : 

rit,  ei  heres  mens  ilium  fundum  Whoever  shall  give  his  daughter  in 

dato.    Illud  quoque  quod  iis  relin-  mariiage  to  my  son,  to  him  let  my 

quebatur,   qui  post    testamentum  heir  ^ive  such  a  piece  of  land.     So, 

scriptum  pnmi  consules  designati  ifhehadleftanytning  to  the  persons 

erunt,  aeque  incertw  persons  legari  first  appointed  consuls  after  his  tes- 

videbatur,  et  denique  multfe  alife  tament  was  written,  this  also  would 

ejusmodi  species  sunt.     Libertas  have  been  a  gift  to  uncertain  persons, 

quoque  incertae  personse  non  vide-  and  there  are  many  other  similar  ex- 

batur  posse  dari,  quia  placebat  no-  amples.  Freedom  likewise  could  not 

minatim  servos  lioeran.   Sub  certa  be  conferred  upon  an  uncertain  per- 

vero  demonstratione,  id  est,  ex  cer-  son,  for  it  was  necessary  that  all 

tis  personifl  incertce  personse  recte  slaves  should  be  enfranchised    by 
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le^batur;  velutiy  ExcognatiuB  meia 
qui  nunc  sunt,  si  quia  fiBam  meam 
nxorem  duxerit,  eineresmeus  iUam 
rem  dato.  Incertis  autem  personis 
legata  yel  fideicommissa  relictay  et 
per  errorem  soluta,  repeti  non  posse 
sacris  oonstitutionibus  cautum  erat 


name;  bat  a  legacy  given  wiUi  a  cer- 
tain demonstralinn,  that  is,  to  an  un- 
certain person,  among  a  number  of 
personscertaintWasTalidyaa:  Amonff 
my  existinff  cagnaU^  if  any  one  shall 
marry  my  daughter,  let  my  heir  give 
him  such  a  thing.    But,  if  a  legacy 
or  JUtttcommvtmm  to  uncertain  per- 
sons had  been  paid  by  mistake,  it 
was  prorided  by  the  oonstitutionfl. 
that  such  persons  could  not  be  callea 
on  to  refund. 
tJAi.  iL  288,  289. 
Neque  fideicommiasa.     It  was  by  a  wTtatus-conaultwrn,  in 
the  time  of  Hadrian,  that  the  law  was  thus  settled  with  respect 
to  fideicommissa.     (Gai.  ii.  287.)     Previously,  a  gift  by  way 
of  fideicommieaum  to  an  uncertain  person  had  been  valid. 

The  Uix  Furia  Caninia  (GrAL  iL  239)  required  that  slaves 
to  whom  freedom  was  given  by  testament  should  be  expressly 
named,  juhet  servos  nominatim  liberari, 

26.  Postumoquoqueafienoinuti-  26.  Formerly, «  legacy  to  a  post- 
liter  legabatur.  Est  autem  alienus    humous  stranger  was  ineffectual;  a 


SOBtumus,qui  natus  intersuoshere- 
ee  testatori  futurus  non  est;  ideo- 
que  ex  emancipato  filio  conceptus 
nepos  extraneus  erat  postumus  avo. 


posthumous  stranger  is  any  one  who, 
if  he  had  been  bom  before  the  death 


of  the  testator,  would  not  have  been 
numbered  among  his  miheredes^  and 
so  a  posthumous  grandson,  the  issue 
of  an  emancipatea  son,  was  a  poet- 
humous  stranger  with  regard  to  his 
grandfather. 
Gai.  ii.  241. 
We  have  already  seen  (see  Tit  13.  l)how  the  rigour  of  this 
principle  came  to  be  modified  with  respect  to  a  posthumous 
suus  heres.     It  was  as  an  incerta  persona  that  the  posthu- 
mous child  was  originally  excluded  from  taking  either  as  heir 
or  legatee. 

27.  Sed  nee  hnjnsmodi  species        27.  These  points  have  not,  how- 
penitus  est  sine  j  nsta  emendatione    ever,  been  left  without  proper  altera- 

-    tion,  for  a  constitution   hi 


relicta;  cumin  nostrocodiceconsti- 
tutio  posita  est,  per  quam  et  huic 
parti  medemur,  non  solum  in  here- 
ditatibus,  sed  etiam  in  legatis  et 
fideicom missis:  quod  evidenter  ex 
ipsiusconstitutionislectione  dares- 
cit.  Tutor  autem  nee  per  uostram 
constitutionem  incertus  dari  debet, 
quia  certo  judicio  debet  quia  pro 
ttttela  sun  posteritati  cavere.. 


las   been 

E laced  in  our  code  by  which  the  law 
as  been  altered,  not  only  as  regards 
inheritances,  but  also  as  regards 
legacies  and  Jideieommissa.  This 
alteration  will  appear  from  the  con- 
stitution itself.  Hut  not  even  by  oor 
constitution  is  the  nomination  of  an 
uncertain  tutor  permitted,  for  it  is 
incumbent  upon  every  parent  to  take 
care  that  his  posterity  have  a  tutor 
by  a  determinate  appointment, 
vi.  48. 
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There  was,  probably,  a  conetitutioD  treating  of  this  subject 
inserted  in  the  first  code  (see  Introd.  sec.  29),  which  was  not 
given  in  the  code  we  now  have. 


28.  Pofltamus  autem  alienus  heres 
institni  et  antea  poterat  et  nunc  po- 
test ;  nidi  in  utero  ejus  sit,  qu»  j  ore 
nostro  uxor  esse  non  potest. 


28.  A  posthumous  stranger  could 
formerly,  and  may  now,  be  appointed 
heir,  unless  it  appear  that  ne  has 
been  conceived  by  a  woman,  who  by 
our  law  could  not  hare  been  mtarried 
to  his  father. 
Gai.  ii.  242.  287;  D.  xz?iil  2. 9. 1.  4. 

Posthumous  children,  who,  if  bom  in  the  testator's  lifetime, 
would  not  have  been  in  his  power  (this  is  the  meaning  of 
cdteniL8\  could  not  be  instituted  heirs  under  the  civil  law ;  but 
the  praetor  gave  them,  if  instituted,  the  posseaaio  bonarum* 
Justinian  permitted  their  institution. 

Nisi  in  utero  ejus  aity  that  is,  unless  the  posthumous  child 
be  the  child  of  the  testator,  and  of  a  woman  whom  the  testator 
could  not  have  married.  Such  a  child  would  be  extraneus  to 
the  testator,  as  not  being  in  his  family,  which  no  one  could  be 
who  was  not  the  offspring  of  a  legal  marriage.  To  take  the 
expression  as  applicable  to  the  child  of  any  woman  whom  the 
testator  could  not  marry,  without  limiting  it  to  a  child,  also  the 
offspring  of  the  testator,  would  narrow  the  power  of  making  a 
posthumous  child  heir,  so  much  as  tx>  make  it  nugatory.  For 
if  either  the  testator  or  the  woman  were  married,  the  child 
could  not  be  maile  heir,  nor  could  it,  if  it  were  the  offspring  of 
any  very  near  relation  of  the  testator.  Si  ex  ea  quoB  alii 
nupta  eity  posiumum  quia  heredem  iinstiiuerity  ipso  jure 
nan  valet  quod  turpis  sit  inatituiio,     (D.  xxviii.  2.  9.  1.) 


29.  Si  quis  in  nomine^cognominey 
pnenomine  legrttarii  ermverit,  si  de 
persona  constat,  uihilominus  valet 
iegatum.  Idemque  in  heredibus 
servatur,  et  rect^;  nomina  enim 
signiKcandonim  hominum  graiia 
reperta  sunt,  qui  si  alio  quolibet 
modo  intelligantur,  nihil  interest. 


30.  Huic  pTOxima  est  ilia  j  uris  re- 
gula,  f  alita  demonstratione  lepratum 
non  perimi,  veluti  si  quis  ita  legave- 
rity  Stichum  servum  meum  vernam 
do  lego ;  licet  enim  non  yema  sed 
emptus  sit,  si  de  servo  tamen  con- 


29.  Although  a  testator  may  have 
mistaken  the  namen^  cognomen,  or 
pranomen  of  a  legatee,  yet,  if  it  be 
certain  who  is  the  person  meant,  the 
legacy  is  valid.  The  same  holds  good 
as  to  heirs,  and  with  reason ;  for  the 
use  of  names  is  but  to  point  out 
persons ;  and,  if  they  can  oe  distin- 
guished by  any  other  method,  it  is 
the  same  &ing. 

xix.  4. 

30.  Closely  akin  to  this  is  the  rule 
of  law,  that  a  legacy  is  not  rendered 
void  by  a  fitlse  description.  For  in- 
stance, if  the  testator  were  to  say,  I 
give  as  a  legacy  Stichus  bom  my 
slave  \  in  this  case,  although  Stichus 
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stat,  utile  est  legatum.  Et  conveni- 
enter  bI  itademonstraverityStichum 
fiervum  quern  a  Seio  emi,  sitque  ab 
alio  emptus,  utile  estlegatuixi;  si  de 
servo  constat. 


was  not  1)om  in  the  family,  but 
bought^  yet,  if  it  be  certain  who  is 
meant,  the  legacy  is  valid.  And  so 
if  a  testator  marks  out  the  particular 
slave  in  this  way;  I  bequeath  Stichus 
my  slave,  whom  I  bought  of  Seius^ 
yet,  although  he  was  lK)U]Erht  of  an- 
other, the  legacy  is  good,  i?  no  doubt 
exist  as  to  the  slave  intended  to  be 


given. 
D.  XXXV.  1. 17,  pr.  and  L 


31.  Longe  mag^s  legato  falsa 
causa  non  nocet,  veluti  cum  quis  ita 
dixerit,  Titio,  quia  me  abeente  ne- 
gotiH  mea  curavit,  Stichum  do  Ie^6; 
vel  ita,  Titio,  quia  patrocinio  ejus 
capitnli  crimine  liberatus  sum, 
Stich  urn  do  lego.  Licet  enim  neque 
negotia  testatoris  umquam  gesait 
Titius,  neque  patrocinio  ejus  libera- 
tus est,  legatum  tamen  valet  Sed 
si  conditional  iter  enuntiata  fuerit 
cauf«a,  aliud  juris  est,  veluti  hoc 
modo :  Titio,  si  negotia  mea  cura- 
vit, fundum  do  legOr 


81.  Much  less  is  a  legacy  rendered 
invalid  by  a  false  reason  being  as- 
signed for  giving  it ;  as,  if  a  testator 
says,  I  give  my  slave  Stichus  to 
Titius,  because  he  took  care  of  my 
affairs  in  my  absence ;  or,  because  I 
was  acquitted  upon  a  capital  accusa- 
tion, by  his  undertaking  my  defence. 
For,  although  Titius  has  never  taken 
care  of  the  affairs  of  tlie  deceased, 
and  although  the  testator  was  never 
acquitted  by  means  of  Titius  defend- 
ing him,  the  le<ra('y  will  be  valid.  But 
it  is  quite  different  if  the  reason  has 
been  assigned  under  the  form  of  a 
condition,  as,  I  give  to  Titius  such  a 
piece  of  irround,  if  he  has  taken  care 
of  my  affrtirs. 
D.xiucv.  1.  17!2,  8. 

Ulpian  shortly  sums  tip  the  law  of  this  and  the  two  last 
paragraphs  by  the  rule,  'Neque  ex  falsa  deTHonstratione, 
neque  ex  falsa  causa  legatum  infirmatur.*  (UlPv  Reg.  24. 
19.) 

Of  course  if  the  cause  was  so  given  as  to  constitute  a  con- 
dition, the  legacy  was  only  validly  if  the  condition  had  been 
accomplished. 

32.  An  servo  heredis  recte  lega- 
m*JS,  quflBritur.  Et  constat  pure 
inutiliter  legari,  necquicquam  pro- 
fit ere.  si  vivo  testatore  de  Botestate 
heredis  exierit;  quia  quod  inutile 
foret  legatum,  si  statim  post  factum 
testamentum  decessisset  testator, 
non  hoc  ideo  debet  valere  quia  diu- 
tiiis  testator vixerit.  Subconditione 
yero  recte  legatur,  ut  requiramus 
an  quo  tempore  dies  legati  cedit, 
in  potest^te  neredis  non  sit. 


32.  The  question  has  been  raised, 
whether  a  testator  can  give  a  legacy 
to  the  slave  of  his  heir;  and  it  is 
evident  that  such  a  legacy  is  qiiite 
ineffectual,  nor  is  it  at  i5l  helped  by 
the  slave  having  been  freed  from 
the  power  of  the  heir  in  the  lifetime 
of  tne  testator ;  for  a  legacy  which 
would  have  been  void  if  the  testator 
had  expired  immediately  after  he  had 
made  the  testament,  ought  not  to  be- 
come va.id,  merely  because  he  hap- 
pened to  enjoy  a  longer  life.  But  a 
testator  may  give  the  legacy  to  the 
slave  under  a  condition^  and  then  we 
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have  to  enquire  whether  at  the  time 
when  the  right  to  the  legacy  hecomes 
fixed,  the  slave  has  ceaaed  to  be  in 
the  power  of  the  heir. 

Gai.  iL  244;  D.  xxxiv.  7. 1. 

This  paragraph  is  based  on  the  regula  Catoniana  (see  note 
on  paragraph  10),  though  no  express  allumon  to  it  is  made. 
As  to  the  doubts  entertained  on  the  subject^  see  Oai.  ii.  244. 


33.  Ex  diwTso,  herede  inatituto 
servo,  quia  domino  recte  etiam  sine 
conditione  le^etur,  non  dubitatur ; 
nam  etai  statim  post  factum  testa- 
men  turn  decessent  tentator,  nan  ta- 
men  apud  eum  aui  heres  ait  dies 
legati  cedereintelligitur ;  cum  here- 
ditas  a  legato  separata  sit,  et  po^sit 
])er  eum  servum  alius  heres  effid, 
si  priusqnam  jussu  dominiadeat,  in 
alterius  potestatem  tran»latus  sit, 
Tel  manumissusipue  heres  eliicitur: 
quibus  casibus  utile  est  legatum. 
Quud  si  in  eadem  causa  permanse- 
rit,  et  jussu  legatarii  amerit,  eva- 
nesdt  legatum. 


Oai. 

34  Ante  heredis  institutionem 
inutiliter  an  tea  legabatur,  scilicet 

guia  testamenta  vim  ex  institutiDne 
eredum  accipiunt,  et  ob  id  veluti 
caput  atque  fundamentum  intelli- 
gitur  totius  testamenti  heredis  in- 
stitutio.  Pari  ratione  nee  libertas 
ante  heredis  institutionem  dari  po- 
terat  Sed  quia  incivile  esse  puta- 
vimus,  ordinem  <}uidem  scriptune 
sequi,  quod  et  ipsi  antiquitati  vitu- 
pemndum  fuerat  visum,  sperni  au- 
tem  testatoris  voluntatem,  per  nos- 
tram  constitutionem  et  hoc  vitium 
emendavimus:  ut  liceat  et  ante 
heredis  institutionem  et  inter  me- 
dias  heredum  institutiones  legatum 
relinquere,  et  multo  magis  liber- 
tatem  cujus  usus  favorabilior  est. 


33.  On  the  contrary,  it  is  not 
doubted,  but  that  if  a  slave  be  ap- 
pointed heir,  a  legacy  may  be  given 
to  his  master  unconditionally;  for, 
although  the  testator  should  die  in- 
stantly, yet  the  right  to  the  legacy 
immediately  after  making  the  testa- 
ment, does  not  immediatdy  accrue  to 
the  heir ;  for  the  inheritance  is  here 
separated  from  the  legacy,  and  an- 
otuer  may  become  heir  by  means  of 
the  slave,  if  he  should  be  transferred 
to  the  power  of  a  new  master,  before 
he  has  entered  upon  the  inheritance, 
at  the  command  of  the  master,  who 
is  the  legatee ;  or  the  slave  himself, 
if  enfranchised,  mthV  become  heir; 
and,  in  these  cases,  tne  legacy  would 
be  good.  But,  if  the  slave  should 
remain  in  the  same  state,  and  enter 
upon  the  inheritance  by  order  of  thft 
legatee,  the  legacy  is  at  end. 

ii.  245. 

34.  Formerly,  a  legacy  placed  be- 
fore the  institution  of  toe  heir  waa 
ineffectual,  because  a  testament  re- 
ceives its  etficacy  from  the  institution 
of  the  heir,  and*  it  is  thus  that  the 
institution  of  the  heir  is  looked  on 
as  the  head  and  the  foundation  of  the 
testament  So,  too,  freedom  could 
not  be  given  before  the  institution  of 
the  heir.  But  we  have  thought  it  un- 
reasonable that  the  mere  order  of 
writing  should  be  attended  to,  in  con-  . 
tempt  of  the  real  intention  of  a  tes- 
tator— a  thing  of  which  the  ancients 
themselves  seem  to  have  disapproved. 
We  have,  therefore,  by  our  constitu- 
tion, amended  the  law  in  this  point; 
so  that  a  legacy,  and  much  more  a 
grant  of  liberty,  which  is  always 
favoured;  may  now  be  given  before 
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the  institution  of  an  heir,  or  among 
the  institution  of  heirs  where  more 
than  one. 

Gai.  iL  229,  230;  C.  vi.  23,  24. 

The  nomination  of  a  tutor,  as  not  constituting  any  burden 
on  the  inheritance,  had  already  been  made  an  exception  to  the 
rule,  that  nothing  in  a  testament  could  be  valid  that  preceded 
the  institution  of  the  heir.     (Gai.  ii.  231.) 

86.  Poet  mortem  quoqueheredis  35.  A  legacy  made  to  take  efiect 

aut  legataiii  simili  mode  inutiliter  after  the  death  of  an  heir  or  legatee, 

legabatur,  Teluti  si  quis  ita  dicat :  was  also  ineffectual ;  as,  if  a  testator 

Cum  heres  mens  mortuus  erit,  do  said,  when  my  heir  is  dead,  I  give  as 

lego.    Item,  pridie  quam  hercs  aut  a  legacy,  or  thus,  I  give  as  a  legacy 

legatarius    morietur.    Sed    siraili  on  the  day  preceding  the  day  of  the 

modo  et  hoc  eorreximns,  firmitatem  death  of  my  heir,  or  of  my  legatee, 

hujusmodi  legatis  ad  fideieommis-  But  we  have  corrected  the  ancient 

Borum  similitudineiu  prffistantes,  ne  rule  in  this  respect,  by  giving  all 

vel'hoc  casu  deterior  causa  le^a-  such  legacies  the  same  validi^  as 

torum  quam  fideicommissorum  m-  Jideicommitsa ;  lest  trusts  should  be 

veniatur.  found  in  thb  respect  to  be  more  £&- 

voured  than  legacies. 

Gai.  ii.  232 ;  C,  iv.  38. 11 ;  C.  iv.  11. 

Gains  remarks,  that  the  second  of  these  forms,  Pridie 
gttam,  though  objected  to  because  the  time  when  the  right  was 
fixed  could  not  be  known  until  the  heir  was  dead,  was  not  ob- 
jected to  on  any  very  good  ground.  For  all  that  the  principles 
of  law  forbad  was,  that  the  interest  should  not  be  fixed  until 
after  the  death  of  the  heir,  for  then  it  would  have  been  the 
heir's  heir,  and  not  the  heir  that  was  charged ;  and  that  it 
should  not  be  fixed  until  after  the  death  of  the  legatee,  for  if 
he  had  no  vested  interest  in  his  life,  he  could  have  nothing  to 
transmit.  But  a  legacy  made  so  as  to  give  a  fixed  right  the 
day  before  either  -of  their  deaths,  was  not  open  to  the  same 
objections. 

36.  Poenseqaoque  nomine  inuti-  36.  Also,  formerly,  if  a  testator 

liter  legabatur  et  adimebattir,  vel  had  given,  revoked,  or  transferred  a 

transferebatur.     Poenas  autem  no-  legHcy  by  way  of  penalty,  be  would 

mine  legaii  videtur  quod  coercendi  have  done  so  ineffectually.  A  legacy 

heredis  causa  relinquitur,  quo  ma-  is  considered  as  given  bv  way  of  a 

gis  aliqiiid  faciat  aut  non  fnciat :  penalty,  when  it  is  intended  to  con- 

veluti  si  ouis  ita  scripserit,  Heres  strain  an  heir  to  do  or  not  to  do  some- 

meus,  si  tiliamsuam  ia  matrimoni-  thing;  as,  if  a  testator  said,  if  my 

um  Titio  coUocaverit,  vel  ex  diverso  heir  give  his  daughter  in  marriage  to 

si  non    oollocaverit,  dato  decem  Tiiius,  or,  if  he  do  not  ^ve  her  in 

aureos  Seio ;  aut  si  ita  scripseiit,  marriage  to  Titius,  let  him  pay  ten 

Heres  meus,  si  servum  Stichum  atirei  to  Seius  \  or,  thus,  if  my  heir 
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•HeDaTerity  taI  ex  divino  ai  non 
alienaverit^  Tidodeoem  aureosdata 
£t  in  tantum  h«c  regula  obeerva- 
batur,  ut  ^uam  plutibtu  principal!- 
bna  constitiitiouibuB  aignifioetur, 
nee  principem  quidem  agnoscere 

Suod  ei  pcenie  nomine  legatum  sit 
Tec  ex  militia  quidem  testamento 
talia  legata  valebant,  quamyis  alin 
militum  voluntates  in  ordiaandia 
testaraentia  valde  obaenrabantur. 
Quinetiam  nee  libertatem  poenaD 
nomine  dari  powe  placebat.  £o 
amplius  nee  hf^iedem  poenS'Oomine 
adjici  poflse  Sabinus  exiatimabat, 
veluti  Bi  quia  ita  dicat,  TitiuH  berea 
esto,  si  Titiiu  filiam  euam  Sei6  in 
matrimonium  coHocaverit,  Seiua 
quoque  heres  esto.  Nihil  enim  in- 
tereraty  qua  ratione  Titiua  coerce- 
retur,  utriim  le^^ti  datione  an  co- 
heredis  adjectione.  Sed  hiijusmodi 
scrupulositaA  nobis  non  placuit,  et 

Seneraliter  ea  qua  relinquuntur, 
cet  po&nsB  nomine  fuerint  relicta 
▼el  adempta  vol  in  alios  tran^lata, 
nihil  distare  a  oeteris  lefratis  con- 
stituimus  vel  in  dando  vul  in  adi- 
mHidoTel  in  tieansferendo:  ncceptis 
Tideiicet  iis  qun  impossibilia  sunt, 
▼el  legibus  inteidicta.  aut  alias  pro- 
brosa.  Huju<tmodi  enim  testamen- 
torum  dispositiones  valere,  secta 
meorum  tempomm  non  patitur. 


shall  alienate  my  alare  StichnSy  or,  if 
my  heir  sbiJl  not  alienate  my  slave 
Stichusy  let  him  pay  ten  aUrei  to 
litiua.  And  this  rule  was  so  rigo- 
rously observed,  that  it  was  expressly 
ordained  by  many  constitutions,  that 
e^t>n  the  emperor  would  not  receive 
a  legacy,  which  was  given  by  way  of 
a  penally,  nor  could  such  a  legacy  be 
▼alid,  even  when  given  by  the  testa- 
ment of  a  soldier;  although,  in  every 
other  respect,  the  intention  of  a  tes- 
tator in  a  military  testament  was 
scrupulouiily  adhered  to.  And  even 
freedom  could  not  be  given  by  way  of 
a  pen  (Ity ;  still  less,  in  the  opinion  of 
Sabimis,  could  another  heir  be  added; 
as  if,  for  instance,  a  te^stator  said,  let 
Titiva  be  my  heir,  but  if  he  give  his 
daughter  in  marriage  to  Seius,  let 
Seius  also  be  my  heir.  It  made  no 
difference  how  Titius  was  put  imder 
constraint,  whether  by  the  gift  of  a 
legacy,  or  the  addition  of  a  co-heir. 
But  this  scrupulous  severity  has  not 
pleased  us,  and  we  have  therefore 
ordained  generally  that  things  left, 
revoked,  or  transferred  by  way  of 
penalty,  shall  be  treated  as  other 
le^^acies,  with  the  exception  of  any- 
thing that  may  be  impossible,  pro- 
hibited by  law,  or  contrnry  to  good 
manuers,  for  Uie  principles  of  our 
age  will  not  permit  testamentary  dis- 
poftitions  of  such  a  character. 
.243;  C.vi.41. 


Qai.  11235,386. 

It  is  rather  difficult  to  say  how  this  rule  sprang  up  in  Boman 
law,  or  how  the  gift  of  a  legacy  posnce  nomine  differed  from 
an  ordinary  condition.  Theopbilus,  in  his  Paraphrase^  gives 
as  one  reason  that  a  legacy  ought  to  spring  from  a  feeling  of 
kindness  to  the  legatee,  and  not  be  used  as  a  means  to  punish 
another.  For  want  of  a  better  reason,  we  may  be  content 
with  this. 

No  principle  of  arrangement  has  l>eeu  preserved  in  grouping 
the  numerous  paragraphs  of  this  long  title.  If  we  are  anxious 
to  class  the  different  paragraphs  together  under  distinct  heads, 
we  could  not,  perhaps,  adopt  a  better  arrangement  than  that  of 
Ducaiirroy.  He  divides  the  title,  or  rather  his  explanation  of 
it,  into  five  paragraphs.  The  first  gives  the  definition  and 
general  notions  of  a  legacy  (paragr.  1,  2, 3);  the  second  treats 
of  the  objects  given  by  a  legacy  (paragr.  4, 5, 6, 9, 10, 1 1, 13, 
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14, 15, 21, 22,  and  23) ;  the  third  treats  of  the  persons  to  whom 
legacies  can  be  given  (paragr.  24,  25,  26, 27, 28,  32,  and  33) ; 
the  fourth  of  the  diiferent  rules  to  be  observed  in  the  terms  of 
the  legacy  (paragr.  29,  30,  31,  34,  35,  and  36);  and  the  fifth, 
of  the  effects  of  legacies  (paragr.  8,  12,  16,  17,  18,  19,  20). 


Tit.  XXI.  DE  ADEMPTIONE  ET  TRANSLATIONE 
LEGATORUM. 

Ademptio  lejapatomin  are  eodem  The  revocation  of  a  legacy,  whe- 

testamento  adimantur  legata  sive  tber  made  in  the  same  testaiuent  or 

oodicillis  iirma  est,  Bive  contrariis  in  a  codicil,  is  valid,  and  may  be  made 

verbis  fiat  ademptio,  veluti  si  quod  in  terms  contrary  to  tbode  of  the  f^ 

ita  quis  legaverit  do  le^o,  ila  adi-  as  when   a  testator  gives  in  these 

matur  non  do  non  lego ;  sive  non  terms,  I  give  as  a  legacy,  and  revokes 

contrariis,  id  est,  aliis  quibuscum-  it  by  saying,  I  do  not  give  as  a  legacy; 

que  verbis.  or  in  terms  not  contrary,  that  is,  in 

any  other  form  of  expression. 

D.  xxziv.  4  a  11. 

It  was  considered  necessary,  in  the  times  when  weight  was 
attached  to  the  formula  under  which  the  legacy  was  given,  that 
the  legacy  should  be  revoked  by  words  exactly  opposite  {con- 
trariis verbis)  to  those  by  which  it  was  given,  as  in  a  legacy 
per  vindicationem  the  revocation  ought  to  have  been  by  the 
words  '  non  do^  non  lego/     (Ulp.  Beg.  24.  29.) 

The  text  only  speaks  of  direct  revocation  of  legacies  by  an 
express  declaration  of  the  testator's  wishes  in  sometestamentary 
document ;  but  it  was  also  revoked  by  the  mere  wish  of  the 
testator  {nuda  voluntate^  D.  xxxiv.  4.  3.  11)  that  it  should  be 
revoked  being  in  any  way  declared.  In  such  a  case  the  legacy 
was  not,  strictly  speaking,  taken  away;  but  the  legatee  who 
brought  an  action  for  it  might  be  repelled  by  an  exception  of 
dolus  mains.  We  have  seen,  in  the  last  Title  (paragr  12),  that 
a  sale  of  the  thing  given  as  a  legacy  was  held  to  be  or  not  to  be 
a  revocation  of  the  legacy,  according  as  the  testator  intended 
or  did  not  intend  that  such  should  be  its  effect. 

A  legacy  was  also  considered  to  be  revoked  by  implication 
if  something  occurred  after  it  was  given  which  made  it  impos- 
sible to  believe  that  the  testator  could  have  continued  to  wish 
the  legatee  to  profit  by  his  bounty ;  as,  for  instance,  if  a  noto- 
rious and  deadly  enmity  sprang  up  between  them.  (D.  xxxiv. 
4.3.  11.) 

1.  Transferri  quoque  legatum  ab  1.  A  legacy  may  also  be  transferred 
alio  ad  alium  potest,  veluti  si  quis    from  one  person  to  another  ]  as,  I 
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ita  dixerit  bominem  Stichum  quem  give  as  a  legacy  to  SeiuB  my  slaye 
Titio  lega?i  Seio  do  lego,  nve  in  odchus,  whom  I  ha?e  given  as  a  le- 
eodem  testamento  siTe  in  codifillis  fMj  to  Titius,  whether  this  be  done 
hoc  fecerit  Quo  cfiau  simid  Titio  m  the  same  testament  or  in  codicils ; 
adimi  yidetor  et  Seio  dari.  and  then  at  the  same  time  a  legacy 

is  taken  from  Titius  and  given  to 

Seius. 
D.  xxiv.  4,  6. 

The  translation  had  two  effects ;  it  took  away  a  legacy  from 
one  person  and  gave  it  to  another ;  but  it  might  have  either 
effect  without  the  other.  The  original  legatee  might  be  dead, 
and  thus  the  legacy  useless,  and  yet  the  gift  to  the  new  legatee 
would  be  valid ;  or  the  new  legatee  might  subsequently  die,  and 
yet  the  legacy  would  be  lost  to  the  original  legatee.  (D.  zzxiv. 
4.  20.) 


Tit.  XXII.    DE  LEGE  FALCIDIA. 


Superest  ut  de  lege  Falcidia  dif^i- 
ciamus,  c^ua  modus  novissime  lega- 
tis  impositus  est.  Cum  enim  olim 
lege  Duodncim  Tabularum  libera 
erat  legandi  potestss,  ut  liceret  vel 
totum  patrimonium  legatis  erogare 
(quippe  ea  lege  ita  cautum  esset, 
uti  legassit  susb  rei,  ita  jus  esto), 
visum  est  hanc  legandi  lieentiam 
coarctare.  Idque  ipsorum  testato- 
rum  gratia  provisum  est,  ob  id  quod 
plerumque  intestati  moriebantur, 
recuMmtibus  sciiptis  heredibus  pro 
nuUo  aut  minimo  lucro  hereditates 
adire.  Et  cum  super  hoc  tarn  lex 
Fuiia  quam  lex  Voconia  latae  sunt, 
quarum  neutra  sufficiens  ad  rei  con- 
summationem  videbatur,  xiovi:*sime 
lata  est  lex  Falcidia,  qua  cavetur  ne 
plus  legare  liceat  quam  dodrantem 
totorum  bonorum,  id  est,  ut  sive 
unus  heres  institutus  esset,  sive 
plures,  apud  eum  eoeve  pars  quarta 
remaneiet. 


It  remains  to  speak  of  the  lex  Fal- 
cidia.hy  which  legacies  have  received 
their  latest  limitations.  By  the  law 
of  the  Twelve  Tables,  a  testator  was 
permitted  to  dispose  of  his  whole 
patrimony  in  lenieies;  for  the  law 
said,  *  As  a  man  lias  disposed  of  his 
property,  so  let  the  law  be ;'  but  it 
was  thought  proper  to  restrain  this 
licence  even  for  tne  benefit  of  testa- 
tors themselves,  because  they  fre- 
quently died  iutestate,  the  heirs  they 
instituted  refusing  to  enter  upon  an 
inheritance  from  which  they  could 
receive  little  or  nopn)fit  With  this 
object  the  /&r  liiria  and  the  lex 
Voconia  were  passed ;  and  lastly,  as 
neither  of  these  was  found  adequate 
to  the  purpose,  the  iex  Falcidia  was 
enactea,  which  forbids  a  testator  to 
ffive  more  in  legacies,  than  three- 
fourths  of  all  his  property ;  so  that, 
whether  there  be  one  or  more  heirs 
instituted,  there  must  now  remain  to 
him,  or  them,  at  least  one-fourth  part 
of  the  whole. 
Gai.  ii.  224.  227. 
The  lex  Furia  testamentariajwhich  must  not  be  confounded 
with  the  lex  Furia,  or  Fueid  Caninia,  restraining  the  testa- 
mentary manumission  of  slaves  (Bk.  i.  Tit.  7),  was  a  plebU 
edturrif  probably  of  the  year  571  A-u.c.   Gains  thus  acquaints 
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ns  with  its  provisions : — *  Qun,  exceptis  personia  quibusdam, 
ccBterU  plus  mille  aasibua  legatorum  nomine  moriiave  causa 
caper e  permiemim  non  est :'  more  than  1000  asses  could  not 
be  given  as  a  legacy.  The  law  failed  to  effect  its  object,  as 
the  testator  was  not  restrained  in  the  number  of  iegacies  he 
might  give,  but  only  in  the  amount  of  each  legacy.  (Ctai.  iL 
a.  25.) 

The  lex  Vaconia^  also  called  testamentaria,  was  a  plebi- 
seUum,  of  which  the  year  5S5  ▲•u.c.  is  given  as  the  date. 
Gaius  Eays  of  it, '  Qua  cauium  est.  Tie  cui  plus  legatorum 
nomine  mortisve  causa  capere  licerety  quam  heredes  cape^ 
rent : '  no  legatee  was  to  have  more  than  each  heir  had. . 
This  law  also  failed  in  its  object ;  as,  by  multiplying  the 
number  of  legatees  and  giving  each  a  tricing  amount,  the  sum 
received  by  the  heirs,  which  would  be  equally  small,  might 
be  too  trifling  to  make  it  worth  their  while  to  enter  on  the  in- 
heritance.    (Gai.  ii.  226.) 

The  lex  Falddia  was  a  plebiscitum  passed  in  the  year 
714.  A.u.o.  Its  principles  were  extended  to  fideicommissa  by 
the  senatvS'ConsuItum  Pegasmnum  (see  next  Title) ;  to  fideH- 
commissa  imposed  on  heredes  ab  intestato  by  a  rescript  of 
Antoninus  Pius  (D.  xxxv.  2.  18);  to  donations  Trvortis  causa 
by  a  rescript  of  Severus  (C.  vi.  50.  5) ;  and  lastly,  to  donations 
between  husband  and  wife.  (C.  vi.  50.  12.)  The  mode  in 
which  the  heir  would  avail  himself  of  the  lex  Fidddia  would 
be  by  repelling  by  an  exception  the  legatee  who  demanded  the 
whole  of  his  legacy,  when  less  than  the  whole  was  due  by  the 
lex  Fcdddia. 

The  part  reserved  to  the  heir  is  spoken  of  by  the  jurists  as 
quarta  or  Falddia.  The  commentators  more  usually  employ 
the  full  term  qv^rta  Falddia. 

1.  £t  cum  qunsituin  es&^t  duo-  1.  When  two  heirs  are  instituted,  aa 

bus heredi bwi  inati tutie,  veluti  Titio  Titius  and  Seiua,  a  question  has  been 

et  Seio,  si  Titii  pars  aut  tota  ex-  raised :  supposing  the  share  of  Titius 

hauRta  sit  leg atifi  quae  nominatimab  in  the  inheritance  is  either  entirely 

eo  data  sunt  aut  supra  molum  one-  absorbed,  or  very  heavily  burdened 

rata,  a  Seio  vero  aut  nulla  relicta  with    legacies   speciKcally   charged 

sint  legata  aut  quse  partem  ejus  upon  it,  while  the  share  of  Seius  is 

dumtaxat  in  partem  dimidiam  mi-  wholly  free,  or  has  legacies  charged 

nuant.  an  quia  is  quarttim  partem  on  it  only  up  to  half  its  amount,  in 

totius  herediuitisautHmplius  babet,  such  a  case  aoes  the  circumstance  of 

Titio  nihil  ex  legatis  qua  ab  eo  rn-  Seius  having  a  clt*ar  fourth  or  more 

lictasunt.retinereliceret    Placiiit,  of  the  inheritance,  prevent  Titius 

ut  quartam  partem  suie  partis  sal-  from  retaining  out  of  the  legi>cie9 

yam  habeat,  posse  retinere ;  eti'nim  charge!  upon  his  share,  enough  to 

in  singulis  heredibus  ratio  legisFal-  secure  a  fourth  part  of  hisown  moiety 

cidisB  ponenda  eat  to  himsell  P  It  nas  been  decided  that 

Titius  may  retain  the  fourth  of  his 
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own  share,  for  the  calculalion  of  the 
lex  Falcidia  is  applicable  to  each  heir 
separately. 
2.77. 


D. 

The  case  taken  in  the  text  is  a  rimple  one.  If  two  heirs 
are  unequally  burdened  with  legacies,  each  is  to  avail  himself 
separately  of  the  lex  Falcidia,  and  is  secured  in  one-fourth  of 
that  which  was  given  him  as  a  legacy ;  but  supposing  one  co- 
heir does  not  take  under  the  testament,  and  his  share  accrues 
to  the  other,  are  the  fourth-parts  to  remain  separate  or  to  be 
reckoned  together  ?  In  answering  this  a  diKtinction  was  made. 
(1.)  If  the  part  burdened  with  legacies  accrued  to  the  part  not 
i)urdened,  the  latter  remained  uuaflfected,  and  the  fourth  was 
deducted  only  from  the  former.  (2.)  If  the  two  partii  were  each 
burdened,  the  calculation  was  made  for  each  of  them.  (3.)  But 
if  the  part  not  burdened  accrued  to  the  part  burdenekl,  as  this 
was  a  clear  advantage  to  the  latter,  tae  two  parts  were  reckoned 
together,  and  the  fourth  of  the  whole  which  they  made  when 
unit^ed  was  deducted.     (D.  xxxv.  2.  78.) 

2.  Qtiantttas  autem  oatrimonii  ad 

quam  ratio  legia  Falciois  redigitur, 

^  mortid  tempore  spectatur.  Itaqiie  si, 

'  verbi  gratia,  \»  qui  centum  aureorum 


patrimoniurain  bonis  habebat,  cen- 
tum aureoslegaverit,  nihilleffHtariis 
prodest,  si  ante  adiram  hereditatem 
per  servos  hereditarios  aut  ex  partu 
ancillarum  hereditariarum  aut  ex 
foetu  pecorum  tantum  accesserit 
hereditati,  ut  centum  aiireis  legato- 
rum  nomine  ero^Htia  heres  quartam 
partem  hereditatia  habiturussit;  sed 
necesse  ejt  ut  nihilominus  quarta 
pars  legatis  detmhatur.  Exdiverso, 
si  septuaginta  quinqne  le^raverit^  et 
ante  aditam  hereditatem  in  tantum 
dmtreverint  bona  incendiis  forte,  aut 
nautnigiis  aut  morte  servorura,  ut 
noD  ampliusquam  s«»ptuagintaquin- 
que  aureorum  substantia  vel  etiam 
minus  relinquatur,  solida  legata 
debentur.  Nee  ea  res  damnosa  est 
heredi,  cui  liberum  est  non  adire 
hereditatem :  qusB  res  efficit  ut  sit 
necesse  legatanis,  ne  destituto  tes- 
tamento  niliil  consequantur,  cum 
hei'ede  in  portionem  pacisci. 


2.  In  order  to  apply  the  lex  Fal- 
cidiaf  regard  U  had  to  the  value  of 
the  estate  at  the  time  pf  the  testa- 
tor*s  death.  Thus,  for  instance,  if 
he,  who  is  worth  a  hundred  aurei  at 
his  decease,  bequeath  the  whole  hun- 
dred in  leiracies,  the  legatees  receive 
no  advantage,  if  the  inheritance  before 
it  is  entered  upon,  should  so  increase 
by  the  acquisition  of  slaves,  the  birth 
of  children  to  female  slaves,  or  the 
produce  of  cattle,  that,  after  a  full 
payaient  of  the  one  himdred  aurei  in 
legacies,  a  clear  fourth  of  the  whole 
estate  would  remain  to  the  heir,  for 
the  legacies  notwithstanding  would 
still  be  liable  to  a  deduction  of  one- 
fourth.  Onthecontrary,  if  the  testa- 
tor has  given  only  seventy-five  aurei 
in  legacies,  then  although,  before  the 
entrance  of  the  heir,  the  estate  should 
so  decrease  by  tire,  shipwreck,  or  the 
loe«  of  slaves,  that  its  whole  value 
should  not  be  more  than  seventy-five 
aurn  or  less,  yet  the  legacies  would 
still  be  due  without  deduction.  Nor 
is  this  prejudicial  to  the  heir,  who 
is  at  liberty  to  refuse  the  jjiheritance, 
but  it  obliges  the  lef^tees  to  come  to 
terms  with  the  heir,  so  as  to  get  a 
part,  lest  if  the  testament  were  aban- 
doned they  should  lose  the  whole. 
D.  xxxv.  2.  73. 
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The  calculation  under  the  lex  Fcdcidia  was  made  at  the 
time  of  the  testator's  death,  in  accordance  with  the  rule  by 
which  the  dies  cedit  for  most  legacies  was  fixed  at  that  time. 
It  was,  however,  made  then,  even  if  the  dies  cedit  was  fixed  at 
some  other  time.  Between  the  death  of  the  testator  and  the 
time  of  the  heir  entering  on  the  inheritance,  the  estate  might 
be  so  deteriorated  as  to  make  it  disadvantageous  to  the  heir  to 
enter ;  and  in  order  to  persuade  him  to  do  so,  the  legatees 
would  have  to  enter  into  a  compromise  with  him. 

3.  Cum  autem  ratio  legis  Falcidi»  8.  When  the  calculation  of  the  /«r 

ponitur,  ante  deducitur  ees  alienum,  Faicidia  is  made,  the  testator^d  dehts, 

Item  funeris  impensa  et  pretia  ser-  his  funeral  expenses,  and  the  price 

Torum  manumidsorum :  tunc  deinde  of  the  manumission  of  slaves,  are 

in  reliquo  ita  ratio  habetur,  ut  ex  eo  deducted,  then  what  remuns  is  di- 

quarta  pars  apud  heredes  remaneat,  Tided,  so  that  a  fourth-part  remains 

tres  vero  partes  inter  lep^tarios  dis-  for  the  heir,  and  the  other  three  paits 

tribuantur,  pro  rata  scilicet  portione  are  divided  among  the  legatees  in 

ejus  quod  cuique  eorum   tegatum  proportion  to  the  amount  of  their 

fuerit.  Itaque  si  fingamus  quadrin-  respective  legacies ;  for  example,  let 

geutos  aureos  legatos  esse,  et  patri-  us  suppose  tiiat  four  hundred  awti 

monii  quimtitatem  ex  qua  legata  have  been  given  in  legacies,  and  the 

erogari   oportet,  quadringentorum  estate  out  of  which  the  legacies  are 

esse,  quarta  pars  legatariis  singulis  to  be  paid  is  worth  no  more,  each 

debet  detrahi ;   quod  si  trecentos  legatee  must  have  a  fourth-part  sub- 

quinquaginta  legatos  iingamus,  oc-  tracted  from  his  legacy ;  but,  if  we 

tava  debet  detrahL    Quod  si  quin-  suppose  that  the  testator  gave  in  le- 

gentosleQ[nverit,initioquintadeinde  gaaes  three  hundred  and  fifty  atiret, 

Suarta  detrahi  debet :  ante  enim  then  an  eighth  ought  to  be  deducted, 
etrahendum  est,  quod  extra  bono-  And  if  he  gave  five  hundred  attreim 
rum  quantitatem  est,  deinde  quod  legacies,  first,  a  fifth  must  be  de- 
ex  bonis  apud  heredem  remanere  ducted,  and  then  a  fourth.  For  that 
oportet.  which  exceeds  the  real  value  of  the 

goods  of  the  deceased  must  first  be 
deducted,  and  then  that  which  is  to 
remain  to  the  heir. 
D.  XXXV.  2. 1.  19;  D.  xxxv.  2.  39 ;  D.  xxxv.  2.  73.  5. 

Octava  debet  detrahiy  i.e.  one-eighth  of  the  whole^  or  fifty 
aurei^  must  be  deducted  from  the  whole  sum  given  to  the 
different  legatee^^  the  sum*  to  be  deducted  from  each  share 
being  in  proportion  to  the  relative  amount  of  that  share.  Each 
share  would  be  diminished  by  one-seventh. 

The  lex  Faicidia  did  not  apply  to  military  testaments.  (D. 
xxxv.  2.  17.) 

By  a  Novel  (I.  2.  2)  Justinian  provided  that  the  Falcidian 
fourth  should  never  be  retained  by  the  heir  if  the  testator 
expressly  forbad  its  retention.  If  the  heir  renounced  the  in- 
heritance, the  legatees  and  other  persons  who  were  designed  by 
the  testator  to  take  under  the  testament  might,  on  giving  secu- 


UB.  n.     TIT.  ZXIII.  8sr 

ritj  for  carrying  out  all  the  dispoaitionB  of  the  testanieiit, 
receiye  the  inheritanoe.  Even  if  the  testator  had  not  forbidden 
the  retention  of  the  fourth,  it  could  not  be  retained  unless  the 
heir  made  an  inyentory  of  the  property  of  the  deceased.  If 
he  accepted  the  inheritance  without  making  an  inventory,  he 
had  to  pay  the  legatees  in  full,  even  if  he  was  obliged  to  draw 
upon  his  private  funds  to  do  so. 


Trr.  XXTTT.  DE  FIDEICOMMISSARIIS  HEREDI- 
TATIBUS. 

Nanc  tnnseamus  ad  fideieom-        1st  ub  now  ^fwn  to  Jideicommuia; 
miMa.   Et  priuB  est  ut  de  heredita-    and  first  we  will  treat  of  fideicom- 
tibiu  fideicomuuflsariiB  videamus.      misBary  inheritances. 
Gai.  ii.  246,  247. 

;  Fideicommissay  that  is,  trusts,  might  be  compared  to  the 
institution  of  heirs,  if  the  trust  embraced  the  whole  inberi^ 
tance,  and  to  the  gift  of  legacies,  if  it  embraced  only  a  part.  In 
the  former  case  they  were  tennedbytbejuri8ts,/£(:{eico7n7nmarkB 
hereditates ;  in  the  lattevj  fideicommieaa  einguke  reL  The 
text  proceeds  to  speak  of  the  fideiomnmissarice  hereditates. 

The  wordfideicommieeum  has  been  generally  retained  in  the 
translation,  instead  of  trusts,  because,  asfideicommisea  include 
only  trusts  carrying  out  the  last  wishes  of  a  deceased  person, 
the  word  trusts,  which  ia  used  much  more  widely  in  its  appli-" 
cation,  might  lead  to  confusion. 

Ulpian  i^ves  {Reg.  25.  1)  the  following  definition  of  a 
fideicommiseum :  *  Quod  non  civililyua  verbis,  sed  preccUive 
relinquUur ;  nee  ex  rigore  juris  eivilis  proficiscitar^  sed  ex 
voluntdte  datur  relinquentis.^ 

1.  Sciendum   itaque  et    omnia  1.  At  first  Jldeicammisaa  were  of 

fideicommiasaprimisteniporibusin-  little  force ;  foi^iio  one  could  be  cora- 

firma  esse,  quia  nemo  invituflcoge-  polled  against  his  will  to  perform 

batur  pnestare  id  de  quo  rogatus  what  he  was  only  requested  to  per- 

erat     Quihus  enim  non  poterant  form.  When  testators  were  desirous 

hereditatem  vel  legata  rehnquere,  of  giving  an  inheritance  or  legacy  to 

si  rehnquebant,  fidei  committebant  persons,  to  whom  they  could  not  di- 

eorum  qui  capere  ex  testamento  rectly  give  either,  they  then  entrusted 

poterant ;    et  ideo  fideicommissa  them  to  the  good  faith  of  some  per- 

appellata  sunt,  quia  nullo  vinculo  son  capable  of  taking  by  testament : 

juris,  sed  tantum  pudore  eorum  qui  Kudjideicommissa  were  so  called,  be- 

rogabantur,  continebantur.  Postea  cause  their  performance  could  not 

divus  Augustus  semel  iterumque  'be  enforced  Dv  law,  but  depended 

gratia  personarum  motus,  vel  quia  solely  upon  the  good  faith  of  the 

per  ipsius  salutem  rogatus  quis  di-  person  to  whom  thej  were  entrusted, 

ceretur,  aut  ob  insignem  quorpm-  Afterwards,  the  Emperor  Augustus, 

dun  perfidiam,  jussit  consulibus  having  been  frequently  moved  by 

Z 


38S  UB.  n.      TIT.  XXIII. 

Auctoritatem  suam  interponeie.  consideration  for  certain  persons,  or 
Quod  quia  justum  videbatur,  et  because  the  request  was  said  to  have 
populare  erat,  paulatim  conversum  been  made  in  tne  name  of  the  empe- 
est  in  assiduain  jurisdictionem;  ror's  safety,  or  on  account  of  some 
tantusque  eorum  favor  factus  est,  strikin^r  instance  of  perfidj,  com- 
ut  paulatim  etiam  pnetor  proprius  manded  the  consuls  to  mtei-pdse  their 
crearetur,  qui  de  fideioommissis  jus  authority.  Their  intervention  being 
dicerety  quern  fideicommiasarium  favoured  as  just  by  public  opinion, 
appeUabant  gradually  assumed  the  character  of 

a  regular  jurisdiction,  and  trusts 
grew  into  such  favour,  that  soon  a 
spedal  praetor  was  appointed  to  grive 
judgment  in  these  cases,  and  received 
the  name  of^eicotnmiMarius. 
Gai.  ii.  274,  275.  278.  286 ;  D.  i.  2.  2. 32. 

The  limits  within  which  the  Koman  law  confined  the  power 
of  a  citizen  over  his  property  after  his  death  were  narrow ;  but 
the  freedom  given  by  the  introduction  of  obligatory  trusts  was 
singularly  wide.  A  testator,  in  order  to  give  anything,  was 
obliged  to  do  so  by  a  regular  testament,  to  adopt  prescribed 
formulae,  to  use  the  Latin  tongue.  He  could  not  give  aoy- 
thing  to  EL peregrimis J  to  a  person  proscribed,  to  a  posthumous 
stranger,  or  to  an  uncertain  person.  The  system  offidei' 
commiasa  enabled  him  to  give  to  almost  any  one  he  liked, 
and  that  in  words  the  least  formal,  and  even  without  a  tes- 
tament at  all.  The  lieredes  ah  iiit^stato,  if  charged  with  a 
fideicammiaau'fn  by  the  person  to  whose  property  they  suc- 
ceeded, were  obliged  to  fulfil  it.  The  licence  given  to  fidei' 
commiasa  was,  indeed,  diminished  by  different  enactments,  and 
they  were  gradually  placed  more  and  more  on  the  footing  of 
legacies.  Thus  by  one  senatua-consultum^  passed  in  the  time 
of  Hadrian,  the  power  of  giving  sl  fideicommiasum  to  ^pere- 
grinua  I  Gai.  ii.  285),  by  another,  the  power  of  giving  one  to 
a  posthumous  stranger  <5r  uncertain  person,  was  taken  away. 
(Gai.  ii.  287.)  Again,  the  aenatua-conaultam  Pegaaianum 
subjected  fideicommiaaa  to  the  rules  of  the  lex  Papia  Pop- 
pcea  (Gai.  ii  286) ;  and  a  tutor  could  never  be  given  by  testa- 
ment, except  directly.  (Gai.  iL  289.)  Fideicommiaaa  were, 
indeed,  always  something  beside  and  foreign  to  the  nature  of 
Koman  law.  Augustus  merely  ordered  that,  in  a  case  of  great 
hardship,  the  consuls  should  interfere.  Then  a  magistrate  was 
created  whose  business  it  was  to  interfere  in  cases  which  war- 
ranted it ;  but  there  was  nothing  like  an  action  at  law  to 
enforce  fideiciynim.iaaa.  The  fideicommiaaariua  applied  for 
aid  as  having  equity  on  his  side ;  and  if  the  magistrate  chose 
to  interfere,  the  regular  course  of  the  law  was  stayed,  and  the 
trust  enforced.  (Ulp.  Re^.  xxv.  1^.)  The  proceeding  was 
always  extra  ordinem.     (Gal  iL  258.) 
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The  fideicommissiirn  itaelf  did  not,  like  a  legacy,  directly 
transfer  the  property  in  an  inheritance  or  in  any  particular 
thing,  and  of  course  did  not  give  any  right  to  a  real  action. 
The  restitution  or  giving  up  of  the  inheritance  was,  however, 
effected  by  the  mere  consent  of  the  heir,  even  before  tradition. 

2.  In  primis  igitur  pciendum  est,  2.  We  must  first  observe,  that  some 
opus  esse  ut  aliquis  recto  jure  tes-  one  must  be  duly  appointed  heir  in 
tamento  heres  iustituatur,  ej usque    the  testament:  and  then  it  must  be 


fidei  conunittatur  ut  earn  heredita- 
tern  alii  restituAt;  aliuquin  inutile 
est  testamentum,  in  quo  nemo  heres 
instituitur.  Cumigituraliquisficrip- 
serit  Lucius  Titius  heres  esto,  po- 
terit  adjioere,  rogo  te,  Luci  Titi,  ut 
cum  primum  poteris  hereditatem 

meam  adiro.  eam  Caio  Seio  reddas    thai,  so  soon' as  you  can  enter  upon 
restituaa.    Potest  autem  quisque  et    my  inheritance,  you  will  restore  it 

and  give  it  up  to  Caius  Seius.  A  tea- 


entrusted  to  his  good  faith  to  restore 
the  inheritance  to  some  other  person ; 
for,  the  testament  is  ineffectual  in 
which  no  one  is  instituted  heir.  And 
therefore,  when  a  testator  has  said. 
Let  Lucius  Titius  be  mv  heir,  he  may 
add,  and  1  request  you,  Lucius  Titius, 


etliberum  est  vel  pure  vel  sub  con- 
ditione  relinquere  fideicommissum, 
vel  ex  die  certo. 


Gai. 


tator  may  also  request  his  heir  to  re- 
store a  part  of  the  inheritance  only, 
and  may  leave*  the  Jideicomnussum 
absolutely  or  conditionally,  or  on  the 
expiration  of  a  term. 
248.  260. 

Of  course  if  there  was  no  heir  instituted,  there  could  be  no 
person  to  charge  by  testament  with  the  trust  {nemo  ftdu- 
eiariua) ;  but  the  testator  might  charge  the  heredea  a6  in- 
testato. 

The  person  who  made  the  fideicommiaaum  was  termed ^tZei- 
committena;  the  person  requested  to  perform  ii^  fiduciariua; 
and  the  person  to  be  benefited  by  it,  fideicommiaaa/i^ua, 

3.  After  an  heir  has  restored  the 
inheritance,  he  still  continues  heir. 
But  he,  who  receives  the  inheritance, 
was  sometimes  considered  in  the 
light  of  an  heir,  and  sometimes  in 
that  of  a  legatee. 
Gal  ii.  251. 


3.  Restituta  autem  hereditate,  is 

2uidem  qui  roxstituit,  nihilominus 
eres  permanet;  is  vero  qui  recipit 
hereditatem,  ali(juando  heredis,  adi- 
quando  legataru  loco,  habebatur. 


In  order  to  protect  himself,  the  heir  who  remained  liable  to 
all  actions  of  creditors  against  the  inheritance  had  recourse  to 
a  fiction  of  law.  He  sold  the  inheritance  to  the  fideicomnus' 
aariua^  and  they  entered  into  mutual  agreements  called  emptce 
et  vefodUce  hereditatis  atipulcUionea  (Gai.  ii.  252),  by  which 
the  fidudaritia,  though  remaining  in  the  eye  of  the  law  re- 
sponsible for  the  charges  upon  the  inheritance,  was  protected 
from  ultimate  harm  by  having  a  remedy  against  the  fideicom" 
raiaaariua.  Thus  Gaius  says,  ^  Olim  nee  heredia  loco  eraty 
nee  legatarii  ;  aed  potiua  emptoria.^ 
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4.  Et  Neranifl  qoidem  tempori- 
bua,  Trebellio  Maximo  et  Annno 
Seneca  conaulibua,  senatus-consul- 
tum  factum  est :  quo  cautum  est, 
ut  si  hereditas  ex  fideicommisn 
caura  lestituta  sit,  omnes  actiones 
qu8B  jure  civili  heredi  etinheredem 
competerent,  ei  et  in  eum  daientur 
cui  ex  fideicommisso  restitutaest 
hereditas.  Poet  ouod  senatus-con- 
sultum  praetor  utiles  actiones  ei  et 
in  eum  qui  lecipit  hereditatem, 
quasi  herodi  et  m  heredem  dare 
coepit 


4.  During  the  reign  of  Nero,  m  the 
consulship  of  Trebellins  Maximus 
and  Ann»u8  Seneca,  a  senatm-ctm- 
mdium  was  passed,  proTiding  that, 
after  an  inheritance  had  been  re- 
stored under  a  .^cfetcomfntMum,  all 
actions,  which  by  the  dvil  law  might 
be  brought  by  or  against  the  heir, 
should  he  permitted  for  and  against 
him,  to  whom  the  inheritance  was 
restored.  After  this,  the  prsBtor  be- 
gan to  give  equitable  actions  for  and 
against  the  person  who  reoeiyed  an 
inheritance,  as  if  he  were  the  heir. 
ii.263. 


The  aencUus-consultum  Trebdlianum  (a.d.  62)  did  away 
with  the  necessity  of  any  such  fiction  as  that  of  a  sale.  The 
Jidei4xmimi88ariu8  stepped  at  once  into  the  place  of  the  heres 
institutus.  All  the  actions  belonging  to  the  inheritance  were 
given  him  in  thefihape  of  actiones  utiles.  (See  Introd.  sec 
106.)  If  creditors  sued  the  heres  ivMitutus,  he  had  the 
exceptio  restitutoe  hereditatis ;  he  might  plead  that  he  had 
parted  with  the  inheritance  as  he  had  been  directed. 


5.  Sed  quia  heredes  scripti,  ctun 
aut  totam  hereditatem  aut  pene 
totam  plerumque  restituere  roga- 
bantur,  adire  hereditatem  ob  nul- 
lum vel  minimum  lucrum  recusa- 
bant,  atque  ob  id  extinguebantur 
fideicommissa,  postea  Vespasiani 
Augusii  temporibus,  Pegaso  et 
Pusione  consulibus,  senatus  censuit 
ut  ei  qui  rogatus  esset  hereditatem 
restituere,  perinde  liceret  ouartam 
partem  retinere,  atque  lege  Falcidia 
ex  legatis  retinere  conceditur.  Ex 
singulis  quoque  rebus  quae  per  fidei- 
commissum  relinquuntur,  eadem 
retentio  permissa  est.  Poet  quod 
senatus-consultum  ipse  heres  onera 
hereditaria  sustinebat;  ille  autem 
qui  exfideicommissorecepit  partem 
hereditatis,  legatarii  partiani  loco 
erat,  id  est,  ejus  legatarii  cui  pars 
bonorum  le^abatur:  qu»  species 
legati  partitio  vocabatur,  quia  cum 
herede  legatarius  partiebatur  here- 
ditatem. Unde  quiB  solebant  sti- 
pulationes  inter  heredem  et  partia- 
rium  legatarium  interponi,  eiedem 
interpooebantur  inter  eum  qui  ex 
fideicommisso  recepit  hereditatem, 


6.  But,  the  instituted  heirs  being 
in  most  cases  requested  to  restore 
the  whole,  or  almost  the  whole  of 
an  inheritance,  often  refused  to  ac- 
cept it,  as  they  would  receiye  little 
or  no  advantage,  and  thus  Jideioom^ 
fni8sa  were  frequently  extinguished. 
Afterwards,  during  the  reign  of  the 
Emperor  Vespasian,  in  the  consul- 
ship of  Pegasus  and  Pusio,  the  se- 
nate dfKnreed,  that  an  heir,  who  was 
requested  to  restore  an  inheritance, 
might  retain  a  fourth,  just  as  in  the 
case  of  legacies  he  might  by  the 
Falcidian  law.  And  the  same  de- 
duction is  allowed  in  particular 
things,  which  are  left  b^  h  Jidei- 
camnustum.  For  some  time  after 
this  senaUu'COMuUum  the  heir  alone 
bore  the  charges  of  the  inheritance ; 
and  he  who  had  received  a  share  or 
part  of  an  inheritance,  under  Ajldei- 
commismm^  was  regarded  as  a  part 
legatee,  that  is,  a  legatee  having  a 
legacy  of  a  share  of  the  property,  a 
species  of  legacy  which  was  called 
partition,  because  the  legatee  took  a 
part  of  the  inheritance  together  with 
the  heir.  Thus  the  same  stipulationa 
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et  li6Kdeiii«  id  ett,  ut  et  lacmm  et  wbieh  were  formerly  In  uie  between 
dftmniim  berediuriiun  pro  rata  the  heir  and  partiary  legatee,  were 
parte  inter  eoa  commune  easet.  likewise  made  between  the  person 

who  received  the  inheritance  under 
thejldeicommumtm  and  the  heir,  that 
is,  they  stipulated  they  would  share 
the  benefits  and  the  charges  of  the 
inheritance  between  them,  in  pro* 
portion  to  their  zespective  interests. 
Gai.  ii.  254. 

The  aeTuUuS'-conaultum  TrebeUianum  protected  the^uci- 
arius  from  any  barm  ;  but  it  gave  him  no  incitement  to  enter 
on  the  inheritance.  Why  should  he  take  an  inheritance  which 
he  had  instantly  to  transfer  to  another.  The  trust  might  thus 
perish ;  and,to  remedy  this,  theaena^it^-coTi^u^^umPe^a^ianum 
(a.d.  70)  permitted  the  herea  institviiis  to  retain  a  fourth,  just 
as  the  lex  FcUddia  permitted  in  the  case  of  legacies.  Even 
the  term  qtuirta  Falcidia  was  applied  to  the  fourth  retained 
by  the  fidudarius  herea*  (D.  xzxvi.  1.  16.  9.)  The  fidei^ 
commisaarius  thus  became  exactly  like  a  legatee ;  and,  as 
having  a  definite  part  of  the  inheritance,  he  was  considered 
in  the  light  of  a  legatee  of  a  part  of  the  inheritance. 

A  testator  sometimes  gave  a  legatee  not  a  particular  thing, 
but  a  certain  share  in  his  whole  property.  The  legatee  (then 
termed  legatariua  partiariua)  took,  in  this  case,  per  univerai^ 
totem ;  but  he  was  not  thereby  made  an  heir,  not  having  been 
formally  instituted ;  and  if  there  was  no  heir  who  entered  on 
the  inheritance,  the  legacy  was  extinguished.  The  claims  of 
creditors  against  the  inheritance  were  made  exclusively  against 
the  heir,  and  the  heir  alone  could  recover  sums  due  to  the 
inheritance.  Thus  it  was  necessary  that,  if  the  heir  paid  a 
creditor,  the  legatee  should  account  to  him  for  a  part  of  the 
payment  proportionate  to  his  share  of  the  inheritance ;  while 
if  the  legatee  wished  that  his  share  should  be  increased  by  the 
payment  of  a  debt  due  to  the  inheritance,  he  could  only  effect 
this  through  the  heir.  Accordingly  they  made  stipulations  with 
each  other,  termed  atvpulationea  partia  etpro  parte.  By  one 
of  these  stipulations  the  heir  bound  tbe  legatee  to  pay  a  pro- 
portion of  sums  expended  in  satisfaction  of  claims  against  the 
inheritance ;  by  the  other  the  legatee  bound  the  heir  to  account 
to  him  for  his  share  of  sums  received  in  satisfaction  of  debts 
owing  to  the  inheritance.  Such  l^acies  became  obsolete  from 
the  time  thskt  Jideicommiaaa  and  legacies  were  placed  on  the 
same  footing. 

6.  Ergo  si  quidem  non  plus  quam  6.  Therefore,  if  the  instituted  heir 
dodrantem  hereditatis  ecriptus  he-  was  not  reouested  to  restore  more 
res  rogatus  sit  restituere,  tunc  ex    than  three-fourthsof  the  inheritance, 
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TrebeUiano  senatiu-consiilto  resli- 
tuebatur  hereditas,  et  in  utrumque 
actiones  hereditarise  pro  rata  parte 
dabantur,  in  beredem  <|uidem  jure 
civilly  in  eum  yero  qui  recipiebat 
liereditatem  ex  aenatua-oonsulto 
TrebeUiano,  tamqoam  in  beredem. 
At  ei  plus  quam  dodrantem  vel 
etiam  totam  bereditatem  restituere 
rogatus  sit,  locus  erat  Pe^iano 
senatua-consultOyetberesqui  semel 
adierit  bereditatem,  si  modo  sua 
Yoluntate  adierit,  sive  retinuerit 
quartam  partem  sive  retinere  nolu- 
erit,  ipse  universa  onera  hereditaria 
sustinebat :  sed  quarta  quidem  re- 
tenta,  quasi  partis  et  pro  parte  sti- 
pulationes  interponeDantur,  tam- 
quam  inter  partiarium  legatarium 
et  beredem ;  si  vero  totam  beredi- 
tatem restitueret,  emptte  etvenditsd 
bereditatis  stipulationes  interpone- 
bantur.  Sed  si  recusetscriptus  neres 
adire  bereditatem,  ob  id  quod  dicat 
earn  sibi  suspectam  esse  quasi  dam- 
nosam,  cavetur  Pegasiano  sen  at  us- 
consulto  ut,  desiderante  eo  cui  re- 
stituere rogatus  est,  juvssu  praetoris 
adeat  et  restituat  bereditatem,  pe- 
rindeque  ei  et  in  eum  qui  recipit 
bereditatem,  ac^tiones  darentuj*  ac 
juris  est  ex  Trebelliano  senatus- 
consulto.  Quo  casu  nullis  stipuia- 
tionibus  est  opus;  quia  simul  et 
buic  (|uia  restituit,  securitas  datur, 
et  actiones  bereditariaB  ei  et  in  eum 
transferuntur  qui  recepit  beredita- 
tem, utroque  senatus-consulto  in 
bac  specie  concurrente. 


be  restored  sacb  part  in  accordance 
witb  the  provisions  of  tbe  senatwf^ 
consuUum  Trebellianutn ;  and  all  ac- 
tions wbicb  concern  an  inberitance, 
mi^bt  be  brougbt  against  eacb  ac- 
cording to  tbeir  respective  sbares — 
against  the  beir,  bj  tbe  civil  law, 
and  against  bim  who  received  tbe  in- 
beritance, by  tbe  senaius^conmltum 
Trebellianumf  as  against  an  beir. 
But  if  the  instituted  heir  was  re- 
quested by  the  teatdtor  to  restore  the 
whole  inheiitance,  or  more  than 
three- fourths,  thea  the  senatw-eon- 
autum  Pegwnanum  became  appli- 
cable :  and  the  beir  who  bad  once 
entered  on  the  inheritance,  provided 
be  did  so  voluntarily,  was  obliged  to 
sustain  all  the  charges  of  tbe  inheri- 
tance, whether  be  had  retained,  or 
bad  declined  to  retain  bis  fourth. 
But,  when  the  heir  did  retain  a  fourth 
part,  the  stipulations  termed  partis  H 
pro  parte,  were  entered  into,  as  be- 
tween a  legatee  of  part  and  an  beir ; 
and,  when  the  beir  did  not  retain  a 
fourth,  then  the  stipulations  termed 
empta  et  vewlita  nereditatiBf  were 
made  between  them.  But  if  tbe  in- 
stituted heir  refused  to  enter  on  tbe 
inheritance,  alleging  that  he  feared 
he  should  lose  by  doing  so,  it  was 

?rovided,  by  the  senatva^conmdtwn 
^eg'asianum,  that,  on  the  demand  of 
bim  to  whom  he  had  been  requested 
to  restore  the  inheritance,  be  should, 
under  an  order  of  the  prsBtor,  enter 
on  the  inheritance,  and  restore  it; 
and  that  all  actions  might  be  brougbt 
by  or  against  him  who  received  the 
inheritance,  as  in  a  case  ft  Jling  under 
tbe  stftuttus-consulium  Trebel&anum. 
And  in  this  case  stipulations  are  not 
necessary,  for  the  heir,  who  restores 
the  inheritance,  is  secured,  and  all 
actions  concerning  an  inheritance  are 
trsniifcrred  to  and  agaiust  him,  by 
whom  it  is  received,  there  being,  in 
this  instance,  a  concurrent  applica- 
tion of  both  aenatuB-conauUa. 

Gai.  ii.  255-258. 

The  senatus-consultum  Trebdlianum  waa  not  abrogated 
by  the  PegaaianuTru  They  applied  to  different  cases.  If  the 
fourth  were  expressly  reserved  to  the  heres  fidudariuSy  he  took 
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the  other  three  parts,  and  immediately  restored  or  transferred 
them  to  the  JideicomTniasariuSf  who  had  the  position  of  herea 
fideicomrniaaarius,  and  all  the  actions  belonging  to  the  inherit- 
ance, so  far  as  his  share  extended.  But  if  the  fourth  was  not 
reserved,  the  aenattLa-'ConauUuTn  Pegaaianum  became  appli- 
cable. The  fiduciariua  fierea  retained  the  fourth,  and  the 
fideicommiaaariua  held  the  jiosition  of  a  legatee.  The  herea 
inatitutua  might,  however,  not  choose  to  retain  the  fourth. 
He  might  enter  on  the  inheritance,  and  at  once  voluntarily 
transfer  the  whole  to  the  fideicommiaaariua.  Neither  aeTiatua- 
conauUura  then  applied,  and  he  had  to  protect  himself  by  the 
old  atipulationea  emptce  et  venditce  liereditatia.  If  he  refused 
to  enter  on  the  inheritance,  the  praetor  compelled  him,  by  a 
power  given  in  the  aenatua^onauUum  Pegaaianum^  and  he 
was  placed  exactly  in  the  same  position  as  if  he  had  entered 
under  the  aenatua-conaultum  TrebellianuTn.  He  had  no 
fourth  reserved  for  him ;  and  all  action  passed  at  once  to  the 
fideicomraiaaa  riua. 


7.  Sed  quia  stipulationes  ex  sena- 
tas-consuftoPttgHsiano  descendentes 
et  iptii  antiquitati  displicuerunt;  et 

Suibuadain  cambus  captioeaa  eas 
oino  exceldi  ingenii  Papinianus 
appellaty  et  nobis  in  legibus  niagis 
nmplicitaa  quam  ditfijultas  placet, 
ideo  omnibus  nobis  suggestis  tain 
similitudinibus  quam  diiferentiis 
ntriusque  senatus-consulti,  placuit, 
exploso  senatus-consulto  Pegasiano 
quod  postea  supervenit,  omnem 
auctoritateni  Treoelliano  senatus- 
consulto  pnestare,  ut  ex  eo  iidei- 
commissariiB  bertnlitates  restituan- 
tur,  sive  habeat  heres  ex  yoluntate 
testatoris  quartam,  sive  plus  sive 
minus  sive  nihil  penitus :  ut  tunc, 
quando  vel  nihil  vel  minus  quarta 
apud  eum  remanet,  liceat  ei  vel 
quartam  vel  quod  deest  ex  nostra 
auctoritate  retinere  vel  lepetere  so- 
lut urn, quasi  ex  Trebelliano senatus- 
consulto  pro  rata  portione  actioiiibus 
tam  in  heredeni  quam  in  fideicom- 
missarium  competentibus.  Si  vero 
totaia  hereditatem  sponte  resti- 
tuerit,  otnnes  hereditariad  actiones 
lideicnmmissario  et  adversus  eum 
competunt.  Sed  etiam  id  quod 
proecipuum  Pegasiani  senatus-con- 
salti  fuerat,  ut  quando  recusabat 
heres  scriptus  sibi  datam  heredita- 


7.  But,  as  the  stipulations,  which 
arose  from  the  sentUus-fHrnstiUum  Pe^ 
ffasianumf  were  displeasing  even  to 
the  ancients,  and  Papinian,  a  man  of 
great  genius,  considers  them  in  some 
cases  as  captious ;  and,  as  we  prefer 
simplicity  to  cumplicity  in  matters 
of  law,  we  have  been  pleased,  upon 
comparing  the  points  of  agreement 
and  disagreement  in  the^se  two  sena- 
tus'ConsuUaf  to  abrogate  the  senalus- 
consttUum  Pegagiannmj  which  was 
subsequent  to  the  tenatus-cotmUtum 
7/'06eAftViimm,andtogive  an  exclusive 
authority  to  the  Benatm-eonsultum 
TrebeUtamtm,  by  which  all  iideieom- 
missary  inheritances  shall  be  restored 
for  the  future,  whether  the  testator 
has  given  by  his  will  a  fourth-part  of 
his  estate  to  the  instituted  heir,  or 
more,  or  less,  or  even  nothing,  so  that, 
when  nothing  is  given  to  the  heir,  or 
less  than  a  fourth-part,  he  may  be 
permitted  to  retain  a  fourth,  or  as 
much  as  will  make  up  the  deficiency, 
by  virtue  of  our  authority,  or  to 
demand  repayment  of  it  if  he  has 
paid  it  over;  and  actions  may  be 
brought  both  against  the  heir  and 
the  Jideicomfnissarius  according  to 
their  respective  shares,  as  if  under 
the  9enatu9-€0fUuUum  Trebeliitmum, 
But,  should  the  heir  voluntarily  re- 
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temadinyiieceantaaeiimponeretar  Btoie  the  whole  inheritance,  all  ao- 

totom   hereditatem  Tolenti  iidei-  tione  oonoerning  an  inheritance  may 

commiBsario  lestituere,  et  omnes  ad  be  brought  either  by  or  against  the 

eumet  contra  eumtransireactionefl^  Jideicommissitnus.     And,  as  to  the 

et  hoc  transponimus   ad   senatus-  most  important   provision    of  the 

oonsuhum  Trebellianum :    ut    ex  senai9§&-^!(m9uUum  PegasUummy  that, 

hoc  solo  et  neoesfdtas  heredi  impo-  when  an  instituted  heir  refused  to 

natur,  si  ipso  nolente  adire  fidei-  accept  an  inheritance,  he  might  be 

commissarius  desiderat  restitui  sibi  constrained  to  restore  it  to  thejidei^ 


hereditatem,  nullo  nee  damno  nee 
conunodoapudheredem  remanente. 


commisMrius  if  he  demanded  it,  and 
to  transfer  all  actions  to  and  against 
him,  we  have  transfened  this  pro- 
vision to  the  ienatW'ConmiUum  Tre^ 
hellianutn,  by  which  alone  this  obli- 
gation is  now  laid  upon  the  heir, 
when  he  himself  refuses  to  enter  on 
the  inheritance,  and  iheJkleieommU'' 
tonus  is  desirous  that  it  should  be 
restored,  the  heir  in  this  case  receiv« 
ing  neither  gain  nor  loss. 

Justinian  unites  the  two  sendtua-consulta  into  one,  giving 
them  the  name  of  the  senatus-consuUnm  Trebellianum.  The 
heir  is  to  retain  the  fourth,  and  the  action  will  be,  in  all  cases, 
transferred  to  the  fideicomraisaariue,  who  will  thus  be  always 
in  loco  heredia.  Under  the  old  system,  either  party  was 
exposed  to  the  risk  of  the  other  party  to  the  stipulation 
becoming  unable  to  fulfil  his  engagement. 

Before  the  legislation  of  Justinian,  the  herea  could  not  re- 
demand  the  fourth,  if  he  had  once  paid  it  over.  (Paul.  SenL 
iv.  3.  4.) 

8.  Nihil  autem  interest,  utrum  8.  But  it  makes  no  difference 
aUquis  ex  asse  heras  institutus  aut  whether  the  heir  b  instituted  to  the 
totam  hereditatem  aut  pro  parte  whole  inheritance,  and  b  requested 
lestituere,  an  ex  parte  heres  msti-  to  restore  the  whole  or  a  part,  or 
tutus  aut  totam  eam  partem  aut  whether  being  instituted  to  a  part 
partem  partbrestituere  rogatus  sit;  only,  he  b  requested  to  restore  that 
nam  et  hoc  casu  eadem  observari  entire  part,  or  a  portion  of  it,  for  we 
priBcipimus,  qu»  in  totius  heredi-  enjoin  that  the  same  rules  be  ob- 
tatis  restitutione  diximus.  served  in  the  latter  case,  as  in  case 

of  restitution  of  the  whole. 
Gai.  ii.  269. 


9.  Si  qub  una  aliqua  re  deducta 
sive  prsdcepta  quee  quartam  con- 
tioety  veluti  fundo  vel  alb  re,  ro- 
gatus sit  restituere  hereditatem, 
simili  modo  ex  Trebelliano  senatus- 
considto  restitutio  fiat,  perinde  ac 
si  quarta  parte  retenta  rogatus  eseet 
rehquam  hereditatem  restituere. 
Bed  illud  interest,  quod  altero  casu, 
id  est,  cum  deducta  dve  piseoepta 


9.  If  an  heir  be  requested  by  a 
testator  to  f^ve  up  an  inheritance, 
after  deducting  or  accepting  some 
particular  thing,equi  valent  to  a  fourth 
of  the  whole,  as  a  piece  of  land,  or 
anything  else,  he  will  give  it  up  under 
the  mnattu-contuUtim  Trebeuiamim. 
exactly  as  if  he  had  been  requested 
to  restore  the  remainder  of  an  inhe- 
ritance, after  reserving  a  fourth.  But 
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there  10  this  diffeieneey  that,  in  the 
first  caMy  when  an  heir  is  requested 
to  give  up  an  inheritance^  aner  de- 
ducting or  excepting  a  particular 
thing,  then,  according  to  that  tmatw' 
comuUum,  all  actions  are  transferred 
to  and  against  ikeJideicommiatanuSf 
and  what  remains  to  the  heir  is  free 
from  all  incumhrance,  as  if  acquired 
hj  le^y.  In  the  second  case,  when 
an  heir  is  requested  in  general  terms 
to  give  up  an  inheritance,  after  re- 
taining a  fourth  to  himself,  aU  actions 
are  proportionahlv  divided ;  those 
which  regard  the  three-fourths  of  the 
estate,  being  transferred  to  the  Jidei- 
commi894triu$y  and  those  which  regard 
the  one-fourth,  to  the  heir.  And, 
even  if  an  heir  he  rea nested  to  give 
up  an  inheritance,  after  making  a 
deduction  or  exception  of  some  par- 
ticular thing,  which  comprises  the 
greatest  part  of  the  whole  inherit- 
ance, all  actions  are  still  transferred 
to  ihejideicomminariusj  who  ought 
alwavs,  therefore,  to  consider  whether 
it  will  be  expedient  or  not,  that  the 
inheritance  should  be  given  up  to 
him.  All  this  applies  equally,  whe- 
ther an  heir  be  requested  to  give  up 
an  inheritance  after  a  deduction  or 
exception  of  two,  or  more,  particular 
things,  or  of  a  certain  sum  of  money, 
which  may  comprise  a  fourth  or  even 
the  greatest  part  of  the  inheritance. 
What  we  have  said  of  an  heir,  who 
is  instituted  to  the  whole  of  an  in- 
heritance, applies  equally  to  one  who 
is  instituted  only  to  a  part 

D.  xxxvi.  1. 1. 16.  21 ;  D.  xxxvi.  1.  30.  3. 

If  the  testator  give  a  particulax  object  to  the  herea  instil 
tuius  which  was  equal  in  value  to  the  fourth  of  the  inheritance^ 
the  law  considered  this  as  a  specific  legacy  given  to  the  herea. 
The  fideicommissarius  took  the  whole  inheritance  except  this 
part,  and  all  the  actions  of  the  whole  inheritance  were  trans- 
ferred to  him.  Justinian  retains  this  distinction  between  a 
particular  object  being  given,  and  a  general  direction  to  re- 
tain a  fourth.  If  a  particular  object  were  giveu  not  equal  in 
value  to  a  fourth,  the  heir  would  retain  enough  to  complete 
his  fourth ;  and  all  actions  relating  to  the  part  so  retained 
would  pass  to  him,  and  all  others  to  the  fideicommiaaariua. 
(Cod.  vi.  50.  11.) 


ali^na  le  restitmtar  hereditas,  in 
Bohdum  ex  eo  senatua-consulto 
actiones  transferuntur,  et  res  qu» 
lemanet  apud  heredem  sine  ullo 
onere  hereditario  apud  eum  re- 
manet,  quasi  ex  legato  ei  aoquisita ; 
altero  vero  casu,  id  est,  cum  quarta 
parte  retenta  rogatus  est  heres  re- 
Btituere  hereditatem  et  restituit, 
scinduntur  actiones,  et  pro  do- 
drante  quidem  transferuntur  ad 
fideicommissarium,  pro  quadrante 
xenianent  apud  heredem.  Quin 
etiam,  licet  una  re  aliqua  deducta 
aut  prtecepta  restituere  aliquis 
hereditatem  r<^tus  est,  qua  maxi- 
ma pars  hereditatis  contineatur, 
ffique  in  solidum  tnuuferuntur 
actiones,  et  secum  deliberare  debet 
is  cm  restituitur  hereditas,  an  ex- 
pediat  sibi  restitui.  Eadem  scilicet 
mterveniunt,  et  si  duabus  pluri- 
busve  deductis  prteceptisve  rebus 
lestituere  hereditatem  rogatus  sit ; 
sed  et  si  certasumma  deducta  pne- 
ceptave,  qun  quartam  vel  etiam 
maximam  partem  hereditatis  oon- 
tinet,  rogatus  sit  aliquis  heredi- 
tatem restituere,  idem  juris  est. 
Qus9  autem  diximus  de  eo  qui  ex 
asse  heres  institutus  est,  eadem 
transferemus  et  ad  eum  qid  ex 
parte  heree  scriptus  est 
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10.  MoreoTer,  a  man  about  to  die 
intestate,  may  request  the  person,  to 
whom  his  estate  will  pass,  either  hj 
the  civil  or  praetorian  law,  to  give  up 
to  a  third  person  the  whole  inherit- 
ance, or  a  part  of  it,  or  any  particular 
thing,  as  a  piece  of  land,  a  slave,  or 
a  sum  of  money.  Legacies,  on  the 
contrary,  are  only  valid  when  given 
by  testament. 

;  D.  xxxi.  36. 

Antoninus  Pius  extended  the  provisions  of  the  8e7iattb8HX>n-' 
sulta  TrebeUianura  and  Pegasianurriy  to  trusts  imposed  on 
heredes  ab  inteatato,     (D.  xxxv.  2.  18.) 


10.  Prasterea  intestatus  qnoque 
moriturus  potest  rogare  eum,  ad 
quern  bona  sua  vel  legitimo  jure 
vel  honorario  pertinere  intelligit, 
ut  hereditatom  suam  totam  par- 
tem ve  ejus,  aut  rem  aliquam,  veluti 
fimdum,hominem,pecuniam,  alicui 
restituat ;  cum  alioquin  legata  nisi 
ex  testamento  non  valeant. 


Gai.  ii.  270 


11.  Eum  quoque  cui  aliquid  re- 
stituitur,  potest  rogare  ut  id  riursum 
alii,  aut  totum  aut  pro  parto^  vel 
etiam  aliquid  aliud  restituat. 


11.  A  Jideicommuisttrnu  may  also 
himself  be  requested  to  give  up  to 
another,  either  the  whole  or  a  part 
of  what  he  receives,  or  even  any- 
thing else. 
GAi.ii.  271. 

The  fideicomrriiaaariuay  who  was  thus  only  a  vehicle  to  pass 
on  the  inheritance  to  another  fideicomrriissariuSf  could  not 
retain  a  fourth  for  himself.  The  object  of  the  lex  Falcidia 
was  merely  to  secure  an  heir,  not  in  all  cases  to  give  a  fourth 
to  the  person  who  virtually  had  the  inheritance  ;  but  when  the 
heir  entered  on  the  inheritance  by  order  of  the  praetor,  then 
the  fideicoTTiTnissarius  stood  in  the  place  of  the  heir,  so  far  as 
to  be  able  to  apply  the  lex  Falcidia^  as  if  representing  the 
heir,  against  legatees,  but  not  against  a  Becond  fideicommia- 
aarius,     (D.  xxxvi.  1.  63.  4.) 

12.  £t  quia  prima  fideicommis- 
Borum  cunabula  a  fide  heredum 
pendent,  et  tam  nomen  quam  sub- 
stantiam  acceperunt,  et  ideo  divus 
Augustus  ad  necessitatem  juris  ea 
detraxit,  nuper  et  nos  euindem 
principem  superare  contend entes, 
ex  facto  quod  Tribonianus,  vir  ex- 
celsus,  qutestor  sacri  palatii  sug- 
gessit,  constitutionem  tecimus  per 

Suam  disposuimus :  si  testator  tidei 
eredis  sui  commisit  ut  vel  heredi- 
tatem  vel  speciale  fideicommis- 
sum  restituat,  et  neque  ex  scriptura 
ne^ue  ex  quinque  testium  numero 
qui  in  fideicom missis  legitimus  esse 
noscitur,  possit  res  mauifestari,  sed 
vel  pauciores  quam  quinque,  vel 
nemo  penitus  te:4tis  intervenerit, 
tunc  sive  pater  heredis  sive  alius 


12.  Originally  all  fiduciary  gifts 
depended  only  upon  the  good  udth 
of  the  heir ;  whence  they  took  their 
name  as  well  as  their  character.  To 
remedy  this  the  Emperor  Augustus 
made  them  obligatory  in  law,  and 
we  have  lately  endeavoured  to  sur- 
pass that  prince ;  and,  on  the  occa- 
sion of  a  case  brought  to  our  notice 
by  the  most  eminent  Tribonian,  the 
qusestor  of  our  sacred  palace,  we 
nave  enacted  by  a  constitution,  that 
if  a  testator  has  entrusted  to  the 
faith  of  his  heir  the  restoration  of 
an  inheritance,  or  any  particular 
thing,  and  the  fact  cannot  oe  proved 
either  by  any  writing  or  by  five 
witnesses  (the  legal  number  in  such 
cases),  there  having  been  fewer,  or 
perhaps  no  witnesses  present,  then. 
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qmcamque  mt  qui  fidem  lieredis 
elegerit,  et  ab  eo  refltitui  aliquid 
Toluerity  m  heres  pertidia  tentiu 
adimplere  fidem  recuaat  negando 
rem  ita  esse  subsecutam,  si  lidei- 
commissarius  jusjurandum  ei  de- 
tuleiit,  cum  pniu  ipse  de  calumnia 
juraverit«  necesse  earn  habere  vel 
jtisjurmidum  subire  quod  ni  il  tale 
a  testatore  audivit,  vel  recusantem 
ad  fideicommissi  vel  universitatis 
Tel  spt'cialis  solutiooem  coarctari, 
ne  pexeat  ultima  voluntas  testatoris 
fidei  beredis  commissa.  Eadem 
observari  censuimus,  et  si  a  lega- 
tario  vel  lideicommissario  aliquid 
similiter  relictum  sit.  Quod  si  is 
a  quo  relictum  dicitur.  confiteatur 
quidem  a  fe  aliquid  relictum  ease. 
Bed  ad  legis  subtilitatem  decurrat, 
omnimodo  solvere  cogendus  est. 


wbetber  it  is  bis  fatber  wbo  has 
thus  truisted  to  the  good  faith  of  the 
heir,  and  begged  him  to  restore  the 
inheritance,  or  whether  it  is  anyone 
else,  if  the  heir  perfidiously  refuse 
to  make  the  restitution,  and  deny 
the  whole  transaction,  the  fideicwn- 
misBttrius  having  praviously  himself 
sworn  to  his  own  good  faitb,  may 
nut  the  heir  to  his  oath ;  and  thus 
force  him  either  to  deny  having  re- 
ceived any  such  trust  upon  oath,  or 
to  fulfil  it,  whether  it  relate  to  the 
whole  inheritance  or  to  some  parti- 
cular thing;  and  this  is  allowed, 
lest  the  last  wishes  of  a  testator, 
committed  to  the  faith  of  an  heir, 
should  be  defeated.  The  same  pro- 
cess may  be  adopted  against  a  lega- 
tee, or  a  JUltieummiswtritM  charged 
with  a  restitution.  And  if  any  one 
so  charged  admits  the  trust,  but 
endeavour  to  shelter  himself  in  the 
subtleties  of  the  law,  he  may  be 
compelled  to  perform  his  duty. 

C.  vi.  42.  32. 

De  calumnia  juraverity  that  is,  be  must  swear  beforehand 
that  he  is  acting  bona  fide,  and  not  inventing  a  ground  of 
litigation. 


Tit.  XXIV.    DE  SINGULIS  REBUS  PER  FIDEI- 
COMMISSUM  RELICTIS. 


Potest  autemquis  etiam  singulas 
leA  per  tideicommissum  relinquere, 
veluti  luiidum,  hominem,  vesteiu, 
aurum,  argentum,  pecuniamnume- 
latam;  et  vel  ipsum  heredem 
rogare  ut  alicui  resiituat,  vel  lega- 
tarium,  qtiamvis  a  legatario  legari 
non  posdit. 

Gai.  ii.  260.  271 


A  person  may  also  leave  particu- 
lar things  by  a  Jideicwnmissum,  as  a 
piece  of  land,  a  slave,  a  garment, 
gold,  silver,  pieces  of  money  ;  and  he 
may  request  either  his  heir  to  restore 
them,  or  a  legatee,  although  a  lega- 
tee cannot  be  charged  with  a  legacy. 


1.  Potest  autem  non  solum  pro- 
prias  res  testator  per  tideicommis- 
sum relinquere,  sed  beredis  aut 
le^atarii  aut  tideicommissarii  aut 
cujiislibet  alterius.  Itaque  et  le- 
gatarius  et  fideicommissarius  non 
solum  de  ea  re  rogari  potest,  ut 
eam  alicui  restitiuit  ^uee  ei  relicta 
sit,  sed  etiam  de  alia,  sive  ipsius 
sive  aliena  sit:  hoc  solum  obser- 


1.  A  testator  may  leave  by  Jidev- 
comniissum,  not  only  his  own  pro- 
perty, but  also  that  of  his  heir,  of 
a  legatee,  of  a  JideicommissarinSy  or 
of  anv  other  person ;  so  that  a  legatee 
OT JiJeicommissarius  may  not  onlv  be 
requested  to  give  what  hath  Seen 
left  to  him,  but  what  is  his  own,  or 
even  what  is  the  property  of  another. 
The  only  rule  to  be  observed  is,  that 
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Tasdum  est,  ne  plus  qniaqumn 
rogetur  alicui  xestituerej^  quam 
ipse  ex  testaznento  ceperit;  nam 
quod  amplius  est,  inutuiter  relin- 
Q  uitur.  Cum  autem  aliena  res  per 
ndeicommissum  relinquitur,  necesse 
est  ei  qui  rogatus  est,  aut  i^eam 
redimere  et  prssstare  aut  aestmia- 
tionem  ejus  solvere. 


no  one  be  requested  to  restore  mon 
than  he  has  received  under  the  testa- 
ment :  for  as  to  the  excess  the  dia- 
poaition  is  ineffectual  And,  when 
the  property  of  another  is  left  by  a 
JUkwofumiiaumf  the  person  requested 
to  restore  it  is  obliged  either  to 
obtain  from  the  propnetor  and  de- 
liver the  thing  itseU^  or  to  pay  its 
estimated  value. 


Qai.  ii.  261,  262. 

Ulpian  (Reg,  25.  5)  expresses  the  power  of  disposal  by 
Jideico7rivii88umf  by  saying  that  everything  could  be  disposed 
of  in  that  way^  that  could  be  given  by  a  legacy  per  damnor- 
tionem. 

Quod  ampliua  est,  invMUer  relinquitur.  If,  however,  the 
thing  which  the  Jid^icommissariua  was  to  give  belonged  to 
him  himself,  he  was  obliged  to  give  it,  whatever  might  be  its 
value,  if  he  accepted  what  was  given  to  him  by  the  fideicom^ 
miaaum^  as  he  was  considered  to  have  had  an  opportunity  of 
exercising  his  judgment,  and  not  to  have  valued  his  own  thing 
more  highly  than  that  which  he  received.     (D.  xl.  5.  24.  12.) 

2.  Libertas  quoque  servo  per  2.  Freedom  may  also  be  conferred 
fideiconunissum    dari    potest,    ut    upon  a  slave  by  9l  Jideuxmimisium: 


heres  eum  rogetur  manumittere, 
vel  legatariufl  vel  fideicommissarius: 
nee  interest  utrum  de  suo  proprio 
servo  testator  roget,  an  de  eo  qui 
ipsius  heredisaut legatarii  vel  etiam 
extranei  sit :  itaque  et  alienus  servus 
redimi  et  manumitti  debet.  Quod 
si  dominus  eum  non  vendat,  si 
modo  nihil  ex  judido  ejus  qui 
reliquit  libertatem,  recepit,  non 
statmi  extinguiturfideicommissaria 
libertas  sed  differtur;  quia  possit 
tempore  procedente,  ubicumque 
occasio  servi  redimendi  fuerit,  pr»- 
stari  libertas.  Qui  autem  ex  lidei- 
commissi  causa  manumittitur,  non 
testatoris  fit  libertus,  etiamsi  tea- 
tatoris  servus  sit,  sed  ejus  qui 
manumittit ;  at  is  qui  directo  te^ta- 
mento  Hber  esse  jubetur,  ipsius 
testatoiis  libertus  fit,  qui  etiam 
Orcinus  appellatur.  Nee  alius  ullus 
directo  ex  testamento  libertatem 
habere  potest,  quam  qui  utroque 
tempore  testatoris  fuerit,  et  quo 
fiM^ret  testamentum  et  quo  more- 
letur :  directo  autem  libertas  tunc 
dtti  videtur;  cum  non  ab  alio 


for  an  heir,  legatee,  or  Jidetoom" 
missariuSf  may  be  requested  to  en- 
franchise him;  nor  does  it  signify 
whether  it  be  of  his  own  slave  that 
the  testator  requests  the  manumis- 
sion, or  of  the  slave  of  his  heir,  or  of 
a  legatee,  or  of  a  stranger;  and 
therefore,  when  a  slave  is  not  the 
testator's  own  property,  he  must  be 
bought,  and  enfranchised.  But,  if 
the  proprietor  of  the  slave  refuse  to 
sell  him,  as  he  may,  if  he  has  taken 
nothing  under  the  testament,  yet 
the  freedom  given  by  the  Jideicam^ 
tnissum  is  not  extingiiished^  but  de- 
ferred only  until  it  may  be  possible 
in  the  course  of  time,  on  any  occa- 
sion offering  of  purchasing  the  slave, 
to  effect  his  enfranchisement.  The 
slave  who  is  enfranchised  in  pursu- 
ance of  iL  Jideicomrmasumf  does  not 
become  the  freedman  of  the  testator, 
although  he  was  the  testator's  own 
slave,  out  he  becomes  the  freedman 
of  that  person  who  enfranchises  him. 
But  a  slave  who  receives  his  liberty 
directly  from  the  testament,  becomes 
the  freedman  of  the  testator  and  ia 
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aflamiin  mannmitti  Yogat,  sed  relat  said  to  Im  Oreimu;  and  no  one  can 
ex  mio  teatamento  ubertatem  ei  obtain  liberty  directly  by  testament, 
eompetezB  Tvlt.  unless  he  were  the  slave  of  the 

testator,  both  at  the  time  of  the 
testator's  making  his  testament,  and 
also  at  that  of  his  death.  Liberty 
is  given  directly,  when  a  testator 
does  not  request  that  freedom  be 
given  to  his  slave  by  another,  but 
gives  it  himself  by  virtue  of  his  own 
testament. 

Qai.  iL  28&-267;  C.  viL  4.  6. 

This  is  an  instance  in  which  a  difference  is  still  allowed  by 
Justinian  to  subsist  between  legacies  And  fideicommisaa.  The 
direct  gift  of  liberty  by  a  legacy  differs  from  the  indirect  gift 
by  a  fideioommissurn.  It  was  the  opinion  of  Graius,  that  if  the 
master  of  the  slave  refused  to  sell  the  slave  for  a  reasonable 
fricef  the fideicam/miasurrh  perished.  (Gai.  ii.  265.)  Justinian, 
in  accordance  with  a  rescript  of  the  Emperor  Alexander 
(C.  vii.  4.  6.),  decides  that  it  is  only  delayed. 

If  a  testator  enfranchised  directly  a  slave  that  could  not  be 
so  enfranchised,  the  gift  of  liberty  would  be  as  valid  as  a 
fideicommisavmi, 

0rcinu8y  from  Orcus ;  because  he  is  the  fireedman  of  a 
dead  person. 

8.  Verba  autem  fideicommis- 
somm  hiBc  maxime  in  usu  haben- 
tur :  peto,  rogo,  volo,  mando,  fidei 
tufiB  committo.  Quae  perinde  sin- 
gula firma  sunt,  atque  si  omnia  in 
unum  congesta  essent 

Gai. 


3.  The  terms  generally  used  in 
mB^dngJSdeicommisM  are  the  follow- 
ing^ :  I  request,  I  ask,  I  desire,  I  com- 
mit, 1  entrust  to  thy  good  faith ;  and 
each  of  them  is  of  as  much  force 
separately  as  all  of  them  placed  to- 
gether. 
ii.  249. 

The  expressions  by  which  a  fideicommisaum  was  created, 
were  quite  immaterial,  provided  that  the  wishes  of  the  testator 
could  be  ascertained. 


Tit.  XXV.    DE  CODICILLIS. 


Ante  Augusti  tempera  constat 
eodicillorum  jus  non  fuisse,  sed 
primus  Lucius  Lentulus,  ex  cnjua 
persona  etiam  fideiconmiissa  coepe- 
runt,  codicillos  introduxit.  Nam 
cum  decederet  in  Africa,  scripsit 
codicillos  teatamento  confirmatos, 
quibus  ab  Augusto  petiit  per  fidei- 
commiasum  ut  faceret  ahquid ;  et 


Codicils  were  certainly  not  in  use 
before  the  reign  of  Augustus  j  for 
Lucius  Lentulus,  to  whom  the 
origin  of  Jideicommisia  may  be 
traced,  was  the  first  who  intro<iuced 
codicils.  When  dying  in  Africa,  he 
wrote  several  codicils,  which  were 
confirmed  by  his  testament;  and  in 
these  he  requested  Augustus  by  a 
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cum  diyua  Augustas  Tolontatem  Jideicomfmsmm  to  do  something  for 
ejus  implesset,  deinceps  reliqui  hiia.  The  emperor  complied  with 
ejus  Ructoritatem  secuti  fideicom-  the  request,  ana  man^  other  persons, 
mism  pnestabanty  et  filia  Lentuli  following  his  example,  discharged 
le^THtaquiBJurenondebebat, solvit  Jideicommina  committed  to  them; 
Diciturautem  Augustus  couYOcasse  snd  the  daughter  of  Lentulus  paid 
prudentes,  inter  quos  Trebatium  debts,  wliich  in  strictness  of  law 
quoqiie  cujus  tunc  auctoritas  maxi-  were  not  due  from  her.  It  is  said, 
ma  eraty  et  ousBsisse  an  posset  hoc  that  Augustus,  having  called  toge- 
recipi,  necabsonsns  a  juris  ratione  ther  ui>on  this  occasion  persons 
codicillorum  usus  esset ;  et  Tie-  learned  in  the  law,  and  among  others 
batium  suasisse  Augusto,  quod  Trebatius,  whose  opinion  was  of  the 
diceret  utilissimum  et  necessarium  grentest  authority,  asked  whether 
hoc  civibus  esse  propter  magnas  et  codicils  could  be  admitted,  and 
longas  peregrinationes  quce  apud  whether  they  were  not  repugnant 
yeteres  niissent,  ubi  si  quis  testa-  to  the  principles  of  law  P  Trebalius 
mentum  facere  non  posset,  tamen  advised  the  emperor  to  admit  them, 
codicillos  posset  Poet  quae  tem-  as  they  were  most  convenient  snd 
pora,  cum  et  Labeo  coiiicillos  necessary  to  citizens,  on  account  of 
fecisset,  jam  nemini  dubium  erat  the  great  and  long  journeys  which 
quin  codicilli  jure  optimo  admit-  they  were  frequently  obliged  to 
terentur.  take,  during  which  a  man  who  could 

not  make  a  testament,  miffht  be 
abln  to  make  codicils.  And  sub- 
sequently, Labeo  himself  haying 
made  codicils,  no  one  afterwards 
doubted  their  perfect  validity. 

CodiciUi  were  small  tablets  on  which  memorandums  or 
letters  were  written.  A  testator  might  naturally  address  a 
short  letter  giving  short  directions  to  his  heir.  When  fidei-- 
commissa  came  to  be  enforced,  these  letters  or  directions  were 
enforced  as  cresXing  fideicommissa.  As  under  the  Roman  law 
a  testator  could  make  no  alteration  in  his  testament  without 
making  an  entirely  new  testament,  the  use  of  codicils  seemed 
so  obvious  as  to  make  it  a  matter  of  wonder  that  the  Horaans 
were  able  so  long  to  do  without  their  legal  recognition.  Codi- 
cils might  be  made  without  there  being  any  testament  at  alL 
They  were  then  directions  addressed  to  the  hei^edea  ab  intea^ 
tato.  But  if  there  was  a  testament,  they  were  always  con- 
sidered as  attached  to  it :  if  the  testamentary  dispositions  failed 
they  failed  also,  and  all  their  provisions  were  taken  with  refer- 
ence to  the  time  when  the  testament  was  made.  (D.  xxix.  7. 
2.  2.  and  3.  2.) 

A  testator  by  inserting  an  express  clause  to  that  effect, 
termed  by  commentators  clausula  codicillaria^  might  provide 
that  his  testament,  if  invalid  as  a  testament,  should  take  effect 
as  a  codicil,  or,  to  speak  more  accurately,  as  codicils,  for  the 
word  was  generally  used  in  the  plural. 

1.  Non  tantum  autem  testamento  1.  Not  only  a  person  who  has 
facto  potest  quis  codicillos  facere,    already  made  his  testament,  may 
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sed  intefltato  anis  decedens  fidei- 
committere  coaicillis  potest  Sed 
cum  ante  tefitamentum  factum  codi- 
cilli  fact!  erant,  Papinianus  ait  Don 
aliter  vires  habere,  qiiam  si  speciali 
poetea  Toluntate  coniirmentur;  sed 
divi  Sevenis  et  Antoninus  rescrip- 
serunt,  ex  iis  codicillis  qui  te^ta- 
mentum  pmoedunt,  posse  fidei- 
commissum  peti,  si  appareat  eum 
qui  postea  testamentum  fecit,  a 
Toluntate  quam  cudidllia  expres- 
aeraty  non  i 


make  codicils,  but  even  a  person 
dying  intestate  mav  create  fidti- 
commitisa  by  codicils.  But  when 
codicils  are  made  before  a  testament, 
they  cannot  take  effect,  according  to 
Paptnian^  unless  confirmed  by  a 
sp^al  dipposition  in  the  testament 
But  the  Emperors  Severus  and  An- 
toninus have  decided  by  rescripti 
that  a  thing,  left  in  trust  by  codi- 
cils, made  &fore  a  testament|  may 
be  demanded  by  the  JideiconimU' 
sariuSf  if  it  appear  that  the  testator 
has  not  abandoned  the  intention 
which  he  at  first  expressed  in  the 
codicils. 
Gai.  iL  270. 

There  was  a  distinction  between  codicils  confirmed  bytesta^ 
ment,  and  those  not  so  confirmed,  for  if  codicils  were  confirmed 
by  testament,  their  provisions  could  operate  as  legacies,  and 
not  only  as  fideicommissa.  A  testator  could,  by  anticipation, 
confirm  in  his  testament  any  codicils  he  might  thereafter  make. 
(D.  xlix.  7.  8.) 

2.  An  inheritance  can  neither  be 
given  nor  taken  awav  by  codicils,  as 
the  difierent  effect  of  testaments  and 
codicils  would  be  thereby  con- 
founded, and  of  course,  therefore,  no 
heir  can  be  disinherited  by  codicils. 
But  it  is  only  directly  that  an  in- 
heritance can  neither  be  given  nor 
taken  away  by  codicils,  for  it  may 
be  legally  disposed  of  in  codicils  by 
means  of  a  Jideiamimumm,  Nor, 
again,  can  a  condition  be  imposed 
on  the  institution  of  an  heir,  nor  a 
direct  substitution  be  made,  by 
codicils. 
OALii.  273;  D.  xxix.  7.  6. 

3.  Codicillos  autem  etiam  plures        3.  A  person   may  make  several 
qnis  facere  potest,  etnullam  solem-    codioils,  and  they  require  no  solem- 
nitatem  onUnationis  desiderant.         nity  in  their  form. 
D.  xxix.  7.  6.  1. 

Codicils  were  not  originally  subjected  to  any  rules  determin- 
ing the  mode  in  which  they  were  made.  But  by  a  constitution 
of  Theodosius,  added  to  by  Justinian,  they  were  to  be  made 
uno  ccmtextu,  either  verbally,  or  in  writing,  and  in  presence  of 
five  witnesses  casually  or  purposely  gathered  together ;  if  the 
codicils  were  in  writing,  the  witnesses  were  to  aubscribe  them. 
(C.  vL  36.  8.) 


2.  Codicill*s  auteni  bereditas 
neque  dari  neque  adimi  potest,  ne 
confundatur  jus  testamentoriim  et 
codicillorum ;  et  ideo  nee  exbere- 
datio  scribi.  Directo  autem  here- 
ditas  codicillis  neque  dari  neque 
adimi  potest;  nam  per Jideicom- 
missum  hereditas  codicillis  jure  re- 
linquitur.  Nee  conditionem  heredi 
instituto  codicillis  adjicere  neque 
Bubstituere  directo  potest. 


LIBER    TERTIUS. 


Tit.  L    DE  HEREDITATIBUS  QUiE  AB  INTESTATO 
DEFERUNTUR. 

Intestatos  decedit,  qiii  ant  om-  A  person  dies  intestate,  who  either 
nino  testamentum  non  fedt,  aut  has  made  no  testament  at  all,  or  haa 
non  jure  fecit;  aut  id  quod  fecerat  made  one  not  legally  valid ;  or  if  the 
ruptum  irritumve  factum  est,  aut  testament  he  has  niade  he  revoked, 
nemo  ex  eo  heres  eztitit.  or  made  useless ;  or  if  no  one  be- 

comes heir  under  it 
D.  xxxviii.  16.  1. 

If  a  person  died  without  a  testament,  the  law  regulated  the 
succession  to  the  inheritance.  So  also  it  did,  if  he  left  a  testa- 
ment that  was  fatally  defective  in  form  (non  jure  factum),  or 
if  his  testament  was  revoked,  or,  in  the  language  of  Roman 
law,  broken  {ruptum\  or  if  it  was  set  aside  as  inofScious,  or 
made  useless  by  a  change  of  status  in  the  testator  (irrUum), 
or  if  no  heir  would  accept  the  inheritance  under  it 

If  there  was  no  testament  to  determine  the  succession,  the 
law  of  the  Twelve  Tables  gave  the  inheritance  first  to  thesui 
heredeSf  who  were  also  necessarii  heredes,  that  is,  could  not 
refuse  to  accept  the  inheritance ;  then  to  the  agnati ;  and  then, 
if  the  deceased  was  a  member  of  a  gen^,  to  the  gentiles.  In 
default  of  agnati,  the  praetor  called  to  the  inheritance  the 
cognati,  or  blood-relations.  (See  Introd.  sec.  45.)  Perhaps 
the  succession  of  gentiles  lasted  to  a  time  later  than  that  of 
this  Praetorian  succession  of  the  cognaii ;  but,  at  any  rate,  it 
did  not  outlast  the  Republic,  and,  therefore,  speaking  of  the 
times  when  we  are  most  familiar  with  Roman  law,  we  may  say 
that  the  succession  was  given  first  to  the  sui  heredes,  then  to 
the  agnatic  then  to  the  cognati.  But  some  complication  was 
introduced  into  the  rules  of  succession,  by  certain  classes  of 
persons  being,  by  different  changes  in  the  law,  raised  from  the 
rank  of  ogma^i  to  that  of  sui  heredes,  and  from  the  rank  of 
eognxUi  to  that  of  agnati.    These  changes  are  not^  however. 
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very  difficult  to  follow,  if  we  divide  them  according  as  they 
were  effected,  (1)  by  the  Pr»tor,  (2)  by  aencUus-consulta^SLiid 
Imperial  enactments  previous  to  Justinian,  (3)  by  Justinian 
himself.  This  first  Title  treats  of  the  succession  of  aui  heredes^ 
and  of  those  ranked  among  the  aui  heredes ;  the  second  and 
two  following  Titles  treat  of  the  succession  of  agnatic  and  of 
those  ranked  among  agnatu  At  the  end  of  this  title  will  be 
found  a  short  summary  of  the  changes  in  the  law  relative  to 
the  succession  of  aui  heredea :  at  the  end  of  the  fourth  Title 
one  will  be  found  of  the  changes  relative  to  the  succession  of 
agnati. 

Justinian  altered  the  whole  mode  of  succession  to  intestates 
by  the  118th  and  127th  Novels.  This  change,  being  effected 
several  years  after  the  publication  of  the  Institutes,  should  not 
be  allowed  to  interfere  with  the  consideration  of  the  law  of 
succession  existing  when  the  Institutes  were  published,  fiut, 
as  it  is  too  remarkable  and  too  well  known  a  part  of  Justinian^s 
legislation  to  remain  wholly  unnoticed,  a  short  account  of  it 
will  be  given  at  the  end  of  the  ninth  Title,  which  closes  the 
part  of  the  Institutes  treating  of  successions  ah  inteatato, 

1.  Intestatorum  autem  heredi-  1.  The  inheritances  of  intestates, 
tates  ex  lege  Duodecim  Tabularum  by  the  law  of  the  Twelve  Tables, 
primum  ad  suos  heiedes  pertinent    belong  in  the  first  place  to  the  sid 

heredes. 
Oai.  iii.  1. 

2.  Sui  autem  heredes  existtman-  2.  And,  as  we  have  observed  be- 
tur,  ut  et  supra  diximus,  qui  in  po-  fore,  those  are  std  heredes  who,  at 
te^^tate  morientis  fuerint,  veluti  the  death  of  the  deceased,  were 
filius  filiave,  nepos  neptisve  ex  filio,  under  his  power ;  as  a  son  or  a 
pronepos  proneptisve  ex  nepote  ex  daughter,  a  grandson  or  a  grand- 
lilio  nato  prognatus  prognatave  ;  daughter  by  a  son,  a  great-grdndson 
nee  interest  utrum  naturales  sint  or  great-granddaughter  by  a  grand- 
liberi  an  adoptivi.  Quibus  con-  son  of  a  son ;  nor  does  it  make  any 
numerari  necesse  est  etiam  eos  qui  difference,  whether  these  children 
ex  legitimis  quidem  matrimoniis  are  natural  or  adopted.  We  must 
non  sunt  progeniti,  curiis  tamen  also  reckon  amonpp  them  those,  who, 
civitatum  C^ti,  secundum  divalium  though  not  bom  m  lawful  wedlock, 
constitutionum  qu8Q  super  his  po-  nevertheless,  according  to  the  teuor 
sitffi  sunt  tenorem,  heredum  suorum  of  the  imperial  constitutions,  acquire 
jura  nanciscuntur ;  necnon  eos  qiios  the  rights  of  sui  heredes,  by  being 
nostrse  amplexffi  sunt  const! tuti ones  presented  to  the  curia  of  their 
per  quas  jussimuSfSiquis  mulierem  cities;  as  also  those  to  whom  our 
in  suo  contubemio  copulaverit,  non  own  constitutions  refer,  which  enact 
ab  initio  affectione  maritali,  earn  that,  if  any  person  has  lived  with  a 
tamen  cum  qua  poterat  habere  con-  woman  not  originally  intending  to 
jugium,  et  ex  ea  liberos  sustulerit,  marry  her,  but  whom  he  is  not  pro- 
postea  vero  atiectione  procedente  hibited  to  marry,  and  shall  have 
etiam  nuptifdia  instrumenta  cum  children  byher,and  shall  afterwards, 
ea  fecerit,  et  filios  vel  filias  habu-  feeling  towards  her  the  affection  of 
erit,  non  solum  eos  liberos  qui  post  a  husband;  enter  into  an  act  of  mats 
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dotem  editi  rant,  juntos  et  in  po- 
testate  patiis  esse^  sed  etiam  ante- 
riores  qui  et  iis,  qui  postea  nati 
rant,  oceaaionem  legitimi  nominis 
prflBatiterunt  Quod  obtinere  oen- 
auimusy  etiam  si  non  progeniti 
fuerint  post  dotale  instrumentum 
confectum  liberi,  vel  etiam  nati  ab 
hac  luoe  fuerint  subtracti.  Ita  de- 
znum  tamen  nepos  neptisve,  pro- 
nepoa  proneptisvei  suorum  heredum 
numero  sunt,  si  pneoedens  persona 
desierit  in  potestate  parentis  esse, 
siye  morte  id  acdderit,  sive  alia 
ratione,  yeluti  emandpatione :  nam 
si  per  id  tempus  quo  quis  more- 
retur,  filius  in  potestate  ejus  sit, 
nepos  ex  eo  raus  beres  esse  non 
potest ;  idque  et  in  ceteris  deinceps 


risge  with  her,  and  have  br  her  sons 
or  daughters,  not  onlj  those  bora 
after  the  settlement  of  the  dowry 
shall  be  legitimate,  and  in  the  power 
of  their  father,  but  also  those  bom 
before,  who  gave  occasion  to  the 
legitimacy  of  the  children  bom  after. 
And  this  law  shall  obtain,  although 
no  children  are  bom  subsequent  to  the 
making  of  the  act  of  dowry,  or  those 
bora  are  all  dead.  But  a  grandson 
or  granddaughter,  a  great-grandson 
or  great-granddaughter,  is  not  reck- 
oned amoDgthe  sui  AereaEev,  unless  the 
person  preying  them  in  degree  has 
ceased  to  be  under  the  power  of  the 
ascendant,  either  by  death,  or  some 
other  means,  as  by  emancipation. 
For,  if  a  son,  when  the  granofather 


liberoram  personis  dictum  intelu-    died,  was  under  the  power  of  his 


gimus.  Postumi  quoque,  qui  si 
yivo  parente  nati  essent,  in  potes- 
tate ejus  futuri  forenti  sui  heredes 
sunt 


father,  the  grandson  cannot  be  mtus 
herett  of  hisgrand&ther;  and  so  with 
regard  to  all  other  descendants.  Post- 
humous children,  also,  who  would 
haye  been  under  the  power  of  their 
father,  if  they  had  been  bora  in  his 
lifetime,  are  tui  heredes, 

Gai.  iiL  1,  2 ;  0.  v.  27.  3.  10, 11. 

The  8ui  heredes  were  the  children,  whether  natural,  adoptive, 
or  made  legitimate,  in  the  power  of  the  deceased  at  the  time  of 
his  death.  We  must  not  confuse  persons  made  sui  heredea  by 
the  later  legislation,  as  these  legitimated  children  were,  vrith 
those  permitted  to  rank  with  sui  heredea. 

8.  Sui  autem  etiam  ignorantes  3.  Sui  heredes  may  become  heirs^ 
Hunt  heredes,  et  licet  furiosi  sint,  without  their  knowledge,  and  eyen 
heredes  possunt  existere,  quia  qui- 
bus  ex  causis  ignorantibus  nobis 
acquiritur,  ex  his  rausis  et  furiosis 
acquiri  potest.  Et  statim  morte 
parentis  quasi  continuatur  domi- 
nium, et  ideo  nee  tutoris  auctori- 
tate  opus  est  pupillis,  cum  etiam 
ignorantibus  acquiratur  euis  here- 
dibus  hereditas;  nee  ruratoris  con- 
sensu acquiritur  furioso,  sed  ipso 
jure. 


thouffh  insane ;  for  in  eyery  case  in 
which  inheritances  may  be  acquired 
without  our  knowledge,  they  may 
also  be  acquired  by  the  insane.  At 
the  death  of  the  father,  ownership  in 
an  inheritance  is  at  once  continued ; 
accordingly,  the  authority  of  a  tutor 
is  not  necessary,  as  inheritances  may 
be  acquired  by  sui  heredes  without 
their  Knowledge:  neither  does  an 
insane  person  acquire  by  assent  of  his 
curator,  but  by  operation  of  law. 
D.  xxxviii.  16.  14. 

Directly  the  succession  ab  intestato  commenced,  which  it 
did  when  the  deceased  died  if  there  was  no  testament^  and  as 
soon  as  it  was  ascertained  that  the  testament  ^as  ineffectual  if 
a  testament  had  been  made,  the  auua  herea  became  at  once  heir 
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without  any  act  of  hU  own.  We  may,  however,  c^PP^J  ^^^ 
what  we  have  already  said  of  the  power  to  abstain  altogether 
from  the  inheritance  given  him  by  the  praetor.  (See  Bk.  ii. 
Tit.  19.  2.) 


4.  Inteidum  antem.  Meet  in  po- 
.  testate  parentia  mortis  tempore 
iuus  heres  non  fuerit,  tamen  saus 
heres  parenti  efficituri  yeluti  si  ab 
hostibiiB  reversus  quia  fuerit  post 
mortem  patris ;  jus  enim  poetliminii 
hoc  facit 

6.  Per  oontmrium  eyenit  ut,  licet 
quis  ia  familia  defuncti  sit  mortis 
tempore,  tamen  suus  heres  non  fiat, 
Teluti  si  post  mortem  suam  pater 
jndicatua  fuerit  perduellionia  reus, 
ac  per  hoc  memoria  ejus  damnata 
fuerit :  suum  enim  heredem  habere 
non  potest,  cum  fiscus  ei  suocedit ; 
sed  potest  dici  ipso  jure  suum 
heredem  esse,  sed  desinere. 


4.  But  sometimes  a  child  becomes 
a  mtw  heretf  although  he  was  not 
under  power  at  the  death  of  his 
parent;  as  when  a  person  retumsfrom 
captivity  after  the  death  of  his  father. 
He  is  then  made  a  9uui  here$  by  the 
juipoMminU. 

6.  On  the  contrary,  it  may  hanpen 
that  a  child,  who,  at  the  deatn  of 
his  parent,  was  uxider  his  power,  is 
not  nia  suus  heres :  as  when  a  parent, 
after  his  decease,  is  adjudged  to 
haye  been  guilty  of  treason,  and  his 
memory  is  thus  made  infamous.  He 
can  then  haye  no  suus  heres,  as  it  ia 
the  Jiscus  that  succeeds  to  his  estate. 
In  tbiacaseitmay  be  said  that  there 
baa  in  law  been  a  suus  heres,  but 
that  he  has  oeaaed  to  be  so. 
D.  xxxyiii.  16.  1.  3. 

As  a  general  rule,  if  the  accused  died  before  conviction,  the 
prosecution  was  at  an  end.  His  succession  went  to  his  heirs  by 
testament  or  in  law.  But  to  this  there  was  one  exception.  If 
a  person  charged  with  perdueUio  (treason  against  the  state  or 
emperor)  died  beforeconviction,  the  prosecution )Was  continued, 
and  if  he  was  found  guilty,  his  memory  was  said  to  be  con- 
demned {meTnoria  damnata  fuit),  and  his  sentence  having  a 
retrospective  effect,  his  property  was  confiscated  exactly  as  if 
he  had  been  condemned  in  his  lifetime. 


6.  Cum  filius  filiaye  et  ex  altero 
filioneposneptisve  existunt,  pariter 
ad  hereditatem  avi  yocantur,  nee 
qui  gradu  proximior  est,  ulteriorem 
exdudit:  lequum  enim  esse  vide- 
tur  nepotes  neptesoue  in  patris  sui 
locum  succedere.  Pari  ratione,  et 
ai  nepos  neptisve  sit  ex  filio,  et  ex 
nepote  pronepos  proneptisye,  simul 
yocantur.  Et  quia  placuit  nepotea 
neptesque,  item  pronepotea  et  pro- 
neptea  in  parentis  sui  locum  suc- 
cedere, conyeniens  esse  yisum  est 
non  in  capita  sed  in  stirpes  heredi- 
tatem dividi.  ut  filius  partem  dimi- 
diam  hereditatia  haoeat,  et  ex 
altero  filio  duo  pluiesve  nepotes 


6.  A  son,  a  daughter,  and  a  grand- 
son  or  granddaughter  by  another 
aon,  are  all  called  equally  to  the  in- 
heritance; nor  doea  tbe  nearer  in 
degree  exclude  the  more  remote; 
for  it  aeems  just,  that  grandstma  and 
granddaughters  ahould  aucceed  in 
the  place  of  their  father.  For  the 
aame  reason,  a  grandson  or  grand- 
daughter by  a  son,  and  a  great- 
grandson  or  great-ffranddaughter  by 
a  grandson,  are  all  called  together. 
And  aince  grandsons  and  grand- 
daughtera,  great  -  grandsons  and 
great  -  granddaughters,  succeed  in 
place  of  their  parent,  it  anpeared  to 
follow  that  inheritances  snould  not 
▲  2 
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altenm  dimidiam.  Item,  fli  ex  he dmdedpera^nta,}mt per  stirpes; 
duobuB  filiis  nepotes  neptesve  ex-  bo  that  a  son  shoidd  posseBs  one- 
tant,  ex  altero  unus  forte  aut  duo,  half,  and  the  grandchildren,  whether 
ex  altero  tree  aut  qiiatuor,  ad  unum  two  or  more,  of  another  son,  the 
aut  duos  dimidia  nars  pertineat,  ad  other  half  of  an  inheritance.  So, 
tres  yel  quatuor  aitera  dimidia.  where  there  are  grandchildren  by 

two  BODS,  one  or  two  perhapa  by  the 
one,  and  three  or  four  by  tne  other, 
the  inheritance  will  belong,  half  to 
the  grandchild,  or  the  two  grand- 
children by  the  one  eon,  and  half  to 
the  three  or  four  grandchildren  by 
the  other  son. 

Gai.  iii.  7,  8. 

The  expressions  *  dividing  per  afirpea  and  per  capita '  may 
be  rendered,  dividing  by  the  *  stock '  and  *  by  the  head.'  An 
inheritance  is  divided  '  by  the  head '  when  each  head  or  person 
of  those  who  take  has  an  equal  share  in  it ;  it  is  divided  *  by 
the  stock '  when  one  share  is  distributed  among  all  who  are 
descended  from  one  stock,  i.  e,  are  descended  from  the  person 
who  would,  if  he  had  been  living,  have  taken  the  whole  share. 


7.  When  it  is  asked,  whether  such 
a  person  is  a  suus  heres,  we  must 
looK  to  the  time  at  which  it  was  cer- 
tain, that  the  deceased  died  without 
a  testament,  including  therein  the 
case  of  the  testament  beinff  aban- 
doned. Thus,  if  a  son  be  disinhe- 
rited and  a  stranger  be  instituted 
heir,  and  after  the  death  of  the  son 
it  becomes  certain  that  the  instituted 
heir  will  not  be  heir,  either  because 
he  is  unwiUing  or  unable  to  be  so, 
in  this  case  the  grandson  of  the  de- 
ceased becomes  the  situs  heres  of  his 
^Hud  father  ;  for,  at  the  time,  when 
it  was  certain  that  the  deceased  died 
intestate,  there  exi:«ts  only  the  grand- 
child, and  of  this  there  can  be  no 
doubt. 

D.  xxxviii.  16. 1.  8 ;  D.  xxxviiL  6,  7. 
8.  Et  licet  post  mortem  ayi  natus        8.  And  although  a  child  be  bom 


7.  Cum  autem  quseritur  an  quis 
8UU8  heres  existere  possit,  eo  tern- 
pore  quaerendum  est  quo  certum  est 
aliquem  sine  testamento  deceBsisse, 
quod  accidit  et  destitute  testa- 
mento.  Hac  ratione,  si  filius  ex- 
heredatuB  fuerit  et  extnineus  lieres 
institutus,  et  filio  mortuo  postea 
certum  fuerit  heredem  iostitutum 
ex  testamento  non  fieri  heredem, 
aut  quia  noluit  esse  heres  aut  quia 
non  potuit,  nepos  a^o  suus  heres 
existet;  quia  quo  tempore  certum 
est  intestatum  decessisse  patrem- 
familias,  solus  invenitur  nepoB :  et 
hoc  certum  est. 


sit,  tamen  avo  vivo  conceptus,  mor- 
tuo patre  ejus  posteaqne  aeserto  avi 
testamento,  suus  heres  eilicitur. 
PLme,  si  et  conceptus  et  natus 
fuerit  post  mortem  avi,  mortuo 
patre  suo  desertoque  postea  avi 
testamento,  suua  heres  non  existit, 
quia  nullo  jure  cognationis  patrem 
sui  patris  tetigit:  sic  nee  ille  est 
inter  liberos  avi,  quern  filius  eman- 


after  the  death  of  his  grandfather, 
yet,  if  he  were  conceived  in  the  life- 
time of  his  grandfather,  he  will,  if 
his  father  be  dead,  and  his  grand- 
father's testament  be  abandoned,  be- 
come the  suus  heres  of  his  grand- 
father. But  a  child  both  conceived 
and  bom  after  the  death  of  his 
grandfather,  could  not  become  the 
suus  heres,  although  his  father  should 
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eipatas  adoptaverat  Hi  antem, 
cam  non  sint  quantum  ad  heredi- 
tatem  liberi,  neque  bononim  pos- 
sesflionem  petere  possunt  quaai 
iwozimi  cognatL  Haso  de  aula 
heredibua. 


die  and  the  testament  of  his  grand- 
father be  abandoned  j  because  he 
waa  never  allied  to  hia  grandfather 
by  any  tie  of  relationship.  Neither 
is  a  pemon  adopted  by  an  eman- 
cipated son,  to  be  reckoned  among 
the  children  of*  the  father  of  his 
adoptive  father.  And  not  only  are 
these  adoptive  children  of  an  eman- 
cipated son  incapable  of  taking  the 
inneritance  bb  children  nf  the  de- 
ceased grandfather,  but  they  cannot 
demand  possession  of  the  goods  as 
the  nearest  coffttati.  Thus  much 
concerning  nd  herede$, 
D.  xxxviii.  la  6,  7. 


9.  Emancipated  children  by  the 
dvil  law  have  no  right  to  the  in- 
heritances of  their  father ;  being  no 
longer  under  the  power  of  their 
parent)  they  are  not  his  mi  heredeSf 
nor  are  they  called  to  inherit  by  any 
other  right  under  the  law  of  the 
Twelve  Tables.  But  the  praetor, 
obeying  natural  equity,  grants  them 
the  poasession  of  gocds  called  wide 
libertf  as  if  they  had  been  under  the 
power  of  their  father  at  the  time  of 
nis  death,  and  this,  whether  they 
stand  alone,  or  whether  there  are 
also  others,  who  are  mti  heredif». 
Thus,  when  there  are  two  children, 
one  emancipated,  and  the  other 
under  power  at  his  father*s  death, 
the  latter,  by  the  civil  law,  is  alone 
the  heir,  and  alone  the  turn  here$ ; 
but,  as  the  emancipated  son,  by  the 
indulgence  of  the  prsetor,  is  admitted 
to  his  fthare,  the  smts  heres  becomes 
heir  only  of  a  part 
26,26;  D.  xxxviii.  6.  1. 

Not  only  emancipated  children,  bat,  if  they  themselves  were 
dead,  their  children  conceived  after  the  emancipation,  had  the 
poseessio  bonorum  given  them  by  the  praetor  (D.  xxxvii.  4. 
5.1);  and  a  grandchild  conceived  before  the  emancipatioD,  and 
who  remained  iu  the  power  of  the  grandfather,  was  allowed  to 
succeed  to  the  inheritance  of  the  emancipated  son.  The  praetor 
could  not  give  these  persons  the  title  of  '  heir,'  as  that  only 
belonged  to  those  who  received  it  from  the  jus  civile ;  but  he 
gave  Siem  poaseasio  bonorum  for  part  of  the  inheritance  (pro 
parte).  Emancipated  children  were,  however,  obliged  to  bring 
into,  and  add  to,  the  inheritance  all  theproperty  they  themselves 


9.  £manci]^ti  autem  liberi  jure 
«ivili  nihil  juris  habtrut :  neque 
enim  sui  heredes  sunt,  quia  in 
potestate  parentis  esse  de^erunt, 
neque  uUo  alio  jure  per  legem 
Duodecim  TabulArum  vooantur; 
sed  prsetor  naturali  lequitate  motus 
dat  eis  bonorum  possessionem  unde 
liberi,  perinde  ac  si  in  potestate 
parentis  tempore  mortis  fuissent, 
sive  soli  sint,  sive  cum  suis  heredi- 
bua concurrant.  Itaque  duobus 
liberie  extantibus,  emancipato  et 
qui  tempore  mortis  in  potestate 
fuerit,  sane  quidem  is  qui  in  potes- 
tate fuerit,  solus  jure  civili  heres 
est,  id  est,  solus  suns  heres  est; 
Bed  cum  emancipatus  beneficio  prae- 
toris  in  partem  admittitur,  evenit 
ut  suus  heres  pro  parte  heres  fiat 


Gai.  iii.  19. 
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possessed  at  the  time  of  the  father*s  death  (coUatio  honorum); 
because,  if  they  had  remained  in  the  family,  all  that  they  had 
acquired,  would  have  been  acquired  {or  the  paterfa7nilia8j  and 
thus  have  formed  part  of  the  inheritance.  When  a  person, 
after  a  capitis  deminutio^  was  reatitutus  inintegrumy  he  also 
had  the  posaesaio  bonorum  given  him,  and  received  what  he 
would  have  had  if  his  disability  had  not  prevented  him  suc- 
ceeding as  8UU8  herea.     (D.  xxxvii.  4.  1.  9.) 

10.  But  those,  who  after  emfmci- 


10.  At  hi  qui  emancipati  a  par 
rente  in  adoptionem  se  dederunt, 
non  admittuntur  ad  bona  naturalis 
natris  quasi  liberi,  si  modo  cum 
IS  moreretur  in  adoptiva  familia 
sint;  nam  vivo  eo  mandpati  ab 
adoptivo  patre,  perinde  admittun- 
tur ad  bona  naturalis  patris,  ac  si 
emancipati  ab  ipso  essent,  nee 
umquam  in  adoptiva  familia  fuis- 
sent;  et  convenienter,  quod  ad 
adoptivum  patrem  pertinet,  extra- 
neorum  loco  esse  incipiunt.  Post 
mortem  yero  naturalis  patris  eman- 
cipati ab  adoptivo,  et  quantum  ad 
hunc  SBque  extraneorum  loco  fiunt, 
et  quantum  ad  natuTHlis  parentis 
bona  pertinet,  nihilo  magis  iibero- 
rum  gradum  nanciscuntur :  quod 
ideo  sic  placuit,  quia  iniquum  erat 
esse  in  potestate  patris  adoptivi,ad 
quos  bona  naturalis  patris  pertine- 
rent,  utrum  ad  liberos  ejus  an  ad 
agnatos. 


palion  have  given  themselves  in 
adoption,  are  not  admitted  as  chil- 
dren to  the  possesflion  of  the  effects 
of  their  natural  father,  that  is,  if,  at 
the  time  of  his  death,  they  are  still 
in  their  adoptive  family.  But  if,  in 
the  lifetime  of  their  natural  father, 
they  have  been  emancipated  by  their 
adoptive  father,  they  are  then  ad- 
mitted to  receive  the  goods  of  their 
natural  father  exactly  as  if  they  had 
been  emamipated  by  him,  and  had 
never  entered  into  the  adoptive 
family.  Accordingly,  with  regard 
to  their  adoptive  father,  they  be- 
come from  that  moment  strangers  to 
him.  But  if  they  are  emancipated 
by  their  adoptive  father,  after  the 
death  of  their  natural  father,  they 
are  equally  considered  as  strangers 
to  their  adoptive  father;  and  yet  do 
not  gain  the  position  of  children 
with  regard  to  the  inheritance  of 
their  natural  father.  This  has  been 
so  laid  down,  because  it  was  un- 
reasouHble  that  it  should  be  in  the 
power  of  an  adoptor  to  determine 
to  whom  the  inheritance  of  a  natural 
father  should  belong,  whether  to  his 
children,  or  to  the  agiuxti, 
D.  xzxviii.  16.  4 ;  D.  xxxvii.  4.  6.  4. 

Until  the  time  of  Justinian,  an  adopted  son,  during  his  con- 
tinuance in  his  adoptive  family,  had  no  right  of  succession  to 
his  natural  father,  but  was  a  suits  heres  of  his  adoptive  father. 
If  he  left  the  adoptive  family  before  the  death  of  his  natural 
father,  he  was  called  by  the  praetor  to  the  succession  of  his 
natural  father  as  a  auua  herea,  but  bad«  of  course,  no  claim  on 
the  adoptive  father.  If  he  left  the  adoptive  family  after  the 
death  of  his  natural  father,  he  had  no  claim  to  the  succession 
of  either  natural  or  adoptive  father,  except  as  a  cognatua  of  his 
natural  father.  Justinian,  as  we  have  seen  in  the  First  Book 
(Tit.  11. 2),  altered  this,  and  the  adopted  son,  unless  adopted 
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by  an  ascendant,  never  lost  his  right  to  the  succession  of  his 
natural  father,  although  he  gained  a  right  to  the  succession  ab 
irUestato  of  his  adoptive  father.     (See  paragr.  14.) 

11.  The  rights  of  adopted  children 
are  therefore  leaa  than  those  of 
natural  children,  who,  even  after 
emancipation^  retain  the    rank    of 


11.  Minus  ergo  juris  habent 
adoptivi  quam  naturales :  namque 
naturalesemancipati  beDeficiopm- 
toris  gndum  liberorum  retinent^ 
licet  jure  civili  perdunt;  adoptivi 
vero  emandpati  et  jure  civil!  per- 
dunt gradum  liberorum,  et  a  pr»- 
tore  non  adjuyantur,  et  recte: 
naturalia  enim  jura  civilis  ratio 
perimere  non  potest,  nee  quia  de- 
sinunt  sui  herodes  esse,  desinere 
possunt  iilii  filiaBve  aut  nepotes 
neptesve  esse.  Adoptivi  vero  eman- 
dpati extraneorum  loco  incipiunt 
esse,  quia  jus  nomenque  filii  filiieve 
quod  per  adoptionem  consecuti 
Bunt,ahacivili  ratione,id  esteman- 
dpatione,  perdunt 


childniu  bv  the  indulgence  of  the 
preetor,  although  they  lose  it  by  the 
dvil  law.  But  adopted  children, 
when  emancipated,  lose  the  rank  of 
children  bv  the  civil  law,  and  are 
not  aided  by  the  pnetor.  And  the 
distinction  Between  the  two  cases  is 
very  proper,  for  the  civil  law  cannot 
destroy  natural  rights ;  and  children 
cannot  cease  to  be  sons  anddaughtersy 
grandsons  or  granddaughters,  be- 
cause they  may  cease  to  be  stit 
heredes.  But  adopted  children,  when 
eniandpated,  become  instantly  stran- 
gers ;  for  the  rights  and  title  of  son 
or  daughter,  which  they  have  only 
obtained  by  adoption,  may  be  de- 
stroyed by  another  ceremony  of  the 
civif  law,  that,  namely,  of  emand- 
pation. 
L  158. 

13.  The  same  rules  are  observed 
in  the  possession  of  goods,  which 
the  pnetor  gives  contra  ttibuku  to 
children  who  have  been  passed  over, 
that  is,  who  have  neither  been  in- 
stituted heirs,  nor  properly  dis- 
inherited. For  the  prsetor  calls  to 
this  possession  of  goods  those  chil- 
dren under  the  nower  of  their  father 
at  the  time  of  his  death,  and  those 
also  who  are  emiindpated ;  but  he 
excludes  those  who  were  in  an 
adoptive  family  at  the  decease  of 
their  natural  fatner.  8o,  too,  adopted 
children  emantripated  by  their  adop- 
tive father,  as  they  sre  not  admitted 
to  succeed  thfir  adoptive  father  ab 
uttestatOf  much  less  are  they  admitted 
to  possTss  the  goods  of  their  adop- 
tive father  contrary  to  his  testa- 
ment, for  they  cease  to  be  included 
in  the  number  of  his  children. 

D.  xxxviii.  6.  1.  6;  D.  xxxvii.  4.  6.  4. 

When  a  testament  was  made,  but  a  person  who  was  a  suua 
heresj  or  who  was  raised  to  the  rank  of  a  suua  heres,  was  not 


Gal 

12.  Eadem  hssc  observantur  et 
in  ea  bonorum  possessione,  quam 
contra  tabulae  testament!  parentis 
liberis  prseteritis,  id  est,  neque  he- 
redibus  institutis  neque  ut  oportet 
exheredatis  praetor  pollicetur;  nam 
eos  quidem  qui  in  potestate  parentis 
mortis  tempore  fuerunt,  et  eman- 
dpatos  yocat  prsetor  ad  eam  bo- 
norum possessionem ;  eos  vero  qui 
in  adoptiva  familia  fuerint  per  hoc 
tempus  quo  naturalis  parens  more- 
retur,  repellit  Item  adoptiyos 
liberos  emancinatos  ab  adoptivo 
patre,  sicut  ab  mtestato,  ita  longe 
minus  contra  tabulas  testaraenti 
ad  bona  ejus  non  admittit;  quia 
desinunt  numero  liberorum  esse. 
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expressly  disinherited  in  the  testament,  the  prsetor  gave  him 
the  possesaio  bonorum  contra  tabvIaSj  i.  e.  contrary  to  the 
testament. 

13.  AdmoneDdi  tamen  Bumus,  13.  It  is,  however,  to  be  obeenred, 
608  qui  in  adoptiva  familia  sunt,  that  children  still  remaining  in  an 
q uive  post  mortem  naturalis  paren-  adoptive  family,  or  who  have  been 
tis  ab  adoptiTO  patre  emancipati  emancipated  by  their  adoptive  father, 
fuerint,  intestato  parente  naturali  after  the  decease  of  their  natural 
mortuo,  licet  ea  parte  edicti  qua  father,  who  dies  intestate,  although 
liberi  ad  bonorum  possessionem  not  admitted  by  the  part  of  the 
vocantur,  non  admittantur,  alia  edict,  calling  children  to  the  pos- 
tamen  parte  vocari,  id  est,  qua  session  of  goods,  are  admitted  by 
cogoati  defunct!  vocantur.  £)x  another  part,  bv  which  the  cognati 
qua  parte  ita  admittuntur,  si  neque  of  the  deceased  are  called.  They 
sui  heredes  liberi  neque  emancipati  are,  however,  only  thus  admitted  in 
obstent,  neque  agnatus  quidem  default  of  sui  heredes^  emancipated 
uUus  interveniat ;  ante  enim  praetor  children,  and  agnati.  For  the  pnetor 
liberosvocattamsuoA  heredes  quam  first  calls  the  children,  both  tne  m 
emancipatos,deindelegitimoshere-  heredes  and  those  emancipated,  then 
des,  deinde  proximos  cognatos.  the  legittmi  heredes,  and  then  the 

cognaii. 
Gai.  iii.  31 ;  D.  xxxvii.  16.  1. 

14.  Sed  ea  omnia  antiquitati  qui-  14.  Such  were  the  rules  that  for- 
dem  placuerunt,  aliquam  autem  merly  obtained;  but  they  have  re- 
emendationem  a  nostra  'constitu-    ceived  some  emendation  from  our 


tione  acceperunt,  quam  super  his 
personis  posuimus  qusB  a  patribus 
Buis  naturalibus  in  adoptionem  aliis 
dantur:  invenimus  etenim  non- 
nullos  casus,  in  qui  bus  filii  et 
naturaliumparentium  successiooem 
propter  adoptionem  amittebant,  et 
adoptione  facile  per  emancipationem 
soluta  ad  neutrius  patris  sncces- 
sionem  vocabantur.  Hoc  solito 
more  corrigentes  constitutionem 
scripsimus  per  quam  definivimus, 
quando    parens    naturalis    filium 


constitution,  relating  to  persons 
given  in  adoption  by  their  natural 
parents.  For  cases  have  occurred 
m  which  sons,  who  by  adoption  have 
lost  their  succession  to  their  natural 
parents,  and,  the  tie  of  adoption 
Deing  easily  dissolved  by  emancipa- 
tion, have  lost  the  right  of  sue 
ceeding  to  either  parent.  Correcting, 
therefore,  as  usual,  what  is  wrong, 
we  have  promulgated  a  constitution, 
enacting  that,  when  a  natural  father 
has  given  his  son  in  adoption,  the 


suum  adoptandum  alii  dederit,  in-    rights  of  the  son  shall  be  preserved 


tej^ra  omnia  jura  ita  servari  atque 
si  in  patris  naturalis  potestate 
permansisset,  nee  penitus  adoptio 
fuisset  subsecuta,  nisi  in  hoc  tan- 
tummodo  casu  ut  possit  ab  intes- 
tato ad  patris  adoptivi  venire  suc- 
cesAionem.    Testamento  autem  ab 


exactly  as  if  he  had  still  remained 
in  the  power  of  his  natural  father, 
and  no  adoption  had  taken  place; 
except  only  in  this,  that  the  person 
adopted  may  succeed  to  his  adoptive 
£Either,  if  he  die  intestate.  But,  if 
the  adoptive  father  make  a  testa- 


eo  facto,  neque  jure  civili  neque    ment,  the  adoptive  son  can  neither 
praBtorio  aliquid  ex  hereditate  ejus    by  the  civil  law  nor  under  the  prse 


persequi  potest,  neque  contra  ta- 
Dulas  bonorum  possessione  agnita, 
neque  inofficiosi  querela  instituta : 
cum  nee  necessitas  patri  adoptivo 
imponitur  vel  heredem  eum  in- 
stituere  vel  exheredatum  facere, 


torian  edict,  obtain  any  part  of  the 
inheritance,  whether  he  demand  pos- 
session of  the  effects  contra  tabukUf 
or  allege  that  the  testament  is  in- 
officious ;  for  an  adoptive  father  is 
under  no  obligation  to  institute,  or 
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ntpote  ntillo  yinculo  natnrali  copu- 
latum,  Deque  si  ex  Sabiniano 
aenatua-consulto  ex  tribus  maribua 
fnerit  adoptatua ;  nam  et  in  hujua- 
modi  casu,  Deque  (juartaei  servatur, 
nee  ulla  actio  ad  ejua  penecutioDem 
ei  competit.  Nostra  autem  cod- 
BtitutioDe  exceptuB  eat  ia  quern 
parens  naturalis  adof^tandum  sua- 
ceperit ;  utroque  enim  jure  tarn 
Daturali  quam  legitimo  in  banc 
personam  concurrente,  pristinajura 
tali  adoptioni  servavinius,  quemad- 
modum  si  paterfamilias  se  dederit 
arro^andum:  quae  specialiter  et 
sigiUatim  ex  praefatas  conatitutionis 
t^ore  poasuDt  colligi. 


disiDberit  bis    adopted    son,  tbere 
being  no  natural  tie  between  tbem ; 
not  even  if  tbe  adopted  son  baa  been 
chosen   among  tbree   brotbers,  ac- 
cording   to    the    senattts-consuUum 
Sabinianunif  for   even   in  this  case 
the  son  does  not  obtain  the  fourth 
part  of  his  adoptive  father^s  effects, 
nor  baa  be  any  action  whereby  to 
claim  it.     But  persona  adopted  by 
an  ascendant,  are  excepted   in  our 
constitution:  for,    as    natural   and 
civil  rights    both    concur  in  their 
favour,  we  have  thought  proper  to 
preserve  to  this  adoption  its  efiect 
under  the  old  law,  as    also  to  the 
arrogation  of  a  ptUerfamilias.    But 
this,  in  all  ita  details,  may  be  col- 
lected from  the  tenor  of  the  above- 
mentioned  constitution. 
C.  viii.  47. 10,  pr.l,  2,8. 
TbeophiluSy  in  his  Paraphrase,  tells  us  that  when  a  person 
adopted  one  of  three  male  children,  he  was  obliged,  by  the 
sencUuS'ConsultuTn  Sdbhdanum^  to  leave  him  a  fourth  part 
of  his  property,  but  gives  no  reason  for  the  rule,  and  we  have 
no  means  of  ascertaining  what  the  true  reason  was.   Justinian 
did  away  with  the  provision  of  the  aenatus-conaulhim^  because 
it  was  not,  under  his  legislation,  necessary  to  protect  specially 
the  person  thus  chosen,  inasmuch  as  no  adopted  child  lost  his 
share  of  his  inheritance  of  his  natural  father. 

Children  adopted  by  a  stranger  were,  under  Justinian's 
legislation,  not,  properly  speaking,  placed  in  the  rank  of  6ui 
heredes,  but  were  sui  heredes,  for  the  adoption  had  no  eflFect 
on  their  position  in  their  natural  family.  The  effect  of  adop- 
tion was  destroyed,  not  its  results  specially  provided  against. 

16.  Item  vetustas  ex  masculispro-  15.  The  ancient  law,  favouring  de- 
genitos  plus  diligens,  solos  nepotes  scendants  from  males,  called  only 
qui6xvirilisexudescenduDt,adsuo-    grandchildren  so  descended,  to  the 


rum  vocabat  successionem,  et  juri 
agnatorumeoaanteponebat;  nepotes 
autem  qui  ex  filiaous  nati  sunt,  et 
proneptes  ex  neptibus,  cognatorum 
loco  numerans  post  agnatorum  line- 
am  eos  vocabat,  tarn  in  avi  vel  pro- 
avi  matemi  quam  in  aviae  vel  proavias 
aive  patemsB  sive  matemae  succes- 
sionem. Divi  autem  principes  non 
passi  sunt  talem  contra  naturam 
mjuriam  sine  competente  emenda- 
tione  relinquere :  sed  cum  nepotis 
et  pronepotia  nomen  commune  est 
utnsque  qui  tarn  ex  niiasculia  quam 


succeasion  as  am'  heredes^  in  prefer- 
ence to  the  agnatic  while  grandchil- 
dren bom  of  daughters,  and  great- 
grandchildren bora  of  granddaugh- 
ters, were  reckoned  among  cognattf 
and  succeeded  only  after  the  agnati 
to  their  maternal  grandfather  and 
great-grandfather,  or  to  their  grand- 
mother, or  great-grandmother,  ma- 
ternal or  paternal.  But  the  empe- 
rors would  not  suffer  such  a  violence 
against  nature  to  continue  without 
an  adequate  alteration:  and  inasmuch 
aa  the  name  of  grandchild  and  great- 
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6Z  feminis  descendunty  ideo  eumdem 
ffFadum  et  ordinem  successionis  eis 
donHverunt  Sed  ut  amplius  aliquid 
8it  eis  qui  non  solum  natune,  sed 
etiam  veteris  juris  suffingio  muni- 
iintur,portionem  nepotum  etneptum 
vel  deinceps  de  quibus  supra  dixi- 
mus,  paulo  minuendam  ewe  existi- 
maverunt:  ut  minus  tertiam  partem 
acciperent,  quam  mater  eorum  vel 
avia  fuerat  acceptura,  Tel  pater 
eorum  yel  avus  patemus  sive  ma- 
tenius,  quando  temina  mortua  sit 
cujus  de  kereditate  agitur;  iisque, 
licet  soli  sint,  adeuntibus  ag^atos 
minime  yocabant.  £t  quemaduio- 
dum  lex  Duodecim  Tabularumfilio 
mortuo  nepotes  yel  neptes,  prone- 
potes  yel  proneptes  in  locum  patris 
sui  ad  sud-essionem  ayiyocat^itaet 
principalisdispoeitioin  locumniatris 
suSB  vel  aviso  eos  cum  jam  desigmata 
partis  tertiiB  deminutione  yocat. 


O.yi. 


grandchild  iscommon^as  well  to  de- 
scendants by  females,  as  by  males, 
they  gaye  all  the  same  right  and 
order  of  succession.  But,  thatpersons 
whose  privileges  rest  not  only  on  na- 
ture, but  also  on  the  ancient  law^ 
might  enjoy  some  peculiar  advantage, 
they  thought  it  right  that  the  por- 
tions of  grandchildren,  great-grand- 
children, and  other  lineal  descend- 
ants of  a  female,  should  be  some- 
what diminished,  so  that  they  should 
not  receive  so  much  by  a  third  part 
as  their  mother  or  grandmother 
would  have  received,  or,  when  the 
succession  is  to  the  inheritance  of  a 
woman, as  their fatherorgrandfather, 
paternal  or  maternal,  would  haye  re- 
ceived ;  and,  although  there  were  no 
other  descendants,  if  they  entered  on 
the  inheritance,  the  emperors  did  not 
call  thetf^o/t  to  the  succession.  And, 
as  upon  the  decease  of  a  son,  the  law 
of  the  Twelve  Tables  calls  the  grand- 
children and  great-grandchildren, 
male  and  female,  to  represent  their 
father  in  the  succession  to  their 
grandfather,  so  the  imperial  legisl^ 
tion  calls  them  to  take  in  succession 
the  place  of  their  mother  or  grand- 
mother, subject  only  to  the  above- 
mentioned  deduction  of  a  third  part. 
56.9. 


This  section  contains  the  substance  of  a  constitution  of 
the  Emperors  Theodosius,  Valentinian,  and  Arcadius.  (Cod. 
Theod.  V.  5.)  Justinian  here  says,  that  when  there  were  de- 
scendants by  a  female  who  entered  on  the  inheritance,  the 
agnati  were  not  called  to  the  succession.  We  know,  however, 
from  the  code  itself,  that  the  agnati  bad  a  fourth  part  of  the 
inheritance,  as  a  sort  of  Falcidia.     (See  next  paragr.) 

16.  But,  as  there  still  remained 


16.  Sed  nos,  cum  adhuc  dubitatio 
manebat  inter  agnatos.  tmemoratos 
nepotes,  quartani  partem  substautiss 
detuncti  H^natis  sibi  viudieantibus 
ex  cujusdam  constitutionis  aucto- 
ritate,  mem oni tarn  quidem  consti- 
tutionem  a  nostro  codice  segregavi- 
mus,  neque  iuseri  earn  ex  Theodo- 
siano  Codice  in  eo  ccmcesHiui  us.  Nos- 
tra uutem  constitutioneproniiilgHta, 
toti  j  uri  ei  usderogatum  est,  et  sanxi- 
mus,  talibus  nepotibus  ex  iilia  vel 
pronepotibus  ex  nepte  et  deinceps 


matter  of  dispute  between  the  agnati 
and  the  above-mentioned  grandchil- 
dren, the  agnati  claiming  the  fourth 
part  of  the  estate  of  the  deceased  by 
virtue  of  a  constitution;  we  have  re- 
jected this  constitution,  and  have  not 
permitted  it  to  be  inserted  into  our 
code  from  that  of  Theodosius.  And 
in  the  constitution  we  have  ourselves 
promulgated,  we  have  completely  de- 
parted from  the  provisions  of  those 
former  constitutions,  and  haye  enac- 
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mortal  miooessioiiia  sibi  Tindicare : 
ne  hi  qui  ex  tmuyena  lioea  veniunti 

Sotiores  iinhabeanttir  qui  recto  j  ure 
eecendunt  Quam  coiistitutionein 
noetram  obtinere  secundum  sui  yi- 
gorem  et  temporaet  nunc  aancimua: 
ita  tiimen  ut,  quemadmodum  inter 
filioB  et  nepotes  ex  iilio  antiquitas 
Btatuit  non  in  capita  aed  in  stirpes 
dividi  hereditatem,  similiter  nos 
inter  filioe  et  nepotes  ex  lilia  distri- 
butionem  fieri  jubemus,  Tel  inter 
omnes  nepotes  et  neptes  et  alias  de- 
inoepspersonasy  ut  utraque  progeni- 
es matris  8u»  yel  patris  avi»  Tel  ayi 
portionem  siue  uUa  deminutione 
consequatur ;  ut  si  forte  unus  vel 
duo  ex  una  parte,  ex  altera  tres  ant 
onatuor  extent,  unus  aut  duo  dimi- 
oism,  alteri  tres  autquatuoraltoram 
dimidiam  hereditetis  habeant 


ted  tbat  ofnaH  sball  take  no  part  in 
the  suoceasion  of  the  deceased,  when 
there  are  grandchildren  bom  of  a 
daughter,orgreat-grandchildren  bom 
of  a  granddaughter,  or  any  other  de- 
scendante  from  a  female  in  the  direct 
line;  as  those  in  a  collateral  line 
ought  not  to  be  preferred  to  direct 
descendanto.  This  constitution  is  to 
preyail,  from  the  date  of  its  promulga- 
tion in  ite  full  force,  as  we  nere  again 
enact  And  as  the  old  law  ordered, 
that  between  the  sons  of  the  deceased 
and  his  grandsons  bj  a  son,  every 
inheritance  should  ne  diTided  per 
tivrw»j  and  not  jnt  capUoy  so  we  also 
oroain,  that  a  similar  distribution 
shall  be  made  between  sons  and 
grandsons  by  a  dHughter,  and  be- 
tween grandsons  and  aranddaughters, 
ffreat-grandsons  and  great-grand- 
daughters, and  all  other  descendante 
in  a  direct  line ;  so  that  the  children 
of  either  branch  may  receiTO  the 
share  of  their  mother  or  father,  their 
grandmother  or  grandfather,  without 
any  diminution ;  and,  if  of  the  one 
branch  there  should  be  one  or  two 
children,  and  of  the  other  branch  three 
or  four,  then  the  one  or  two  shall 
haTe  one-half,  and  the  three  or  foitf 
the  other  half  of  the  inheritance. 
0. 11.66. 12. 

Those  who,  not  being  sui  heredea,  were  admitted  to  rank  as 
such,  were  not  neceaaariL  They  could  accept  the  inheritance 
or  not,  which  they  only  acquired  when  they  entered  on  it,  iis 
adeuntibvs.     (Paragr.  15.) 

The  changes  in  the  succession  of  the  eui  heredes  were 
these : — 

1.  Those  at  the  time  of  his  death  in  the  power  of  the  de 
cujua  (i.e.  the  person  of  whose  inheritance  we  are  speaking), 
succeeded  as  sui  heredta  under  the  law  of  the  Twelve  Tables. 

2.  The  praetor,  by  giving  them  the yowes^io  ftonorum,  placed 
in  the  rank  of  aui  liei^edes  the  following  classes  of  persons:  (1 ) 
emancipated  children,  and  (2),  if  the  emancipated  father  was 
dead,  grandchildren  conceived  after  his  emancipation,  or  ^3), 
if  the  de  cujua  were  the  emancipated  son,  grandchildren  con- 
ceived before  the  emancipation  of  the  father,  and  (4),  svi 
heredes  deprived  of  the  power  of  inheriting  by  a  capitis  demir- 
nutiOf  but  afterwards  restituti  in  integrum. 

3.  A  constitution  of  Theodosius  permitted  the  children  and 
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deBcendants  of  deceased  daughters  to  succeed  to  the  portion 
their  mother  would  have  received  as  auTis  hereSy  giving  up 
one-third  of  it  if  there  were  other  aui  heredea,  and  one-fourth 
if  there  were  only  ogTiati,  who  would  share  the  inheritance 
with  the  mother. 

4.  Under  Justinian,  adoption  by  a  stranger  ceased  to  have 
any  effect  upon  the  position  of  the  person  adopted  in  his 
natural  family ;  and  the  persons  referred  to  in  the  constitution 
of  Theodosius  just  mentioned  succeeded  to  the  whole  share  of 
the  deceased  daughter  without  any  deduction. 


Tit.  IL    DE  LEGITIMA  AGNATORUM 
CESSIONS. 


sue- 


Si  nemo  saiu  heres,  vel  eonim 
quos  inter  suos  heredes  praetor  vol 
constitutiones  vocant,  extat  qui  suo- 
cessionem  quoquo  modo  amplecta- 
tur,  tunc  ex  lege  Duodecim  Tabula^ 
rum  ad  agnatum  proximum  pertinet 
hereditaa. 

Gal 


When  there  is  no  suus  hereSy  nor 
any  of  those  persons  called  by  the 
prsBtor  or  the  constitutions,  to  inherit 
with  mi  heredeSf  to  take  the  succes- 
sion in  any  way,  the  inheritancei 
according  to  the  law  of  the  Twelve 
Tables,  belongs  to  the  nearest  ag- 
natus, 
iii.9. 

All  persons  were  agnati  who,  descended  from  a  common 
ancestor,  would,  if  that  ancestor  had  been  living,  have  been  in 
his  power.  The  «ttt  heredes  were  thus  agnah ;  but  as  they 
had  the  title  of  aui  heredes  peculiar  to  themselves,  only  those 
agnati  received  the  name  of  agruUi  who  were  connected  with 
the  de  cujus  by  a  collateral  line. 

1.  Sunt  autem  agnati,  ut  primo  1.  Agnati^  as  we  have  explained  in 
quoque  libro  tradioimus,  cognati  the  First  Book,are  those  co^o^t  who 
perviriliasexuspersonascognationi    are  related  through  males,  that  is, 


juncti,  quasi  a  patre  cognati :  itfu]^ue 
eodem  patre  nati  fratres  agnati  sibi 
sunt,  qui  et  consanguine!  vocantur, 
nee  requiritur  an  etiam  eamdem 
matrem  habuerint.    Item  patruus 


are  cotfnaiUhy  the  lather ;  and  there- 
fore brothers,  who  are  the  sons  of  the 
same  father,  are  agnati  to  each  other 
(they  are  also  called  conaangtunei)^ 
and  it  does  not  make  any  difference 


fratris  filio  et  inyicem  is  ill!  agnatus  whether  they  have  the  same  mother, 

est.    Eodem  numero  sunt  fratres  An  uncle    is  also    agnatus   to  his 

patrueles,  id  est,  qui  ex  duobus  fira-  brother's  son,  and  vice  versa^   the 

tribusprocreati  sunt,  qui  etiam  con-  brother's  son  to  his  paternal  uncle, 

sobrini  vocantur :  qua  ratione  etiam  See  also  fratre$  patrudeit  that  is,  the 

ad  plures  gradus  ajg^ationis  perve-  children  of  brothers  (also  called  con-- 

nire  poterimus.     li  quoque  qui  post  so6rtm'),  are  likewise  a^riMi^t.  We  may 

mortem  patris  nascuntur,  jura  con-  thus  reckon  many  degrees  of  agna- 

sanguinitatis  nanciscuntur.     Non  tion;  children,  too.  who  are  bom  after 

tamen  omnibus  simul  agnatis  dat  the  decease  of  their  father,  obtain  the 

lex  hereditatem ;  aed  iia  qui  tunc  xighta  of  consanguinity.     The  law 
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proximiore  gradu  snnt,  cum  certum 
esse  coeperit  aliqnem  intestatum  de- 


does  not,  however,  giye  the  inherit- 
ance to  all  the  offfuUi,  but  to  those 
only  who  are  in  the  nearest  degree, 
at  the  time  that  it  becomes  certain 
that  the  deceased  has  died  intestate. 
Gat.  1.156:  iii.  10,  11. 


2.  Per  ado]^tionem  quoque  agna^ 
tionis  jus  consistit,Teluti  inter  filios 
natursles  et  eos  quos  pater  eorum 
adoptavit;   nee  dubium  est  quin 

froprie  consanguinei  appellentur. 
tem,  si  quis  ex  ceteris  agnatis, 
yeluti  frater  aut  patruus,  aut  deni- 
que  is  qui  longiore  gradu  est,  adop- 
taverit  aliquem,  agnatoa  inter  suos 
esse  non  dubitatur. 


3.  Cetemm  inter  masculos  (|ui- 
dem  agnationis  jurehereditas,  etiam 
longiasimo  gradu,  ultro  citroque  ca- 
pitur:  qu(ki  ad  feminas  vero  ita 
placebat,  ut  ipsfe  consan^uinitatiB 
jure  tantum  capiant  hereditatem,  si 
sorores  sint,  ulterius  non  capiant; 
masculi  autem  ad  earum  hereditates, 
etiamsi  longissimo  gradu  sint,  ad- 
mittantur.  Qua  de  causa,  fratris  tui 
aut  patrui  tui  fili»  vei  amitao  turn 
hereditas  ad  te  pertinet,  tua  vero 
ad  illas  non  pertinebat :  quod  ideo 
ita  constitutum  erat,  quia  commo- 
diusvidebatur  ita  jura  constitui,  ut 
plerumque  hereditates  ad  masciilos 
confluerent.  Sed  quia  sane  iniquum 
erat  in  universum  eas  quasi  extra- 
neas  repelU,  praetor  eas  ad  bonorum 
possessionem  admittit  ea  parte  qua 
proximitatis  nomine  bonorum  pos- 
sessionem pollicetur :  ex  qua  parte 
ita  scilicet  admittuntur,  si  neq^ue 
agnatus  ullus,  neque  proximior 
cognatus  interreniat.  Et  hsDc  qui- 
dem  lex  DuodecimTabularum  nullo 
modo  introduxit;sed  simplicitatem 
legibus  amicam  amplexa,  simili 
modo  omnes  agnates  siye  masculos 
sive  feminas  cujuscumque  gradus^ 
ad  similitudinem  suorum,  invicem 
ad  successionem  Tocabat.  Media 
autem  jurisprudentia,  quae  erat  lege 
Duodecim  Tabularum junior  impe- 
liali  autem  dispositione  anterior, 
subtilitate  quadam  excogitata  prse- 
fatam  differentiam    inducebat,  et 


2.  The  right  of  agnation  arises  also 
through  adoption ;  thus  the  natural 
and  adopted  sons  of  the  same  father 
are  agnati.  And  such  persons  are 
without  doubt  properly  included  in 
the  term  coManguinei,  Also,  if  one 
of  your  agnatiy  as,  for  example,  a 
brother,  a  paternal  uncle,  or  any 
other  offnatuSy  howeverremote,  adopt 
any  one,  then  the  person  so  adopted 
is  undoubtedly  to  be  reckoned  among 
your  agnati, 

S.  A^ation  gives  males,  however 
distant  in  degree,  reciprocal  rights  to 
the  succession  to  inheritances.  But  it 
has  been  thought  right  that  females 
should  only  inherit  by  title  of  consan- 
p^uinity  if  they  were  sisters,  and  not, 
if  in  a  more  remote  degree  ;  while 
their  male  agrutti^  in  however  remote 
a  degree,  were  admitted  to  succeed  to 
them.  Thus,  the  inheritance  of  your 
brother*8  daughter,  or  of  the  daughter 
of  your  paternal  uncle  or  aunt,  will 
belong  to  you ;  but  not  your  inherit- 
ance to  them.  This  distinction  was 
made,  because  it  seemed  expedient 
that  the  law  should  be  so  ordered, 
that  inheritances  should  for  the  most 
part  fall  into  the  possession  of  males. 
But  as  it  was  contrary  to  equity  that 
females  should  be  thus  almost  wholly 
excluded  as  strangers,  the  praetor 
admits  them  to  the  possession  of 
goods  promised  by  his  edict,  on  ac- 
count of  proximity;  but  they  are  only 
admitted  if  there  is  no  agnatus^  nor 
any  nearer  cognatus.  The  law  of  the 
Twelve  Tables  did  not  introduce  any 
of  these  distinctions  ;  but  with  the 
simplicity  proper  to  all  legislation, 
called  the  aijnuti  of  either  sex,  or  any 
degree,  to  a  reciprocal  succession,  in 
the  same  meaner  h&8ndheredes.  It  was 
an  intermediate  jurisprudenceposte- 
rior  to  the  law  of  the  Twelve  Tables, 
but  prior  to  the  imperial  constitu- 
tions, that  in  a  spirit  of  subtle  in- 
genuity introduced  this  distinction, 
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penitufl  eas  a  suoceenone  ognatoram 
repellebat:  omm  alia  Buocestdone 
incognita,  donee  pnetores  paulatim 
afiperitatem  juris  ciTiliscorrigentes, 
fflve  quod  deeratimplentes,  humano 
propodto  alium  ordinem  Auia  edictia 
addiderunt,  et  cognationia  linea 
proximitatis  nomine  introdacta  per 
bonorum  poesessionem  eas  adjuva- 
bant,  et  pollioebantur  his  bonorum 
possessionem  quie  unde  cognati  ap- 
pellatur.  Nos  vero  legem  Daodedm 
Tabularum  sequentes,  et  ejus  yea- 
tigia  in  hac  parte  conserrantes, 
laudamus  quioem  prsBtoree  suib 
bumanitatisy  non  tamen  eos  in  ple- 
num caussB  mederi  invenimus: 
quare  etenim  uno  eodemque  gradu 
naturaii  concurrente,  et  agnationis 
titulis  taui  in  masculis  (}uam  in  fe- 
minis  sequa  lance  constitutis,  maa- 
culis  quidem  dabatur  ad  succea- 
aionem  venire  omnium  afcnatorum, 
ez  agnatis  autem  mulieribus  nulli 
penitusy  nisi  soli  sorori,  ad  agnato- 
rum  successionem  patebat  aditus  P 
Ideo  in  plenum  omnia  reducentea 
et  ai  jus  Duodedm  Tabularum 
eamdem  dispositionem  exsBquantes^ 
nostra  constitutione  sanzimua,  cm- 
nes  legitimas  personas,  id  est|  per 
virilem  sexum  descendentee,  aive 
masculini  generis  sive  feminini  aint, 
simili  modo  ad  jura  auccessionia 
legitime  ab  intestato  vocari  secun- 
dum stti  gradus  prsBrogatiTamy  nee 
ideo  exelttdendas  quia  consanguini- 
tatis  jura,  aicut  geimans,  non  hfr- 
bent 

Qai.  iiL  14  28. 


and  enluely  excluded  femalea  from 
the  auooesaion  of  offnati,  no  other 
method  of  suoceasion  being  then 
known,  until  the  prastors,  eorrectinji^ 
by  degrees  the  asperity  of  the  civil 
law,  or  Bupplying  what  was  defi- 
cient^ were  led  by  their  feeling  of 
equity  to  add  in  their  edicts  a  new 
oraer  of  succession.  The  line  of 
coffnatiwBB  admitted  according  to  the 
degrees  of  proximity,  and  relief  was 
thus  afforded  to  females  by  the prastor 
givinff  them  the  possession  or  goods 
callea  unde  cognati.  But  we,  tuming 
to  the  law  of  the  Twelve  Tables,  and 
following  in  its  steps,  in  our  legisla- 
tion on  this  point,  praiae  the  kind 
feeling  of  the  pnetors,  but  cannot 
think  the^  have  provided  a  complete 
remedy  for  the  evlL  Why,  inaeed, 
when  males  and  femalea  are  placed 
in  the  same  degree  of  natural  rela- 
tionship, and  have  equally  the  title 
of  agnation,should  males  be  permitted 
to  succeed  to  all  their  agnatic  while 
femalea,  with  the  single  exception  of 
sisten,  are  entirely  excluded  P  We 
therefore,making  a  complete  change, 
and  returning  to  the  law  of  the 
Twelve  Tables,  have  declared  by  our 
constitution,  that  all  leffitinuepersona, 
that  ia,  descendants  from  males, 
whether  themselves  male  or  female, 
shall  be  equally  called  to  the  rights 
of  Buccession  ab  inte$tato,  according 
to  the  proximity  of  their  degree*  and 
that  females  shall  not  be  excluded 
on  the  ground  that  none  but  aisteia 
have  the  right  of  consanguinity. 
29:C.  Ti.68. 14. 


The  media  juriaprudentia  here  spoken  of  consisted  of  the 
opinions  of  the  jurisprudentea^  who  extended  the  priocipieof 
the  lex  Voconia,  which  limited  the  succession  of  females  imder 
a  testament  (see  Bk.  ii«  Tit.  14.  pr.)  to  their  succession  ah 
intestato,  FoemiruB  ad  hereditates  legitimas  uUra  conaan- 
guineas  av^ccesaionea  non  admittuntur,  Idque  jure  civili 
Voconia  ratione  videtur  effectum.  (Paul.  SenL  4.  8.  22.) 
Thus  a  distinction  was  made  among  the  agnati  themselves 
and  the  conaanguineiy  that  is,  agnati  in  the  second  degree ; 
or,  in  other  words,  brothers  and  sisters,  natural  or  adoptive,  of 
the  de  cujua,  were  made  into  a  class  apart  and  distinguished 
from  the  agnati  properly  so  called.     Conaanguineua^  when 
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vfled  to  mark  off  a  particular  class  of  the  agnati,  merely 
means  children  of  the  same  father,  without  any  reference  to 
the  mother  at  all,  and  not,  as  it  generally  does,  'children  of 
the  same  father,  and  not  of  the  same  mother.' 


4  Hoc  etiain  •ddendum  nostne 
ooDfltitutioni  ezi^timavimuB,  ut 
transferatur  unus  tantummodo  gra- 
dtu  a  jure  cognationu  in  legidmam 
Bucceaaionem :  ut  non  solum  fratrifl 
filius  et  fiUa,  aecundam  quod  jam 
defiDivimu8,ad8ucces0ioDem  patrui 
8ui  Yocentur,  sed  etiam  germaDSd 
oonsanguiDefe  vel  sororia  uterins 
filiuB  et  filia  aoli,  et  non  deincepa 
personn,  una  cum  his  ad  jura  avun- 
culi  BUI  perveniant ;  et  mortuo  eo 
aui  patruua  auidem  eat  aui  fratria 
nliia,  avunculua  autem  aororid  au» 
aoboliy  aimili  modo  ab  utroque 
latere  aoccedantytamquam  ai  omnea 
ex  masculia  deseendentea  legitimo 
jure  veniant,  scilicet  ubi  frater  et 
aoror  superstitea  non  aunt  Hia 
etenim  peraonia  prsBcedentibua  et 
succeeaionem  admittentibua,  ceteri 
gradua  remanent  penitua  eemoti, 
videlicet  hereditate  non  ad  atirpea 
Bed  in  capita  dividenda. 


4.  We  have  alao  thought  fit  to  add 
to  our  onnatitution,  that  one  whole 
deirree,  but  only  one,  ahall  be  trana- 
ferred  from  the  lioe  of  cogtuUi  to  the 
legHl  aucceaaion.  Not  only  the  aon 
and  daughter  of  a  brother,  aa  we  have 
juat  explained,  ahall  be  called  to 
the  aucceaaion  of  their  paternal  uncle, 
but  the  aon  or  daughtt^r  of  a  aiater, 
though  ahe  ia  only  by  the  aame 
father  or  only  by  the  aame  mother, 
but  no  one  in  a  more  distant  de- 
gree than  a  aon  and  daughter  of 
auch  a  siater,  may  also  be  admitted 
to  the  aucceaaion  of  their  maternal 
uncle.  Thua,  when  a  person  diea 
who  ia  a  paternal  uncle  to  the  chil- 
dren of  nia  brother,  and  materoal 
uncle  to  the  children  of  hia  sister, 
then  the  children  of  either  branch 
succeed  exactly  aa  if  they  were  all 
descendants  from  males,  and  had  a 
right  by  law  to  the  succession.  But 
this  is  only  if  the  deceased  leaves  no 
brother  or  sister,  for  if  he  leaves  any, 
and  they  accept  the  inhpritance,  the 
more  remote  degrees  are  entirely  ex- 
cluded from  the  inheritance,  as  it  ia 
to  be  divided  in  thia  inataiice  per 
copita  and  not  per  ttirpes, 
C.  vi.  58. 14. 1. 

The  children  of  a  sister,  although  only  conaanguiTieay  that 
is,  having  the  same  father,  or  uterina^  having  the  same  mother, 
were  thus  admitted  to  the  succession  as  agiiati.  We  might 
gather  from  this  that  uterine  brothers  and  sisters  themselves 
were  admitted,  although  it  is  not  expressed  in  the  text.  The 
Code  contains  a  constitution  of  Justinian  (C.  vi.  56.  7)  ex- 
pressly admitting  them.  The  changes  in  the  law  with  respect 
to  the  admission  of  hrothers  and  sisters  and  their  children  as 
agnati  were  as  follows : — In  a.d.  498  Anastasius  gave  the 
rights  of  agnation  to  emancipated  brothers  and  sisters,  except 
that  they  only  received  three-fourths  of  what  they  would  have 
had  if  they  had  remained  in  the  family.  (See  Tit.  5.  1.)  The 
children  of  emancipated  hrothers  and  sisters  still  remained 
cognati  only.  Justinian  gave  the  rights  of  agnation,  in  a.d. 
528,  to  uterine  brothers  and  sisters.  (C.  vi.  56.  7) ;  and  in 
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A.D.  532,  to  the  children  of  uterine  sisters  (C.  vi.  58.  14.  I); 
and  though  the  children  of  uterine  brothers  are  not  mentioned 
in  the  constitution,  they  must  undoubtedly  have  been  placed  in 
the  same  position.  Finally,  in  a  constitution  dated  October, 
A.D.  534  (C.  vi.  58.  15),  and  therefore  subsequent  to  the  pro- 
mulgation of  the  Institutes,  Justinian  admitted  as  agnati 
emancipated  brothers  and  sisters  ^dthout  any  deduction  of  a 
fourth,  uterine  brothers  and  sisters,  and  nephews  and  nieces 
being  the  children  either  of  emancipated  or  uterine  brothers 
and  sisters.  After  that  constitution  there  were  not,  therefore, 
any  but  agnati  in  the  second  degree,  nor  any  in  the  third 
degree  except  the  uncles  and  aunts  of  the  de  cujus, 

Agnatorwm  kereditatea  dividuntur  in  capita.  (Ulp.  Reg, 
26. 4.)  There  was  no  division  per  stirpes^  which  was  originally 
only  a  consequence  of  the  patria  poieataSy  in  the  succession 
of  agnati.  If  one  of  those  in  any  degree  of  relationship 
was  dead,  his  representatives  did  not  take  his  share.  He 
was  entirely  passed  over,  and  the  others  in  that  degree  of 
relationship  were  alone  called  to  the  succession. 

Agnati  were  spoken  of  as  legitimi  heredesj  because  the 
inheritance  was  given  to  them  by  the  law  of  the  Twelve 
Tables,  whereas  the  cognati  only  received  it  from  the  praetor. 


5.  Si  plures  sint  gradas  agiia- 
toruniy  apert©  lex  Duodeciin  Tabu- 
larum  proximum  vocat.  Itaque  si 
(verbi  gratia)  ait  defuncti  frater  et 
alteriufl  fratris  fill  us  aut  patruus, 
frater  potior  habetur.  Et  qiiamvis 
singulari  numero  usa  lex  proximum 
Tocet,  tameii  dubium  non  est  quia, 
et  si  phires  sint  ejusdem  gradus, 
omnes  admittantur :  nam  et  propria 
proximus  ex  pluribus  gradibus  in- 
telligitur,  et  tamen  non  dubium  est 
quln,  licet  unus  sit  gradus  agna- 
torum,  pertineat  ad  eos  hereditas. 


Gat. 

6.  Proximus  autem,  si  quidem 
nullo  testaraento  facto  quisquam  de« 
ce83erit,per  hoc  tempus  requiritur, 
quo  mortuus  est  is  cujus  de  beredi- 
tate  quseritur.  Quod  si  facto  teota- 
mento  quinquam  decesserit,  per  hoc 
tempus  requiritur,  quo  certum  esse 
coeperit  nullum  px  testamento  he- 
ledem extiturum ;  tunc  enim  proprie 


5.  When  there  are  many  degrees 
of  agnati,  the  law  of  the  Twelye 
Tables  expressly  calls  the  nearest; 
ify  for  example,  there  is  a  brother  of 
the  deceased,  and  a  son  of  another 
brother,  or  a  paternal  uncle,  the  bro- 
ther is  preferred.  And,  although  the 
law  of  the  Twelve  Tables  calls  the 
nearest  affnattis  (in  the  singular  num- 
ber), yet  without  doubt,  if  there  be 
several  in  the  same  degree,  they 
ought  all  to  be  admitted.  And,  al- 
though properly  by  the  nearest  de- 
gree must  De  understood  the  nearest 
of  several,  yet,  if  all  the  agnati  are 
in  the  same  degree,  the  inheritance 
undoubtedly  belongs  to  them  all. 

iii.  16. 

6.  When  a  man  dies  without  a 
testament,  the  nearest  agnattts  is  the 
agnafus  who  is  nearest  at  the  time  of 
the  death  of  the  deceased.  But,  if  he 
dies  after  having  mnde  a  testament, 
then  he  is  the  nearest  who  is  so  when 
it  becomes  certain  thatthere  willbe 
no  testamentary  heir ;  for  it  is  only 
then^  that  a  man  who  has  made  a 
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quisque  intettato  deeeanase  intelli- 
gitar.  Quod  quidem  ali^uando 
loDgro  tempore  declAratur ;  in  quo 
spatio  temporis  NBpe  accidit,  ut 
pruximiore  mortuo  prozimua  ease 
incipiat,  <jui  moriente  teatatore  non 
erat  prozimua. 

Gai. 

7.  Flacebat  autem  in  eo  genere 
percipiendarum  hereditatum  auc- 
ceaaionem  non  erae,  id  eat,  ut  quam- 
Tia  proximua  qui,  secundum  eaquo 
diximua,  vocatur  ad  hereditatem, 
aut  spreverit  hereditateiiif  aut  ante- 

?[uam  adeatdeceaaerit,  nihilo  ma^ 
egitimo  jure  aequentes  admittan- 
tur.  Quod  iterum  pnetorea  iojper- 
fectojuiecorrigeDte8,non  in  totum 
sine  adminiculo  relinquebant ;  aed 
ex  cognatorum  ordine  eoa  vocabant, 
utpote  agnationia  jure  eis  recluao. 
Sed  nos  nihil  deesae  perfectiaaimo 
juii  cupientes,  nostra  constitutione 
quam  de  j  ure  patronatua  h  umani  tate 
suggerente  protulimus,  aanximua 
aucceaaionem  in  agnauirum  heredi- 
tatibua  non  eaae  eis  denegandam; 
cum  satis  absurdum  erat,  quod  cog- 
natia  a  preetore  apertum  est,  hoc 
agnatia  eaae  reclnaum,  mazime  cum 
inonere  quidem  tutelarum  et  proxi- 
mo gradu  deficiente  sequena  aucce- 
dity  et  auod  in  onere  obtinebat,  non 
erat  in  lucro  permisaum. 


teetament  can  be  aaid  to  have  died 
inteatate,  and  thia  aometimea  is  un- 
certain for  a  long  time.  Meanwhile, 
the  nearest  agtuUu&  may  die,  and 
aome  one  become  the  nearest  who 
was  not  ao  at  the  death  of  the  teata- 
tor. 
iii.  13. 

7.  But  it  was  aettled,  that  in  thia 
order  of  succession  there  should  be 
no  devolution,  ao  that  if  the  neareat 
afffuUuSf  called  in  the  manner  we  h  ave 
mentioned  to  the  inheritance,  either 
refuaed  it,  or  died  before  he  entered 
on  it,  hia  own  legal  heir  was  not 
thereby  admitted  to  aucceed  him. 
Here,  too,  the  pnetora,  though  not 
introducing  a  complete  reform,  did 
not  leave  the  agnati  wholly  without 
rel  ef,  but  ordered  that  they  should 
be  called  to  the  inheritance  as  cog- 
natiy  sioce  they  were  debarred  from 
the  rights  of  agnation.  But  we,  de- 
sirous that  our  law  should  be  as  com- 
plete as  possible,  have  decided  by  our 
constitution,  which  in  oiir  goodness 
we  published  concerning  the  right  of 
patrDnage,  that  a  devolution  in  the 
succession  ahall  not  be  denied  to 
agntfH.  It  was  indeed  absurd,  to  re- 
fuse them  a  right  which  the  pr»tor 
gave  to  coffmttif  especially  as  the  bur- 
den of  tutelage  devolved  on  the 
second  degree  of  agnatic  if  there  was 
a  failure  of  the  iirst ;  and  thus  the 
principle  of  devolution  was  admitted 
to  impose  burdens,  and  was  not  ad- 
mitted to  confer  advantages. 
Gai,  ii.  12.  22. 25.  28. 

In  hereditate  legitima  succeasioni  locus  non  est.  (Paul. 
Sent  4.  23.)  The  suius  heres  or  sui  heredes  in  the  nearest 
degree  became  heirs  by  force  of  law.  They  could  not  help 
becoming  so.  But  as  to  those  who  were  only  allowed  to  rank 
among  the  sui  heredes  without  being  strictly  speaking  sui 
heredeSy  if  those  in  the  nearest  degree  refused  to  accept  the 
inheritance,  or  died  before  entering  on  it,  the  succession  did 
not  devolve  upon  any  other  sui  heredes^  but  went  at  once  to 
the  dgnati.  If,  in  this  case  or  any  other,  the  nearest  a^Tia^uA 
refused  or  died  before  entering  on  the  inheritance,  the  suc- 
cession passed  to  the  cognati  without  first  devolving  on  any 
of  the  more  remote  agnati.  Justinian  alters  this ;  and  under 

B  B 


370  LIB.  in.      TIT.  n. 

his  system  there  was  a  devolution  of  the  succession  to  the 
agnati,  and  therefore  probably  to  those  ranked  among  the 
8ui  heredea. 

8.  Ad  leg^timam  succesAonem  8.  An  ascendant  alno  is  called  to 
xdhilominus  vocatur  etiam  parens  the  legal  saocession  who  has  emand- 
qni  contracta  fiducia  filium  Tel  pated  a  son,  a  daughter,  a  grandscm, 
nliam,  nepotem  vel  neptem  ac  dein-  a  granddaughter,  or  other  descendant 
ceps  emancipat  Quod  ex  nostra  under  a  fiduciary  agreement  And  by 
constitutione  omnimodo  indicitur,  our  constitution,  every  emancipation 
ut  emancipationes  liberorum  sem-  is  now  considered  to  have  been 
per  yideantur  contracta  fiducia  madeundersuch  an  agreement,  while 
fieri ;  cum  apud  antiquos  non  aliter  among  the  ancients  the  ascendant 
hoc  obtinebat,  nisi  specialiter  con-  was  never  called  to  the  succewion 
tracta  fiducia  parens  manumisisset    unless  he  had  ex]>ressly  made  this 

apeement  at  the  time  of  the  eman- 
cipation. 
D.  xxxviiL  16. 10 ;    C.  viii  48.  6. 

Under  the  old  law,  the  ascendant  had  nothing  to  do  with  the 
succession  ah  vntestato  of  his  desceudant ;  for  if  the  descend- 
ant were  in  the  power  of  the  ascendant,  the  latter  took  all  the 
property  of  which  the  former  could  dispose,  but  did  not,  as 
belonging  to  him  by  right,  of  his  patria  potestds.  If  the  de- 
scendant were  emancipated,  he  was  no  longer  in  the  family  of 
the  ascendant  The  emancipated  son,  in  short,  had  no  agnati ; 
and  in  default  of  sui  heredea  the  inheritance  went  to  his  patron, 
that  is,  to  the  person  who  had  emaucipated  him.  This  was  the 
fictitious  purchaser  (see  Introd.  sec.  42),  unless  the  ascendant 
who  emancipated  him  made  an  SLgreement{<^ntra^a  fiducia) 
with  the  purchaser,  by  which  the  purchaser  made  himself  a 
trustee  of  the  right  of  patronage  for  the  ascendant.  If  this 
was  done  the  ascendant  succeeded  in  default  of  aui  heredea. 

By  the  later  imperial  constitutions  three  changes  were  made, 
in  the  position  of  the  ascendant.  First,  by  a  constitution  of 
Theodosius  and  Valentinian  (C.  vi.  61.  3),  and  subsequently 
of  Leo  and  Anthemius  (C.  vi.  61.  4),  and  lastly  of  Justinian 
(C.  vi.  59.  11),  in  the  case  of  goods  coming  to  a  son  from  his 
mother,  the  order  of  succession  was  thus  fixed :  1st,  his  children 
and  other  descendants  were  admitted ;  2ndly,  his  brothers  and 
sisters,  whether  of  the  whole  or  the  half  blood ;  3rdly,  his 
nearest  ascendant,  i.  e.  his  father,  was  preferred  to  his  grand- 
father. 

Secondly,  Justinian,  as  we  have  seen  in  the  12th  Title  of  the 
Second  Book,  arranged  the  order  of  succession  to  the  peculium 
of  a  son,  placing  first  the  children,  then  the  brothers  and  sisters, 
and  lastly  the  father.  But  in  this  case  the  father  was  not  pre- 
ferred to  the  grandfather ;  for  the  ascendant  did  not  really  take 
in  this  instance  ab  mteatato^  but  ^jure  communi;^  i.  e.  the 
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claims  of  the  patria  poteetas  had  been  deferred  to  let  in  the 
children  and  brothers  ;  but  if  there  were  no  children  or 
brothers,  the  ascendant,  who  is  at  the  time  the  paterfamilias^ 
took  the  peculiurru 

Lastly,  the  succession  of  emancipated  sons  was  altered  by 
the  constitution  of  Justinian,  which  made  a  fiduciary  contract 
implied  in  every  emancipation.  The  ancestor  thus  retained  all 
his  rights  of  succession  as  patron  to  the  emancipated  son,  and 
would  properly  have  succeeded  immediately  after  the  aui 
heredes;  but  Justinian  admitted  the  brothers  and  sisters  before 
him,  and  the  ascendant  who  emancipated  the  son  had  thus  the 
third  place  in  the  order  of  succession.     (C.  yL  56..  2.) 


Tit.  III.    DE   SENATUS-CONSITLTO  TERTULLIANO. 

Lex  Daodecim  Tabularam  ita  Socb  was  the  rigovr  of  the  law  of 
strictojure utebatur^ et praeponebat  tiie*  Twelve  Tables,. so  decided  the 
masculoruxn  progeniem,  et  eos  qui  preferencegiventotheissueofinalesy 
per  feminini  sexufl  necesaitudinem  and  the  exclusion. of  those  related 
sibi  junguntur  adeo  expellebat,  ut  by  the  female  line,  that  the  ri^ht  of 
ne  quidem  inter  matrem  et  filium  reciprocal  succession  was  not  per- 
filiamve  ultro  citroque  hereditatis  mitted  between  a  mother  and  her 
capiendiB  jusdaret :  nisi  quod  pr»-  children.  The  praetors,  however,  ad- 
tores  ex  proximitate  oognatorum  mitted  such  persons,  but  only  in 
eas  personas  ad  successionem,  bono-  their  rank  as  cognatif  to  the  posses- 
rum  posseesione  unde  cognati  ac-  sionof  goods  called  .Mici»c0^iui<». 
commodata,  vocabant 

Gai.  in.  24,  25.  80. 

Until  the  senatua-consultum  TertulliaTVwm,  was  made,  a 
mother  and  her  children  had  no  right  of  succession  ta  each 
other,  except  that  which  the  praetor  gave  them  as  cognati.  The 
children  were  not*  in  the  power  of  the  mother,  and  were,  there- 
fore, not  her  aui  heredes ;  they  were  not  in  her  family,  and 
were,  therefore,  not  her  agruiti.  If,  indeed,  the  mother  at  her 
marriage  passed  in  manuvi  viri,  she  became,  in  the  eye  of  the 
law,  the  daughter  of  her  husband,  and  as  she  was  thus  of  the 
same  family  with  her  children,  she  and  they  were  ognaM  to 
each  other.  But  even  in  the  later  days  of  the  Republic,  a 
marriage  trum  conveniione  in  manum  had,  probably,  become 
comparatively  unusual. 

1.  Sed  hae  juris  an^rustiee  postea  1.  But  this  strictness  of  the  law 
emendatae  sunt,  et  primus  auidem  was  afterwards  mitigated.  The  Em- 
divus  Chiudius  matri,  ad  solatium  peror  Claudius  was  the  first  who 
liberorum  amissorum,  legitimam  gave  the  legal  inheritance  of  deceased 
eorum  detulit  hereditatem.  children  to  a  mother,  to  console  her 

grief  for  their  loss. 
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2.  Foeteaautem  senatos-consulto 
TertulUano,  quod  divi  Hadriani 
temporibua  factum  est,  plenissime 
de  tnsti  suocessione  matn  non  etiam 
aviifi  deferenda  cautum  est :  ut  ma- 
ter ingenua  trium  liberorum  jus 
habens,  libertioa  quatuor,  ad  bona 
filiorum  filianimve  admittatur  in- 
testato  mortuorum,  licet  in  poten- 
tate parentis  est;  ut  scilicet,  cum 
alieno  Juri  subjecta  est,  jussu  ejus 
adeat  hereditatem  cujus  juri  sub- 
jecta est 


2.  Afterwards,  tbe  muitu9-€<m$ul- 
turn  7>rf tf/^kntttm,  in  the  reign  of  the 
Emperor  Hadrian,  established  the 
general  rule  that  mothers,  but  not 
grandmothers,  should  have  the  me- 
lancholy privilege  of  succeeding  to 
their  children ;  so  that  amotber,oom 
of  free  parents,  having  three  children, 
or  a  freed  woman  havmg  four,  should 
be  admitted,  although  in  the  power 
of  a  parent,  to  the  goods  of  her  mtes- 
tate  children.  Except  that  a  mother 
in  the  power  of  another  can  onlj 
enter  upon  the  inheritance  of  her 
children  at  the  command  of  him  to 
whom  she  is  subject 


This  aenatuS'ConauUum  was  passed  158  a.d.^  in  the  time  of 
Antoninus  Pius,  who  is  here  called  by  his  name  of  adoption. 
It  was  only  an  extension  of  the  lex  Papia  Poppoea. 


3.  The  children  of  the  deceased 
son  being  mm  heredeSf  or  ranked  as 
such,  either  in  the  first  or  another 
degree,  are  preferred  to  the  mother. 
And  if  it  is  a  daughter  sui juris  who 
is  dead,  her  son,  or  daughter,  is  pre- 
ferred by  the  constitutions  to  her 
mother,  i.  e.  to  their  grandmother. 
The  father  of  the  deceased  is  pre- 
ferred to  the  mother;  not  so  the 
ffraudfnther  or  great-ffximdfather,  at 
least  when  they  snd  we  mother  are 
the  only  claimants  of  the  inherit- 
ance. The  brother  by  the  same 
father,  either  of  a  son  or  a  daughter, 
excluded  the  mother;  but  the  sister 
by  the  same  father  was  admitted 
equally  with  the  mother.  If  the 
deceased  left  a  brother  and  a  sister 
by  the  same  father  as  himself,  the 
brother  excluded  the  mother,  al- 
though rendered  capable  by  the 
number  of  her  children,  and  the  in- 
heritance was  equally  divided  be- 
tween the  brothers  and  sisters. 
D.  xxxviii.  17.  2.  15. 18. 19 ;  C.  vi.  66.  6. 

The  mother  was  allowed  to  rank  among  the  agnati  by  the 
senatus-consultum  Tertullianum,  but  she  had  a  relative  posi- 
tion rather  than  a  definitive  position,  as  being  in  a  certain 
de^ee  of  agnation. 

First,  she  was^  of  course,  as  being  only  one  of  the  agnati. 


S.  Prseferunturautem  matriliberi 
defuncti  qui  sui  sunt,  quive  suorum 
loco  sunt,  sive  primi  gradus  sive 
ulterioris.  Sed  et  filii^suae  mortu» 
filius  vel  filia  opponitiur  ex  consti- 
tutionibus  mat^i  d^functce,  id  est, 
avisB  suae.  Pater  quoque  utriusque, 
non  etiam  avus  vel  proavus,  matri 
anteponitur,  scilicet  cum  inter  eos 
solos  de  hereditate  agitur.  Frater 
autem  consanguineustam  filii  quam 
filin  excludebat  matrem;  soror 
autem  consanguinea  pariter  cum 
matre  admittebatur ;  sed  si  fuerat 
fiater  et  soror  consanguine!,  et  ma- 
ter liberis  honorata,  frater  quidem 
matrem  excludebat  communis  au- 
tem erat  hereditasexttquispartibua 
fratris  et  sororis. 
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excluded  by  the  sui  heredea ;  and,  therefore,  if  her  son  died, 
she  was  excluded  by  his  children. 

Secondly,  she  was  sometimes  excluded  by  other  agnaJti.  If 
her  daughter  died,  she  was  excluded  by  her  daughter's  children, 
although  they  were  not  9ui  heredes;  for  they  were  made 
agncUi  by  the  senatus-^onsultum  Orphitianum,  and  a  prefer- 
ence given  them  over  the  mother  by  imperial  constitutions. 
(C.  vi.  67.  4.)  If  there  were  no  children  of  the  deceased,  the 
mother  was  excluded  by  the  brothers  of  the  deceased  :  if  there 
were  no  brothers,  but  were  sisters  by  the  same  father,  the 
mother  received  half  the  inheritance,  and  these  sisters  received 
the  other  half.     All  other  agnati  she  excluded. 

Thirdly,  if  the  deceased  child  had  been  emancipated,  which 
is  the  only  case  in  which  her  claims  could  be  compared  with 
those  of  ascendants,  the  mother  was  excluded  by  the  father, 
whether  he  took  as  being  himself  the  emancipator,  or  as  being 
the  son  of  the  deceased  emancipator.  If  the  father's  father 
was  still  living,  the  mother  excluded  him,  if  the  father  himself 
was  dead,  so  that  the  question  was  between  the  mother  and 
the  grandfather.  But,  if  the  father  was  living,  the  grandfather 
took  the  inheritance ;  for,  if  the  mother  had  been  preferred  to 
the  grandfather,  she  would  herself  have  been  excluded  by  the 
father,  who  would  have  been  excluded  by  the  grandfather, 
and,  therefore,  as  the  grandfather  could  not  be  excluded,  it 
was  simplest  to  say  that  the  mother  was  not  preferred  to  him. 
(D.  xxxviii.  17.  5.  2.) 

Fourthly,  the  rights  of  the  mother  were  sometimes  lessened 
in  favour  of  certain  cognati.  If  there  were  children  of  the 
deceased  in  an  adoptive  family,  who  were  thus  only  cognati  of 
the  deceased,  the  mother's  rights  depended  on  there  being  or 
not  being  any  agnati  of  the  deceased.  If  there  were  agnatic 
the  question  was  not  whether  the  mother  should  exclude  the 
children  in  th'^  adoptive  family,  but  whether  she  should  take 
her  place  among  the  agnati.  She  was  allowed  to  do  so,  and, 
if  there  was  no  brother  or  sister  of  the  deceased,  she  took  the 
inheritance,  or,  if  there  were  sisters,  shared  it  with  them.  But 
if  there  were  no  agnati  of  the  deceased,  the  question  was 
whether  she  should  exclude  the  nearest  cognati  of  the  deceased, 
that  is,  the  children  in  the  adoptive  family.  She  did  not :  the 
aenatuS'Canaultuvi  Tertullianum  ceased  to  have  any  effect ; 
and  she,  as  being,  equally  with  the  children,  in  the  first  degree, 
received  with  them  the  poaaesaio  bonorum.  (D.  xxxviii  17. 
2.  9.)  So,  too,  if  the  father  of  the  deceased  had  been  emanci- 
pated or  given  in  adoption  by  the  grandfather,  he  was  no  longer 
one  of  the  agruUi  of  the  deceased.     If,  then,  the  question 
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lay  between  the  mother  and  the  agnatic  more  remote  than  a 
brother  or  sister,  the  mother  succeeded ;  but  if  there  were  no 
agnatic  then  the  cogncUi  came;  and  as  the  father  still  remained, 
she  did  not  exclude  cognati — the  question  lay  between  her 
and  the  father — but  received  with  him,  as  cognati  in  the  first 
degree,  the  posseaaio  bonorum.  His  right  was  then  the 
stronger,  and  she  was  excluded,     (D.  xxxviii.  17.  2.  17.  18.) 

4.  Sed  no6  coDstitutione  quam  in         4.  But  by  a  oonstitatioii,  inaerted 
Codice  nostro  nomine  decorato  po-     in  the  Code,  vhich  bears  our  name, 


Buimus,  matri  subyeniendum  esse 
existimavimus,  respicientes  ad  na- 
turam  etpaerperium  et  periculum 
et  88epe  mortem  ex  hoc  casu  matri- 
bos  iUatam ;  ideoque  impium  esse 
credidimus  casum  fortuitum  in  ejus 
admitti  detrimentum.  Si  enim  in- 
genua  ter  vel  libertina  quater  non 
peperit,  immerito  de&audabatur 
Bucceasione  suorum  liberorum ; 
quid  enim  peccavit,  ei  non  plures 
sed  paucos  peperitP    Et  dedimus 


we  have  thought  fit  to  come  to  the 
aid  of  the  mother,  from  consideiing 
natural  reason,  as  well  as  the  pains 
of  child-birth,  the  danger,  and  death 
itself,  which  they  often  suffer.  We, 
therefore,  have  esteemed  it  highly 
unjust,  that  the  law  should  turn  to 
their  detriment  what  is  in  its  nature 
purely  fortuitous ;  for,  if  a  married 
woman  free-born,  does  notgive birth 
to  three  children,  or  a  freedwoman 
to  four,  they  do  not  therefore  deserve 


jus  legitimum  plenum  matribus,    ,  to  be  deprived  of  the  succession  to 


sive  ingenuis  sive  libertinis,  etsi 
non  ter  enixsD  fuerint  vel  quater, 
sed  eum  tantum  vel  earn  qui  qu»ve 
morte  intercepti  sunt,  ut  et  sic 
vocentur  in  liberorum  suorum  le- 
gitimam  succesaionem. 


their  children.  For  how  can  it  be 
imputed  to  them  as  a  crime,  to  have 
had  few  children  P  We,  ^erefore, 
have  given  a  full  right  to  eveiy  mo- 
ther, whether  free-bom  or  freed,  to 
be  called  to  the  legal  succession  of 
her  children,  although  she  may  not 
have  given  birth  to  three  or  four 
children,  or  may  not  have  had  any 
other  than  the  child  whose  inherit- 
ance is  in  question. 
C.  viii.  69. 2. 


5.  Sed  cum  antea  constitutiones 
jura  legitimsB  successionis  perscru- 
tantes,  partim  matrem  adjuvabant, 
partim  eam  prsegravabant  et  non  in 
solidum  eam  vocabant ;  sed  in  qui- 
busdam  casibus  tertiam  ei  partem 
abstrahentes  certis  legitimis  dabant 
personi:*,  in  aliis  autem  contrarium 
faciebant,  nobis  visum  est  recta  et 
simplici  via  matrem  omnibus  per- 
sonis  legitimis  anteponi,  et  sine  ulla 
diminutione  filiorum  suorum  suc- 
cessionem  accipere,  excepta  fratris 
et  Bororis  persona,  sive  consang^ioei 
8int,nve  sola  cognationis  jura  ha- 
bentes ;  ut  quemadmodum  eam  toti 
alii  ordini  legitimo  prseposuimus, 
ita  omnes  fratres  et  sorores,  sive 
legitim  sunt  sive  non,  ad  capiendaa 


5.  The  constitutions  of  former 
emperors,  relative  to  the  right  of 
succession,  were  partly  favourable  to 
mothers,  and  partly  unfavourable. 
They  did  not  always  give  the  mothers 
the  entire  inheritance  of  their  chil- 
dren, but  in  some  cases  deprived  them 
of  athird,  which  was  given  to  certain 
agnaH'j  and  in  other  cases,  doing 
j ust  the  contrary,  gave  a  third.  But 
It  seems  riffht  to  us^  that  mothers 
should  receive  the  succession  of  their 
children  without  any  diminution,  and 
that  they  should  be  decidedly  and  ex- 
clusively preferred  before  all  legal 
heirs,  except  the  bt*others  and  sisters 
of  the  deceased,  whether  by  the  same 
father  or  having  on  ly  the  rights  of  cog^ 
nation.  And  as  we  have  preferred  the 
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hereditatM  nmiil  Tooenraa;  ita 
tamen  ut,  d  quidem  aoilm  sorores 
ajrnatiB  yel  cognat»  et  mater  de- 
functi  yel  defuncts  supersmt,  di- 
midiam  quidem  mater,  alteram  vero 
dimidiam  partem  omnes  sororea  hfr* 
beant  81  yero  matre  superstite  et 
iiatre  yel  fratribua  fK>liB,  vel  etiam 
cum  eororibuB  siyelegitimaaiveeola 
cognatioiUB  jura  habentibua,  intes- 
tatoB  quia  vel  intestata  moriatur,  in 
capita  distribuatur  ejua  hereditaa. 


mother  to  all  other  legal  hmn,  we  call 
all  brothers  and  sistere,  legal  or  not, 
to  the  inheritanoe  together  with  the 
mother,  the  following  rule  being  ob- 
aeryed.  If  there  are  living  only 
aiatera  agnata  or  cognaUB^  and  the 
mother  of  the  deceaaed,  the  mother 
ahall  haye  one-half  of  the  gooda,  and 
the  aiatera  the  other  half.  But  if 
there  are  liying  the  mother,  and  alao 
a  brother  or  brothera  only,  or  brothers 
and  aiatera,  whether  legal,  or  only 
haying  the  righta  of  cognati^  then  the 
inheiitanoe  of  the  inteatate  aon  or 
daughter  ahall  be  divided  m  capita, 

0.  yiL  66.  7. 

In  the  code  of  Theodosius  (v.  1.  1),  we  find  two  constitu- 
tions, one  of  Constantine,  the  other  of  Valentinian  and  Valens, 
which  were  the  first  blow  dealt  to  the  jus  liberorum  introduced 
by  the  lex  Papia  Poppcea,  By  these  constitutions  it  was 
enacted  that  if  there  were  persons  in  a  certain  degree  of  agnc^ 
tion  with  the  deceased,  namely,  a  paternal  uncle,  or  a  paternal 
uncle's  son  or  grandson,  or  an  emancipated  brother,  then  the 
mother,  instead  of  excluding  them,  as,  if  she  had  the  ju8 
liberorum^  she  would  have  done,  divided  the  inheritance  with 
them,  taking  two-thirds  if  she  had  the  jus  trium  liberorum, 
and  one-third  if  she  bad  not.  This  enactment  was,  therefore, 
a  gain  to  those  who  had  not  the  jv^  liberorum,  and  a  loss 
to  those  who  had.  Justinian  did  away  altogether  with  the  jus 
liberorum  and  the  distinctions  founded  upon  it 

6.  Sed  quemadmodum  noa  matri- 
bua  proapezimua,  ita  eaa  oportet 
auiB  aoboli  conaulere  :  acituria  eia 
quod ,  ai  tutorea  li  beria  non  petieri  n  t, 
yel  in  locum  remoti  vel  excuaati 
intra  annum  petere  neglexerint,  ah 
eorum  impuberum  morientiumauc« 
ceaaione  repellentur. 


6.  And  aa  we  have  thua  taken  care 
of  the  interesta  of  the  mothera,  they 
ought  in  return  to  consult  the  welfare 
of  their  children.  Let  them  know, 
then,  that  if  they  neglect,  during  the 
apace  of  a  whole  year,  to  demand  a 
tutor  for  their  children,  or  to  ask  for 
the  appointment  0/  a  new  tutor  in  the 
place  of  one  who  haa  been  removed 
or  ezcuaed,  they  will  be  deaervedly 
repelled  from  the  aucceasion  of  the 
children,  if  they  die  before  the  age 
of  puberty. 


D.  zxzviiL  17.  2.  43. 


7.  Licetan^.em  vnlgo  quaaratuaait 
filius  iiliave,  >otf at  tamen  ad  bona 
•jus  mater  ex  Tertulliano  aenatua- 
conaulto  admittL 


7.  Although  a  aon  or  a  daughter 
ia  bom  of  an  uncertain  father,  yet 
the  mother  may  be  admitted  to  auc- 
ceed  to  their  gooda  by  the  senatu§' 
eonmdhtm  TertulUamim, 
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The  natural  tie  is  all  that  is  regarded  in  this  case ;  this  is 
as  strong  between  the  mother  and  ciiild,  whoever  may  be  the 
father. 


Tit.  IV.    DE  SENATUS-CONSULTO  ORPHITIANO. 

Per  cootrarium  autem,  ut  liberi  Reciprocally  children  are  admitted 
ad  bona  matrum  ioteetatarum  ad-  to  the  goods  of  their  intestate  mo- 
mittantur  senatus-consulto  Orphi-  there, by  the  genatus-consuHum  Orphi" 
tiano,  Orphito  et  Rufo  consulibus,  tianumf  made  in  the  consulship  of 
effectum  est,  quod  latum  est  divi  Orphi tius  and  Rufiis,  in  the  reign  of 
Marci  temporibus ;  et  data  est  tarn  the  Emperor  Marcus  Antoninus.  By 
iilio  quam  fill®  legitima  hereditas,  the  senatu-sconsuUum  the  legal  inhe- 
etiamsi  alieno  juri  subjfHiti  sunt,  ritance  is  given  both  to  the  sons  and 
et  prseferuntur  consanguineis  et  daughters,  although  in  the  power  of 
agnatis  defunctae  matris.  anotner,  and  they  are  preterred  to 

the  consanguineij  and  to  the  agnati  of 
their  deceased  mother. 
D.  xxxviii.  17.  9j  C.  vi.  67. 1. 

The  seTiatus-consultum  Orphitianum  was  made  a.d.  178, 
in  the  time  of  Marcus  AurisHus  and  Commodus.  Previously, 
children  could  not  succeed  to  their  mother,  except  as  cognatL 
But  by  this  aenatua-consultum  they  were  preferred  to  the 
conaanguineiy  that  is,  the  agnati  of  the  second  degree,  or, 
in  other  words,  brothers  and  sisters,  natural  or  adoptive,  as 
well  as  to  all  other  agnati.  They  were  not,  however,  pre- 
ferred to  the  mother  of  the  deceased,  who  derived  her  right  of 
succession  from  the  aenatus-consultuTn  TertuUianumj  but 
they  shared  the  inheritance  with  her.  Her  claim  to  share 
it  with  them  was,  however,  subsequently  taken  away  by  a 
constitution  (C.  vi.  57.  4.)  of  Gratian,  Valentinian,  and 
Theodosius. 

1.  Sed  cum  ex  hoc  senatus-con-  1.  But  since  grandsons  and  grand- 
snlto  nepotes  ad  aviae  successionem  daughters  were  not  called  by  this 
legitimo  jure  nnn  vocabantur,  pos-  genatw-consuttum  to  the  legal  succes- 
tea  hoc  constitutitinibusprincipali-  sion  of  their  grandmother,  the  omis- 
bus  emendatum  est,  ut  ad  bimilitu-  sion  was  afterwards  supplied  by  the 
dinem  filiorum  iiliarumque  et  ne-  imperial  constitutions,  and  grandsons 
potes  et  neptea  yocentur.  ana   granddaughters  were  called  to 

inherit,  just  as  sons  and  daughters 

had  been. 
C.  vi.  66.  9. 

The  constitution  enacting  this  given  in  the  Code  is  one  of 
Valentinian,  Theodosius,  and  Arcadius. 
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2.  Sdendmn  antem  est,  hujus-  2.  It  most  be  obeerved,  that  these 
modi  suocemione  qu»  a  Tertulliano  sacoeseioDs,  derired  from  the  mho- 
et  Orphitiimo  deferuntur,  capitis  tu9-cansttUa  Titrtuiiifmutn  and  Or^ 
deminutione  non  perimi,  propter  phitianumf  are  not  lost  by  a  cajn'tta 
illamregulamcjiiaDOTiBhereditates  deminutio.  The  rule  is,  that  legi- 
legitimiB  capitis  deminutione  non  timate  inheritances  given  by  the 
nereunt,  sed  illn  soln  qun  ex  lege  late  law  are  not  destroyed  by  capitis 
Ihiodedm  Tabularum  deferuntur.  deminutio^  which  affects  those  only 

that   are  given  by  the  law  of  the 
Twelve  Tables. 

It  is  only  the  minima  capitis  deminutio  which  is  here 
spoken  of.  Any  one  who  sustained  the  m,axi7na  or  minor 
deminutioy  as  he  ceased  to  be  a  citizen,  ceased  to  have  any 
rights  of  succession. 

3.  NoTiBsi  me  sciendum  est,  etiam  3.  Lastly,  it  must  be  observed, 
illos  liberos  qui  vulgoquesiti  sunt,  that  even  children  bom  of  an  un- 
ad  matris  hereditatem  ex  hoc  sena-  certain  father  are  admitted  by  the 
tus-consulto  admitti.  tmatuH'Cfjntultum  OrpkUianum  to  the 

inheritance  of  their  mother. 
D.  xxxviii.  17. 1,  2. 

Justinian  afterwards  altered  this,  so  as  to  exclude  such 
children  from  the  inheritance  of  their  mother,  if  she  was 
of  high  rank  {iUu8tri8\  or  if  she  had  other  children  born  in 
lawful  marriage.     (C.  vi.  57.  5.) 

4.  Siexpluribuslegitimisheredi-  4.  When  there  are  many  lesral 
bus  quidam  omiserint  hereditatem,  heirs,  and  some  renounce  the  m- 
vel  morte  vel  alia  causa  impediti  heritance,  or  are  prevented  by  death, 
fuerint  quominus  adeant,  reliqids  or  any  other  cause,  from  accepting 
qui  adierint,  accrescit  illonim  por-  it,  then  the  portions  of  such  persons 
tio ;  et  licet  ante  decesserint  qui  accrue  to  those  who  accept  the  in- 
adierint,  ad  heredes  tamen  eorum  heritance :  and  if  any  of  those  who 
pertinet.  accept  happen    to   die   beforehand. 

the  portions  accruing  to  them  will 
go  to  their  heirs. 
D.  xxxviii.  16.  9. 

This  paragraph  has  nothing  to  do  with  the  8.  C  Orphi- 
tianum.  It  refers  to  the  right  of  accrual  enjoyed  by  all 
heredes  legitimi.  If  any  of  those  called  to  share  an  inherit- 
ance did  not  take  his  share,  it  was  divided  among  all  those 
who  entered  on  the  inheritance,  and,  if  any  of  those  who 
had  entered  died  before  receiving  tne  share  that  accrued  to 
him,  this  accruing  share  passed  to  his  heirs,  his  interest  in  it 
having  become  fixed,  and  made  transmissible  to  his  heirs  by 
his  entering  on  the  inheritance. 

The  following  were  the  principal  changes  in  the  law  of  the 
succession  of  the  agnati.  By  the  law  of  the  Twelve  Tables, 
agnati,  i.  e.  collaterals  in  the  same  civil  family,  succeeded 
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in  default  of  8ui  heredea.  Subsequently,  different  classes  of 
persons  were  allowed  to  rank  as  agnati  who  were  not  so. 
I.  Emancipated  brothers  and  sisters  were  allowed  to  rank  as 
agnati  by  Anastasius,  and  their  children  were  allowed  to  do  so 
by  Justinian.  2.  Under  Justinian,  a  peculiar  order  of  succes- 
sion was  fixed  on  for  persons  emancipated ;  first  came  their 
children;  secondly,  their  brothers  and  sisters;  thirdly,  the 
ascendant  emancipator.  3.  Justinian  placed  uterine  brothers 
and  sisters,  and  their  children,  on  the  same  footing^  as  donsavr- 
guinei  and  their  children,  4.  The  mother  was  allowed  to  suc- 
ceed to  her  children  by  the  senatus-conaultum,  TertuUianurru, 
and  children  to  their  mother  by  the  aenatus-conaultum  Orphi- 
tianum.  The  mother  had  nob  a  definite  place  in  the  succession, 
but  one  varying  according  as  there  were  or  were  not  certain 
other  persons  to  preclude  or  share  her  claim.  If  the  deceased 
child  were  a  daughter,  and  had  left  children,  those  children 
shared  the  inheritance  with  the  mother  until  the  constitution  of 
Gratian  (Tit.  4,  pr.),  and  afterwards  were  preferred  to  her.  If 
there  were  no  children,  it  was  necessary  to  confiider  whether  the 
deceased  was  emancipated ;  if  so,  the  father,  or  the  grandfather, 
if  the  grandfather  and  father  were  both  living,  was  preferred;  if 
not,  or  if  the  deceased  had  been  emancipated,  but  the  father 
was  dead,  brothers  consanguine!^  and,  under  the  legislation  of 
Justinian,  brothers  uterini  (Tit.  2.  4),  were  preferred  to  the 
mother ;  sisters  consanguinece,  and,  under  the  legislation  of 
Justinian,  uterinoB,  shared  with  her.  She  was  preferred  to  all 
more  remote  agnati.  But  if  a  child,  or  the  father  of  the 
deceased,  was  in  a  different  family  from  the  deceased,  and  there 
were  agnati,  the  mother  only  received  her  share  as  one  of  the 
cognati.  (Tit.  3.  3.)  5.  Grandchildren  succeeded  to  their 
grandmother  by  a  constitution  of  Valentinian,  Theodosius,  and 
Arcadius.     (Tit.  4.  1.) 

There  were  also  two  other  points,  besides  the  admission  of 
these  persons  excluded  by  the  strict  definition  of  agnaiiy  in 
which  the  law  underwent  alterations.  First,  the  Twelve  Tables 
made  no  distinction  of  sex  in  the  agnati;  the  prvdentes 
limited  the  succession  of  females  to  the  second  degree.  Justi- 
nian restored  the  law  of  the  Twelve  Tables  on  this  point,  and 
permitted  no  distinction  of  sex.  (Tit.  2.  3.)  Secondly,  under 
the  law  of  the  Twelve  Tables,  there  was  no  devolution  among 
the  agnati ;  if  the  nearest  refused,  the  more  remote  could  not 
come  in  their  place ;  Justinian  permitted  such  a  devolution  to 
take  place,    (Tit  2,  7,) 
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Tit.  v.    DE  SUCCESSIONE  COGNATOBUM. 

Post  SQoe  heredes,  eosque  quos  After  the  mn  herede$  and  those 
inter  suos  heredes  prtetor  et  cooBti-  whom  the  pnetor  iind  the  constitu- 
tadonee  vocant,  et  post  legitimos,  tions  call  to  inherit  among  the  9ui 
quorum  numero  sunt  agnati,  et  hi  herede$,  and  after  the  legal  heirs, 
quos  in  locum  agnatorum  tam  that  is,  the  agnati  and  those  whom 
supra  dicta  senatus-consulta  quam  the  ahove-mentioned  itenatuiH^cnguUa 
nostra  erexit  constitutio,  proxunoa  and  our  constitution  have,  placed 
oognatos  preator  yocat  among  the  agnati,  the  pr»tor  calls 

the  nearest  cognaii. 
D.  xxxyiii.  16. 1 ;  D.  xxxviiL  7.  2.  4 

The  law  of  the  Twelve  Tables  recognised  only  the  succession 
of,  (1)  8ui  heredes;  (2)  agnati  ;  (3)  gentiles.  If  there  were 
no  gentiles  J  the  inheritance  lapsed  to  the  state.  In  plebeian 
families,  or  rather  in  such  plebeian  families  as  were  not  parts 
of  a  plebeian  gens,  if  there  were  no  agnati,  the  inheritance 
would  lapse  at  once. 

The  subject  o{  gentilitas  is  too  obscure,  and  repays  investi- 
gation too  little,  to  permit  us  to  enterinto  ithere.  Weknowthat 
the  original  notion  of  gentiles  was  that  of  members  of  some 
pure  uncorrupted  patrician  stock,  though  not  necessarily  of  the 
same  descent,  but  bearing  the  same  name,  and  having  the  same 
sa^rra*  (See  Introd.  sec.  2.)  We  also  know  that  freedmen 
and  clients  of  gentiles  were,in  some  degree,  considered  asthem- 
selves  gentiles ;  probably  if  their  property  was  not  claimed  by 
their  patron,  it  went  to  the  members  of  his  gens^  but  they  had 
not  any  claim  on  the  property  of  any  other  gentilis.  We  know 
also  that  there  were  plebeian  gentes,  formed  probably  by  the 
marriage  of  a  patrician  with  a  plebeian  before  the  pte6«  received 
the  connubium.  Members  of  plebeian  gentes  would,  we  may 
suppose,  have  the  rights  of  gentilitas  towards  other  members 
of  the  same  plebeian  gens,  but  whether  they  had  them  towards 
the  members  of  the  patrician  gens,  from  which  they  are  an 
offset,  is  wholly  uncertain.  Of  the  mode  in  which  the  gentiles 
took  the  inheritance,  we  know  nothing,  nor  at  how  late  a  period 
of  history  the  gentes  were  still  really  in  existence.  Gains  (iii. 
17)  treats  the  subject  as  one  of  mere  antiquarian  interest. 
Probably  at  the  time  of  the  praetors'  legislation  there  were 
few  families  that  could  boast  a  descent  sufficiently  pure  and 
accurately  known  to  satisfy  the  requisites  of  gentilitas.  At 
any  rate,  the  praetors  felt  themselves  at  liberty  to  favour,  in 
every  way,  the  tie  of  blood,  and  they  accordingly  called  the 
cognati  to  the  succession. 
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1.  Qua  parte  naturalis  co^atio 
spectatur :  nam  agoati  capite  demi- 
nuti,  quique  ex  his  proffeniti  sunt, 
ex  lege  Duodedm  Tabmarum  inter 
legitiinos  non  habentur,  sed  a  prse- 
toretertioordinevocantur.  Exceptis 
soUr  taDtummodo  fratre  et  Borore 
emancipatiSynonetiamliberiseoruin, 
quos  lex  Anastasiaiia  cum  fratribus 
integii  juris  oonstitutis  yocat  qui- 
dem  ad  legitimam  fratris  beredita- 
tern  siye  sororis,  non  sequis  tamen 
partibus,  sed  cum  aliqua  deminu- 
tione  quam  facile  est  ex  ipsius  con- 
stitutionis  verbis  colligere.  Aliis 
vero  agoatis  inferioris  gradu^,  licet 
capitis  deminutionem  passi  non 
sunt,  tamen  eos  anteponit|  et  procul 
dubio  cognatis. 


1.  It  is  tbe  natural  relationship 
that  is  here  looked  to ;  thus  agnati 
who  hsTe  undergone  a  capUis  denU- 
mUio  and  their  descendants,  are  not 
included  among  the  legal  heirs  bj 
the  law  of  the  Twelve  Tables,  but 
thej  are  called  by  the  prsBtor  in  the 
thiid  order.  We  must  except  ain 
emancipated  brother  or  sister,  but 
not  their  children.  For  the  law  of 
Anastasius,  calling  an  emancipated 
brother  or  sister  together  with  bro- 
thers whose  rights  still  exist  un- 
altered, to  the  lep:al  succession  of 
their  brother  or  sister,  not,  indeed, 
giving  them  an  equal  share,  but 
making  a  deduction  set  forth  in  the 
constitution,  prefers  them  to  all 
agnati  of  an  inferior  degree,  even 
though  these  agnati  have  undergone 
no  capitis  demmvtio,  and,  of  course, 
prefers  them  to  all  cognatL 


GAi.iiL21.  27;  C.  v.  30.  4. 

We  have  already  spoken  of  this  lex  Anastasiana  in  the  note 
to  Tit.  2-  4,  and  noticed  the  constitution  of  534,  by  which 
Justinian  admitted  as  agiuiti  the  children  of  emancipated 
brothers  and  sisters,  and  did  away  with  the  deduction  men- 
tioned in  the  text,  namely,  that  of  one-fourth. 


2.  Hos  etiam  qui  per  feminini 
sexus  personas  ex  transverso  cogna- 
tione  iunguntur,  tertio  gradu  proxi 


2.  Collateral  relations  united  onlj 
by  the  female  line,  are  also  called  by 
the  pnetor  in  the  third  order  of  suc- 


mitatis  nomine  praetor  ad  succes-    cession,   according  to  their  proxi- 


sionem  vocat. 


mity. 
Gai.  iii.  30. 


3.  Liberi  quoque  qui  in  adoptiva  3.  Children,  who  are  in  an  adoptive 
familia  sunt,  ad  naturalium  paren-  family,  are  likewise  called  in  the 
tium  hereditatem  hoc  eodem  gradu  third  order  of  succession  to  the  in- 
Yocantur.  heritance  of  their  natural  parents. 

Gal  iii.  31. 

Justinian's  change  in  the  law  of  adoption  left  the  adoptive 
child,  unless  adopted  by  an  ascendant,  in  his  natural  family, 
and,  therefore,  he  could  come  in  as  a  suus  herea,  or  agnatus^ 
and  not  merely  as  a  cognatus.  But  the  text  would  still  be 
applicable  to  persons  sui  juris,  who  arrogated  themselves. 


4.  Yulgo  qu»»tos  nullum  habere 
agnatum  manifestum  e8t,cumagna- 
tio  a  patre  cognatio  a  raatre  sit :  hi 
autem  nullum  patrem  habere  intel- 
liguntur.   Eadem  ratione  nee  inter 


4.  It  is  manifest,  that  children 
bom  of  an  uncertain  father,  have  no 
agnatic  inasmuch  as  agnation  pro- 
ceeds from  the  father,  cognation  mm 
the  mother,  and  such  children  are 
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le  quidem  poosunt  Tideri  consan- 
piinei  esae,  quia  consanguinitatiB 
jU8  apedea  eat  agnationia ;  tantum 
igitiir  cognati  aunt  aibii  aicut  et 
matria  oognatia.  Itaque  omnibua 
iatia  ea  parte  competit  bonoruni 
poaaeaaio,  qua  proximitatia  nomine 
oognati  Yocantur. 


looked  upon  aa  haying  no  father. 
And,  for  the  aame  ireaaon,  consan- 
guinity cannot  be  said  to  subaiat 
between  the^^e  children,  becauae  con- 
aanguinity  ia  a  apeciea  of  agnation. 
They  can,  therefore,  only  be  allied  to 
each  other  aa  cognati,  by  bein^  re- 
lated by  their  mother ;  and  it  la  for 
thia  reaaon  that  all  auch  children  are 
admitted  to  the  poaaefiaion  of  gooda, 
which  calla  the  cognati  according  to 
their  degree  of  proximity. 


D.  xxxyiii  8.  2.  4. 


6.  Hoc  loco  et  illud  neceaaario  ad- 
monendi  aumua,  agnationia  quidem 
jure  admitti  aliquem  adhereditatem; 
etai  decimo  gradu  ait,  aiye  de  lege 
Buodedm  Tabularum  qunramua, 
aiye  de  edicto  quo  praetor  legitimia 
heredibua  daturum  bonorum  poa- 
aeaaionem  poUicetur.  Proximitatia 
yero  nomine  iia  aolia  preetor  pro- 
mittit  bonorum  posaesaionem,  qui 
uaque  ad  aextum  gradum  cognatio- 
nia  aunt,  et  ex  septimo  a  aobrino 
aobrinaque  nato  natfeye. 


5.  Here  we  may  obaerye,  that  by 
right  of  agnation  any  one  may  1m 
admitted  to  inherit,  although  in  the 
tenth  degree,  both  bv  the  uiw  of  the 
Twelve  Tablea,  and  "by  the  edict  in 
which  the  preetor  promiaea  that  he 
will  giye  the  poaaession  of  gooda  to 
the  legal  heira.  But  the  prsetor  pro- 
miaea the  poaseaaion  or  gooda  to 
cognati  according  to  their  proximity 
only  aa  far  aa  the  sixth  degree  of 
cognation,  and  in  the  seyenth  degree 
to  thoae  cognati  who  are  the  children 
of  a  aecond  cousin. 


D.  xxxyiii.  16.  2.  2.  4 ;  D.  xxxyiii.  8. 1.  3 ;  D.  xxxyiii.  8. 9. 

The  agnati  were  Hot  limited  by  the  tenth  degree.  (See  Tit. 
6.  12.)  This  degree  is  only  given  as  an  instance  of  how  far 
the  succession  might  go.  But  the  sixth  degree  was  the  limit, 
with  the  exception  given  in  the  text,  of  the  succession  of 
coffnati. 


Tit.  VI.    DE  GRADIBUS  COGNATIONIS. 


Hoc  loco  neceaaarium  eat  expo- 
nere  quemadmodum  gradua  cogna- 
tionia  numerentur:  quare  in  primia 
admonendi  aumua  co^ationem 
aliam  aupra  numerari,  aham  infra, 
aliam  ex  transverao,  ^usb  etiam  a 
latere  dicitur.  Superior  cognatio 
est  parentium,  inferior  Hberorum, 
ex  tranaverso  fratrum  aororumye, 
eorumque  qui  quaeye  ex  his  proge- 
nerantur,  et  conyenienter  patrui, 
amitse,  ayimculi,  materter».  £t 
superior  quidem  et  inferior  cognatio 


It  ia  neceaaary  to  explain  here 
how  the  degrees  of  coguation  are 
computed;  and  first  we  must  ob- 
aerye,  that  one  cognation  ia  reckoned 
by  ai«cending,  a  second  by  descending 
and  a  third  by  going  transversely, 
or,  aa  it  ia  also  called,  collaterally. 
The  cognation  reckoned  by  ascending 
ia  that  of  ascendants ;  that  reckoned 
by  descending  is  that  of  descendants; 
that  reckoned  transversely  is  that  of 
brothera  and  sisters,  and  their  i^ue, 
and  consequently  that  of  uncles  and 
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A  primo  gnda  incipit ;  at  ea  quie  ex 
transYerso  numerator,  a  aecundo. 


aants,  whether  paternal  or  maternal. 
In  the  ascending  and  descending 
cognation  the  nearest  coffnatus  is  in 
the  first  depee;  in  the  transTersSi 
the  nearest  is  in  the  second. 


D.  xxxviiL  10. 1,  pr.  and  ]. 


1.  Primo  grada  est  snpra  pater 
mater,  infra  filius  filia. 


1.  In  the  first  degree  are,  ascend- 
ing, a  father  or  a  mother ;  descend- 
ing, a  son  or  a  daughter. 
D.  zzxyiii.  10.  1.  8. 


2.  Secundo,  supra  avus  avia,  infra 
nepos  neptisy  ex  transyerso  frater 
soror. 


2.  In  the  second  degree  are,  as- 
cending, a  grandfather  or  a  grand- 
mother ;  descending,  a  g^randson  or 
granddaughter;    on    the  collateral 
ne,  a  brother  or  a  sister. 
D.  xzxyiii.  10. 1.  4 


3.  Tertio,  supra  proavusproaviay 
infra  pronepos  proneptis,  ex  trans- 
yerso fratris  sororisque  filius  filia,  et 
convenienter  patruus  amita,  avun- 
culus m  atertera.  Patruus  est  frater 
patris  qui  grasce  varp^^  Tocatur ; 
avunculus  est  frater  matris,  qui  apud 
GrsBcos  proprie  fifiruio^  et  promis- 
cue  6'aoc  dicitur.  Amita  est  patris 
soror,  matertera  vero  matris  soror : 
utraque  0»c/7,  vel  apud  quosdam 
tiiUq  appellator. 


D.  xxxviii.  10. 1.  5 ; 


3.  In  the  third  degree  are,  ascend- 
ing, a  great-grandfather  or  a  great- 
grandmother  ;  descending,  a  great- 
grandson  or  great-granddaughter; 
on  the  collateral  Hne,  the  son  or 
daughter  of  a  brother  or  sister ;  and 
so  accordingly  are  an  uncle  or  an 
aunt,  whether  paternal  or  maternal. 
Patruus  is  a  father's  brother,  called 
in  Greek  warp^n- ;  avunculua  is  a 
mother's  brother,  in  Greek  ^f/rp^c ; 
Otioi;  is  appliedindifferently  to  either; 
amita  is  a  fnther^s  sister,  matertera  a 
mothers  sister,  and  eacn  is  called  in 
Greek,  fcto,  indifferently,  and  some- 
times riyOJc* 
D.  xxxviii.  10.  10. 14. 


Schraeder  substitutes  in  the  text  irdrpms  and  fnfrprnt,  which 
are  the  forms  used  in  classical  Greek. 


4.  Quarto  gradu,  supra  abavus 
abavia,  infra  abnepos  abneptis,  ex 
transverso  fratris  sororisque  nepos 
nepti8,et  convenienter  patruus mag- 
nus  amita  magna,  id  eat,  avi  frater 
et  soror ;  item  avunculus  magnus  et 
matertera  magna,  id  est,  aviae  fra- 
ter et  soror;  consobrinus  consobrina, 
id  est,  qui  quseve  ex  fhitribus  aut 
sororibus  progenerantur.  Sed  qui- 
dam  recte  consobrinos  eos  proprie 
dici  putant,  qui  ex  duabus  sororibus 
progenerantur,  quasi  consororinos ; 
eos  vero  qui  ex  duobus  fratribus 
progenerantur,  proprie  fratres  pa- 
trodes  Tocazi :  si  autem  ex  duobus 


4.  In  the  fourth  degree  are,  as- 
cending, a  great-great-grandfather, 
or  a  great-great-grandniother ;  de- 
scending, a  great-great-grandson,  or 
a  great-great-granddaughter;  in  the 
coUatend  line,  the  grandson  or  the 
granddaughter  of  a  brother  or  a 
sister;  as  also,  a  great-uncle  or  great- 
aunt,  paternal,  that  is,  the  brother  or 
sister  of  a  grandfather ;  or  maternal, 
that  is,  the  brother  or  sister  of  a 
grandmother ;  and  first  cousins,  that 
is,  the  children  of  brothers  or  sisters ; 
but  to  speak  strictly,  according  to 
some,  it  is  the  children  of  sisters 
that  are  properly  called  coiuobrwi,  as 
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firatribnB  filie  nascnntnr,  aorores  if  eomororini;  the  children  of  bro- 
pAtnieles  appellmi;  at  eos  qui  ex  then  are  "ptoperlj  fratrespatrueies,  if 
nratre  et  Borore  propagantur,  ami-  males ;  sororea  pairueleif  if  females ; 
tinos  proprie  did  Amitie  tuiB  iilii  the  children  of  a  brother  and  of  a 
consobrinum  te  appellant,  tu  illos  sister  are  properly  atnitim ;  the  chil- 
amitinos^  dren  of  ^our  amita  (aunt  by  the 

father's  side)  call  you  consobrinui, 
and  you  call  them  amUmi. 
D.  xxxviiL  10. 1.  6. 

We  Bee  from  the  concluding  words  of  this  paragraph,  that 
consobrinua  was  used  in  another  sense  than  its  strict  one  of 
*  one  of  the  children  of  two  sisters.' 


6.  Quinto,  supra  atavus  atavia, 
infra  adneptos  adneptis,  ex  trans- 
Terso  fratris  sororis^ue  pronepos 
proneptis,  et  convenienter  propa- 
truus  proamita,  id  est.  proavi  frater 
et  soror;  proavunculus  promater- 
tera,  id  est,  proavin  (rater  et  soror. 
Item  fratris  pstruelis  sororis  patru- 
elis,  consobnni  consobrinie,  amitini 
amitiniB  filius  filia,  prupior  sobrino 
propior  sobrina.  xli  sunt  patrui 
noAjnii  amitiB  magnn,  avunculi 
magni  matertene  magnsB  filius  filia. 


5.  In  the  fifth  degree,  are,  ascending 
a  great-grandfather's  grandfather,  or 
a great^andfather's  grandmother; 
descending,  a  great-grandson,  or  a 
great-granddaughter,  of  a  frrandson  or 
granddaughter;  in  the  collateral  line, 
a  great-grandson  or  great-grand- 
daughter of  a  brother  or  sister,  as 
also  a  great-grandfather's  brother  or 
sister,  or  a  great-grandmother's  bro- 
ther or  sister;  also,  the  son  or  daughter 
of  a  first  cousin,  that  is,  of  a  frater  or 
8oror  patruelis,  of  a  comobrinuB  or 
ccmobrvtMf  or  of  an  amttinm  or  ami" 
Una ;  also  cousins  who  precede  by  a 
degree  second  cousins,  that  is,  the 
son  or  daughter  of  a  great-uncle  or 
great-aunt,  paternal  or  maternal. 
D.  xxxviii.  10.  1.  7. 

Propior  sobrino  is,  to  use  the  exact  equivalent,  a  first  cousin 
once  removed.  He  is  one  degree  nearer  {propwr)  than  a 
8obrinu8  or  second  cousin. 


6.  Sexto  gradu,  supra  tritavus 
tritavia,  infra  trinepos  trineptis,  ex 
transverso  fratris  sororisque  abne- 
pos  abneptifl,  et  convenienter  ab- 
patruus  abamita,  id  est,  abavi  frater 
et  soror,  abavunculus  abmatertera, 
id  est,  abaviaa  frater  et  soror.  Item 
sobrini  sobrinsBoue,  id  est,  qui 
quseve  ex  fratribus  yel  sororibus 
patruelibus  vel  consobrinis  vel 
amitinis  progenerantur. 


6.  In  the  sixth  degree,  are,  ascend- 
ing, a  great-grandfather's  great- 
grandfather, or  a  gTeat-grandfather*8 
great- grandmother ;  descending,  the 
great-grandson  or  great-granddaugh- 
ter of  a  great-grandson  or  a  great- 
granddaughter;  in  the  collateral  line, 
a  great-great-grandson  or  a  great- 
great-granddaughter  of  a  brother  or 
sister ;  as,  also,  a  great-great-grand- 
father s  brother  or  sister,  and  a  great- 
great-grandmother*8  brother  or  sis- 
ter ;  also,  second  cousins,  that  is,  the 
sons  and  daughters  of  first  cousins 
in  general,  whether  the  first  cousins 
are  spnmg  from  two  brothers  or  two 
sisters,  or  a  brother  and  a  sister. 


D.  xxxviii  10.  8. 
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The  nomenclature  proper  to  the  different  degrees  stops  here, 
because  the  sixth  degree  was  the  limit  of  cognation. 


7.  HactenuB  ostendisse  aufficiet, 
quemadmoduni  graduB  cofrnationiB 
numerentur ;  namque  ex  his  palam 
est  intelligere  quemadoiodum  ulte- 
riores  quoque  gradus  numerare  de- 
beamua,  quippe  semper  grenerata 
quseque  persona  gradum  adjiciat: 
ut  longe  facilius  sit  respondere 
quoto  qids<]^ue  gradu  sit,  quam  pro- 
pria cognationifl  appellatione  quem- 
quam  denotaze. 


7.  It  IB  sufficient  to  have  shown 
thus  far,  how  degrees  of  cognation 
are  reckoned ;  and,  firom  the  exam- 
ples g^ven,  the  more  remote  degrees 
maj  he  computed ;  for  each  gene- 
ration always  adds  one  degree;  so 
that  it  is  much  easier  to  determine 
in  what  degree  any  person  it»  related 
to  another,  than  to  aenote  such  per- 
son by  his  proper  term  of  cogna- 
tion. 


8.  Agnationis    quoque 
eodem  modo  numerantur. 


B.  xxxviii  10. 10,  9. 

gradus        8.  The  degrees  of  agnation  are 
reckoned  in  the  same  manner. 


9.  Sed  cum  mag^s  yeritas  oculata 
fide  quam  per  aures  animis  hominum 
infigituTyideo  necessarium  duximus 
post  narrationem  graduum  etiam 
eos  prcesenti  lihro  inscribi,  quatenus 
possmt  et  auribus  et  oculorum  in- 
spectione  adolescentes  perfectissi- 
mam  graduum  doctrinam  adipisci. 


9.  But  as  truth  is  fixed  in  the 
mind  much  better  by  the  eye  than  by 
the  ear,  we  have  thought  it  necessary 
to  subjoin,  to  the  account  given  of 
the  degrees,  a  table  of  them,  that 
the  voung  student,  both  by  hearing 
and  by  seeing,  may  gain  a  perfect 
knowledge  of  them. 

Justinian  intended  that  a  scheme  of  relationship  should  be 
here  inserted;  but  as  the  degrees  of  relationship  are  sufiRciently 
obvious,  it  is  scarcely  necessary  to  place  a  scheme  before  the 
eyes  of  the  modem  reader. 


10.  niud  certum  est,  ad  serviles 
cognationes  illam  partem  edicti,  qua 
proximitatis  nomme  bonorum  pos- 
sessio  promittitur,  non  pertinere; 
nam  nee  ulla  antiqua  lege  talis  cog- 
natio  computabatur.  Sed  nostra 
constitutione  quam  pro  jure  patro- 
natus  fecimus  (quod  jus  usque  ad 
nostra  tempora  satis  obscurum  atque 
nube  plenum  et  undiq^ue  confusum 
fuerat)  et  hoc  humanitate  sugger- 
ente  concessimus,  ut  si  quis  in  ser- 
yili  consortio  constitutus  liberum 
Tel  liberos  habuerit  sive  ex  libera 
sive  ex  servilis  conditionis  muliere, 
yel  contra  serva  mulier  ex  libero  vel 
servo  habuerit  liberos  cujuscumque 
sexus,  et  ad  libertatem  his  perveni- 
entibus,  et  ii  qui  ex  servili  ventre 
nati  sunt  libertatem  meruerint,  yel 
dum  mulieres  liberie  erant,  ipsi  in 
servitute  eos  habuerint,  et  postea 
ad  libertatem  perveneiint:    ut  hi 


10.  It  is  certain,  that  the  part  of 
the  edict,  in  which  the  possession  of 
goods  is  promised  according  to  the 
degree  of  proximity,  does  not  apply 
to  servile  cognation,  which  was  not 
recognized  b^any  ancient  law.  But, 
by  our  constitution  concerning  the 
nght  of  patronage,  a  right  hitherto 
so  obscure,  so  cloudy  and  confused, 
we  have  enacted,  from  a  feeling  of 
humanity,  that  if  a  slave  shall  haye 
a  child  or  children,  either  by  a  free 
woman  or  a  slave,  and  reciprocally  if 
a  female  slave  shall  have  a  child  or 
children  of  either  sex,  by  a  freeman 
or  a  slave,  then  if  the  father  and 
mother  are  enfranchised,  and  the 
children,  whose  mother  was  a  slave, 
become  also  free,  or  if  the  children  of 
a  free  mother  have  a  slave  as  father, 
and  this  slave  afterwards  attain  hia 
freedom,  these  children  shall  aU  suc- 
ceed to  their  father  or  mother^  the 
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mimes  ad  saooMsionem  patris  vel 
matris  veniant,  patronatUB  jure  in 
hac  parte  Bopito.  Hos  enim  liberos^ 
non  solum  in  suomm  parentiuru 
successionem,  sed  etiam  alteram  in 
alterius  mutuam  successianem  to- 
cayimus:  ex  ilia  lege  specialiter  eos 
Tocantes,  give  soli  inveniantur  qui 
in  servitute  nati  et  postea  manu- 
missi  sunt,  siye  una  cum  aliis  qui 
post  libertatem  parentium  ooncepti 
sunt,  sive  ex  eodem  patre  yel  ex 
eadem  matre,  Bive  ex  aliis,  ad  simi- 
litudinem  eorum  qui  ex  justisnup- 
tiis  piocreati  sunt. 

D.  xxxviii 


right  of  patronage  in  this  case  lying 
dormant.  And  we  haye  called  these 
children  to  succeed  not  only  to  their 
parents,  hut  also  mutually  to  each 
other,  and  that  whether  they  have 
all  heen  hora  in  servitude  ana  after- 
wards enfranchised,  or  whether  they 
succeed  with  others  who  were  con- 
ceived after  the  enfranchiftement  of 
their  parents;  and  also  whether  they 
have  all  the  same  father  and  mother, 
or  have  a  ditt'erent  father  or  mother ; 
exactly  as  would  be  the  case  with  the 
issue  of  parents  legally  married. 

8.  1,  2. 


Not  even  in  the  case  of  emancipated  slaves  did  the  law 
recognize  the  claims  of  the  kin  of  the  slave  to  succeed  to 
him ;  all  went  to  the  patron  if  there  were  no  aui  heredes. 


1 1 .  Kepe titis  itaque  omnibus  qua 
jam  tradiaimus,apparetnon  semper 
eos  qui  parem  graaum  cognationis 
obtinent,  pariter  vocari;  eoque  am- 
plius  ne  eum  quidem  qui  proxiniior 
sit  coguatus,  semper  potiorem  esfle. 
Cum  enim  prima  causa  sit  suorum 
heredura  et  eorum  quos  inter  suos 
heredes  jam  enumeravimus,  apparet 
pronepotem  vel  abnepotemdefuncti 
potiorem  esse  quam  fratrem  aut 
patrem  matremque  defunct! ;  cum 
alioquin  pater  quidem  et  mater  (ut 
supra  quoque  tradidimus)  primum 
gradum  cognationis  obtineant,  fra- 
ter  vero  secundum,  pronepos  autem 
tertio  gradu  sit  cognatus,  etabnepos 
quarto.  Nee  interest  in  potestate 
morientis  fuerit,  an  non,  quod  vel 
emancipatus  vel  ex  emandpato,  aut 
feminino  sexu  propagatus  est 


11.  To  recapitulate  what  we  have 
said  on  this  subject,  it  appears  that 
those  who  are  in  the  same  degree 
of  cognation  are  not  always  called 
equally  to  the  succession ;  and  fur- 
ther, tnat  even  the  nearest  in  degree 
of  cognation  is  not  always  preferred. 
For,  as  the  first  place  is  given  to  sui 
heredeSf  and  to  tnose  who  are  num- 
bered with  them,  it  is  evident  that 
the  ffreat-grandson  or  great-^preat- 
grandson  is  preferred  to  the  brother 
or  even  the  rather  or  mother  of  the 
deceased,  although  a  father  and 
mother  (as  we  have  before  observed) 
are  in  the  first  degree  of  cognation, 
a  brother  in  the  second,  a  great- 
grandson  in  the  third,  and  a  great- 
great-grandson  in  the  fourth;  neither 
does  it  make  any  difference  whether 
the  descendants  were  under  the 
power  of  the  deceased  at  the  time  of 
nis  death,  or  out  of  his  power,  either 
by  being  themselves  emancipated,  or 
by  being  the  children  of  those  who 
were  so,  nor  whether  they  were  de- 
scended by  the  female  line. 
D.  xxxviiL  10.  1,  2. 


12.  Amotis  quoque  suis  heredi- 
bus.  et  quos  inter  suos  heredes  voouri 
diximus,  agnatus  c^\n  integrum  jus 
agnationishabet,  etiamsi  longissimo 
gradu  sit,  plerumque  potior  habetur 
quam  proximior  cogxiatus;  nam  pa- 


12.  But,  when  there  are  no  mi 
heredeSy  nor  any  of  those  who  are 
called  with  them,  then  an  agn(Uus 
who  has  retained  his  fiill  rights, 
although  he  be  in  the  most  distant 
degreoi  is  generally  prefeired  to  a 
C 
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tniineposyel  proneposavuiiculo  yel 
matertersepnefertur.  Totiensigitur 
didmuSy  aut  potiorem  haberi  eum 
qui  proximiorem  gradom  co^a- 
tionis  obtinet,  aut  pariter  vocan  eos 
qui  cognati  suot,  quodens  neque 
euorum  heredum  jure  quique  inter 
8UO0  heredes  sunt,  neque  agnationis 
jure  aliquis  prseferri  debeat,  secun- 
dum ea  quiB  tradidimus.  Ezceptis 
fratre  et  sororo  en>ancipatu,  qui  ad 
successionem  fratmm  vel  sororum 
Yocantur ;  qui  et  si  capite  deminuti 
sunt,  tamen  prsBferuntur  ceteris  ul- 
terioris  gradus  agnatis. 


Gai.  iii.  27. 1 


eognatuB  in  a  nearer  degree;  thus 
the  grandson  or  great-grandson  of  a 
paternal  uncle  is  preferred  to  a  ma- 
ternal uncle  or  aunt.  Thus,  when 
we  say  that  the  nearest  in  degree  of 
cognation  is  called  to  the  succession, 
or  if  there  be  many  in  the  same  de- 
gree, that  they  are  all  called  equally, 
we  only  say  so  because  there  are  no 
MM*  heredes,  nor  any  of  those  who  are 
called  with  them,  nor  any  one  who 
ought  to  be  preferred  by  right  of 
offnatio,  accoraing  to  the  principles 
we  have  laid  down.  And  we  must 
notice  the  exception  made  in  the 
case  of  an  emancipated  brother  and 
sister  who  are  called  to  the  succes- 
sion of  their  brothers  and  sisters: 
for,  although  they  have  suffered  a 
capitis  denwudiOf  they  are  neverthe- 
less preferred  to  all  agntUi  of  a  mora 
remote  degree. 

9 :  C.  V.  80.  40. 


Trr.  VII.   DE  SUCCESSIONE  LIBERTORUM. 


Nunc  de  libertorura  bonis  videa- 
mus.  Olim  itaque  licebat  liberto 
patrenum  suum  impune  testamento 

Sreeterire ;  nam  ita  aemum  lex  Duo- 
ecim  Tabularum  ad  hereditatem 
liberti  vocabat  patronum,  si  intes- 
tatus  mortuus  esset  libertus  nullo 
suo  herede  relicto :  itaque  intestato 
quoque  mortuo  liberto,  si  is  suum 
heredem  reliquisset,  patrono nihil  in 
bonis  ej  us  i  uns  erat.  Et  si  quidem 
ex  naturalibus  liberis  aliquem  suum 
heredem  reliquisset,  nulla  videbatur 

?[uerela;  si  vero  adoptivus  filius 
iiisset,  aperte  iniquum  erat  nihil 
juris  patrono  superesse. 


We  will  now  speak  of  succession  to 
freedmen.  A  freedman  might  for- 
merly, with  impunity,  omit  in  his 
testament  any  mention  of  his  patron, 
for  the  law  of  the  Twelve  Tables 
called  the  patron  to  the  inheritance 
onlv  when  the  freedman  died  intestate 
witnoutleavingany  suusheres.  There- 
fore, though  he  had  died  intestate, 
yet  if  he  had  left  a  suus  heres,  the 
patron  had  no  claim  upon  his  estate. 
And  when  the  suusheres  was  tLnaXural 
child  of  the  dece&sed,  the  patron  had 
no  cause  of  complaint;  but  when  the 
suus  heres  was  only  an  adopted  son, 
it  was  manifestly  unjust  that  the 
patron  should  have  no  claim. 


Gai.  iiL  39,  40. 

The  law  of  the  Twelve  Tables  regulated  the  succession  to 
enfranchised  slaves  as  follows :  an  enfranchised  slave  had  no 
agnatij  for  he  belonged  to  no  civil  family ;  but  he  might  marry 
and  found  a  family  of  his  own,  and  then  his  children  would  be 
his  8ui  heredeSf  or  he  might  gain  sui  heredes  by  adoption.  If 
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he  died  intestate,  his  8ui  heredea  succeeded  to  him ;  and  in 
default  of  sui  heredea,  the  patron,  or,  if  the  patron  were  dead, 
the  children  of  the  patron,  took  the  place  of  agnati  and  received 
the  inheritance.  The  enfranchised  slave  had,  however,  full 
power  to  make  a  testament,  and  might  pass  over  both  his  own 
eui  heredea  and  his  patron.  A  female  slave,  however,  if  eman- 
cipated, could  not  exclude  the  patron  from  her  inheritance  ;  for 
she  could  have  no  aui  heredea^  being  a  woman ;  and  as  she 
was  always,  on  account  of  her  sex, considered  under  the  tutela  of 
her  patron,she  was  incapableof  making  a  testament  unless  with 
the  consent  of  her  patron.  (Ulp.  Reg.  29.  2 ;  Gai.  iii.  43.) 

1.  Quade  causa^  postea  prntoris        1.  This  unfairness  in  tbe  law  was 

edicto  h»c  juris  ini^uitas  etnendata  therefore  afterwards  amended  by  tbe 

est   Sive  enim  faciebat  testsmen-  edict  of  the  pnetor.   Every  freedmiin 

turolibertusyjubebaturitatestariut  who  made  a  testament  was  com- 

patrono  partem  dimidiam  bonorum  manded  to  make  such  a  disposition 

suorum  relinqueret,  et  si  aut  nihil  of  bis  property  as  to  leave  one-balf 

aut  minus  parte  dimidia  reliquerat,  to  bis  patron ;  and,  if  the  testator 

dabatur  patrono  contra  tabulas  tes-  left  bim  nothing,  or  less  than  a  hi^lf, 

tamenti  partis  dimidi®  bonorum  tbentbepossessionof  half  was  given 

possessio ;  sive  iotestatus  morieba-  to  the  patron  contra  tabulas.  ^d  if 

tur  suo  herede  relicto  tilio  adoptivo,  a  freedman  died  intestate,  leaving  an 

dabatur  leaue  patrono  contra  hunc  adopted  son  as  his  suus  heresy  still  the 

suum  hereaem  partis  dimidisB  bo-  possession  of  a  half  was  given  to  the 

norum  possessio.    Prodesse  autem  patron.  Butthe  patron  was  excluded 

liberto  solebant  ad  excludendum  oy  the  natural  children  of  a  freedman, 

patronum  naturales  liberi ,non  solu  m  not  only  by  those  in  his  power  at  th e 

Suos  in  potestate  mortis  tempore  time  of  his  death,  but  by  those  chil- 

abebat,  sed  etiam  emancipati  et  in  dren  also  who  had  been  emancipated, 

adoptionemdati,  si  niodo  ex  aliqua  or  given  in  adoption,  provided  that 

parte    script!  beredes    erant,   aut  they  were  instituted  heirs  for  any 

pneteiiti  contra  tabulas  bonorum  part,  or,  in  case  they  were  omitted, 

possessionem  ex  edicto  petierant ;  nad  demanded  the  possession  contra 

nam  exheredati  nuUo  modo  repel-  tabuiaSj  under  the  praetorian  edict, 

lebant  patronum.  For  disinherited  children  did  not 

ever  exclude  the  patron. 

Gai.  iii.  41. 

The  praetor  considered  it  hard  that  a  testament,  or  «ui  heredea 
gained  by  adoption^  or  by  the  marriage  of  a  wife  in  viana, 
should  exclude  the  patron.  This  was  to  exclude  him  by  purely 
voluntary  acts  of  the  slave.  If  the  slave  had  children  really 
born  to  him,  that  constituted  a  good  reason  why  the  patron 
should  be  excluded,  and  in  this  case  the  praBtor  did  not  inter- 
fere. It  is  to  be  observed  that  the  praetor  left  the  law  as  it  was 
if  it  was  3,patronaj  or  a  female  child  of  the  patroiiua,  who  was 
excluded  (Gai.  iii.  49 ;  Ulp.  Reg.  29.  4.) ;  but  by  the  lex  Papia 
Pappwa  women  with  a  ceilain  number  of  children  were  placed 
on  a  level  with  men  in  this  respect. 

C  C2 
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2.  Pofitea  lege  Papia  adaucta  sunt 
jura  patronorum  qui  locupletiores 
libertos  habebant:  cautum  estenim 
ut  ex  bonis  ejus  qui  sestertium  cen- 
tum millium  patrimonium  relique- 
rat,  ct  pauciores  quam  tres  liberos 
babebaty  sive  is  testaniento  facto 
sire  intestate  mortuua  erat,  virilis 
pars  patrono  deberetur.  Ttaque, 
cum  unum  quidem  filium  filiamve 
beredem  reliquerat  libertus,  perinde 
pars  dimidia  debebatur  patrono,  ac 
si  is  nine  ullo  filio  filiave  testatus 
decessisset ;  cum  yero  duos  duasve 
heredes  reliquerat,  tertia  pars  de- 
bebatur patronOy  Si  tres  reliquerat, 
repellebatur  patronus. 


2.  But  afterwards  the  rij^bts  of 
patrons,  who  had  wealthy  freedmen, 
were  enlarged  by  the  lex  Papia,  which 
provides  that  he  shall  have  one^ual 
share  in  the  distribution  of  the  efiects 
of  his  freedman,  whether  dying  tes- 
tate or  intestate,  if  the  freedman  has 
left  a  patrimony  of  a  hundred  thou- 
sand sesterces,  and  fewer  than  three 
children.  Thus,  if  a  freedman  pos- 
sessed of  such  a  fortune  has  left  only 
one  son  or  daughter  as  heir,  a  half 
is  due  to  the  patron,  exactly  as  if  the 
deceased  haa  died  testate,  without 
having  any  son  or  daughter.  But, 
when  there  are  two  heirs,  male  or 
female,  a  third  part  only  is  due  to  the 
patron ;  and,  when  there  are  three, 
the  patron  is  wholly  excluded. 


Gai.  iii.  42. 


3.  Sednostraconstitutio  quam  pro 
omnium  notione  g^'seca  lingua  com- 
pendioso  tractatu  habito  composui- 
mus,  ita  hujusmodicausasdeiinivit, 
ut  si  quidem  libertus  vel  liberta 
minores  centenariis  sint,  id  est, 
minus  centum  aureis  habeant  sub- 
stantiam  (sic  enim  legis  Papiee 
sum  mam  interpretati  sumus,  ut  pro 
mille  sestertiis  unus  aureus  com- 
putetur)  nullum  locum  habeat  pa- 
tronus in  eorum  successionem,  si 
tamen  testamentum  fecerint;  sin 
autem  intestati  decesseiint  nullo 
liberorum  relicto,  tunc  patronatus 
ills  (quod  erat  ex  lege  Duodecim 
Tabularum)  integrum  reservavit 
Cum  vero  majores  centenariis  sint, 
si  heredes  vel  bonorum  possessores 
liberos  habeant,  siye  unum  sive 
plures  cujuscumque  sexus  vel  gra- 
dus,  ad  eos  successionem  parentium 
deduximus,  patronis  omnibus  una 
cumsuaprogeniesemotis;  sin  autem 
sine  liberis  decesserint,  si  quidem 
intestati,  ad  omnem  hereditatem 
patronos  patronasque  vocavimus. 
Si  vero  testamentum  quidem  fece- 
rint, patronos  autem  vel  patronas 
Snsterierint,  cum  nullos  liberos  ha- 
erent,  vel  habentes  eos  exhereda- 
verint,  vel  mater  sive  avusmatemus 
eos  prseterierit,  ita  ut  non  possint 
argui  inoificiosa  eorum  testamenta, 
tunc  ex  nostra  constitutione  per 


3.  But  our  constitution,  published 
in  a  compendious  form,  and  in  the 
Greek  languagre,  for  the  benefit  of  all 
nations,  established  the  following 
rules.  If  a  freedman  or  freedwoman 
are  less  than  centenarii,  i.e.  when 
their  fortune  does  not  reach  a  hun- 
dred aurei,  (the  amount  at  which  we 
estimated  the  sum  mentioned  in  the 
lex  Papia,  counting  one  aureus  for  a 
thousand  sesterces,)  the  patron  shall 
not  be  entitled  to  any  snare  in  the 
succession,  provided  the  deceased  haa 
made  a  testament.  But  where  a 
freed  man  or  woman  dies  intestate, 
and  without  children,  the  right  of 
patronage  is  mantained  undimi- 
nished, and  is  as  it  formerly  was* 
according  to  the  law  of  the  Twelve 
Tables.  But  if  a  freed  person  leave 
more  than  a  hundred  aurei,  and  has 
one  child  or  several,  whatever  be 
their  sex  or  degree,  as  his  heirs  or 
the  possessors  of  his  goods,  such 
child  or  children  shall  succeed  their 
parent  to  the  exclusion  of  every 
patron  and  his  issue ;  but  if  he  die 
without  children  and  intestate,  we 
have  called  the  patrons  or  patronesses 
to  his  whole  inneritance.  If  he  has 
made  a  testament,  omitting  his  pa- 
tron, and  has  left  no  children,  or  has 
disinherited  them,  or  if  a  mother  or 
maternal  grandfather  has  omitted 
them,  80  however  that  such  testa- 
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bonorum  possessionem  contra  ta- 
bulas,  non  dimidiam  (ut  antea)  sed 
tertiam  partem  bonorum  liberticon- 
sequantur,  vel  quod  deest  eis  ex 
constiiutione  nostra  repleatur,  si 
quando  minus  tertia  parte  bonorum 
suorum  libeitus  vel  liberta  eis  reli- 
(juerit ;  ita  sine  onere,  ut  nee  liberia 
bberti  libertieve  ex  ea  parte  legata 
Tel  tideicommissa  praestentur,  sed 
ad  coheredes  hoc  onus  redundaret : 
multi^  aliis  casibus  a  nobis  in  prse- 
fata  constitutione  conpegatis  ^uos 


ments  cannot  be  attacked  as  inoffi- 
cious, then,  according  to  our  consti- 
tution, the  patron  shall  succeed  by  a 
possession  contra  tabuias,  not  to  a  half 
as  formerly,  but  to  the  third  part  of 
the  estate  of  the  deceased  freedman,  or 
shall  have  any  deficiency  made  up  to 
him  in  case  the  freed  man  or  woman 
has  left  him  a  less  nhare  than  a  third 
of  h  is  or  her  estate.  But  this  third  part 
shall  not  be  subject  to  any  charire, 
so  much  so  that  it  shall  not  fumisk 
anything  towards   any  legacies 


necessarios  esse  ad  hujusmodi  juris   Jideicommisaa,  even  though  given  for 


dispositionem  perspeximus,  ut  tarn 
patroni  patronseque  quam  liberi 
eorum,  nee  non  qui  ex  transverso 
latere  veniunt  usaue  ad  quintum 
gradum,  ad  successionem  libercorum 
vocentur,  sicut  ex  ea  constitutione 
intelligendum  est,  ut  si   ejusdem 


the  benefit  of  the  children  of  the 
deceased ;  but  the  whole  burden  shall 
fall  exclusively  on  the  co-heirs  of  the 
patron.  In  the  same  constitution  we 
nave  collected  many  other  decisions 
which  we  thought  necessary  to  settle 
the  law  on  the  subject.     Thus,  pa- 


Satroni  vel  patronse,  vel  duorum    trons  and  patronesses,  their  children 
uarum  plunumve  liberi  sint,  qui    and  collateral  relations,  as  far  as  the 


proxinuor  est  ad  liberti  seu  libertSB 
vocetur  successionem,  et  in  capita 
non  in  stirpes  dividatur  successio, 
eodem  modo  et  in  iis  qui  ex  trans- 
verso  latere  veniuntservando.  Pene 
enim  consonantia  jura  ingenuitatia 
et  libertinitatis  in  successionibus 
fecimus. 


fifth  degree,  are  called  to  the  succes- 
sion of  their  freedmen  and  freed- 
wonien  ;  as  may  be  seen  in  the  con- 
stitution itself.  And,  if  there  ba 
several  children,  whether  of  one,  two, 
or  more  patrons  or  patronesses,  the 
nearest  in  degree  is  called  to  the 
succession  of  the  freedman  or  freed- 
woman ;  and  the  estate  is  divided  per 
capita  and  not  per  stirpes.  It  is  the 
same  with  collaterals ;  for  we  have 
made  the  laws  of  succession  almost 
the  same  as  regards  persons  free 
bom  and  enfranchised  slaves. 

Doing  jaway  with  all  distinction  of  sex,  and  making  the 
claim  of  the  patrona  the  same  as  that  of  the  patronus^  and 
the  position  of  the  liberta  the  same  aa  that  of  the  libertus^ 
Justinian  thus  regulates  the  succession  ah  inteatato:  first 
come  the  children  of  the  freedman,  whether  in  his  power  or  not, 
or  even  if  born  before  he  was  enfranchised ;  then,  if  he  has  no 
children,  come  the  patron  and  his  descendants ;  in  default  of 
these,  the  collaterals  of  the  patron  to  the  fifth  degree.  If  the 
freedman  has  children,  he  can  make  any  testament  he  pleases ; 
if  he  has  not,  he  can  only  make  what  testament  he  pleases 
provided  his  fortune  is  less  than  one  hundred  aurei ;  if  it  is 
more,  he  must  leave  the  patron  one  unencumbered  third,  or  the 
law  will  give  this  third  contra  tabulaa. 

4.  Sed  hssc  de  iis  libertinis  hodie  4.  What  we  have  said  relates  in 
dicenda  sunt,  qui  in  civitatem  Ro-    these  days  to  freedmen  who  are  citir 
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manam  peTvenenint,  cum  nee  sunt 
alii  liberti,  simul  Dedititiis  et  La- 
tinis  sublatis;  cum  Latinorum  leg^- 
timsB  succesaiones  nullie  penitus 
erant,  qui,  licet  ut  liberiyitam  suam 
peragebant,  attamen  ipso  ultimo 
spiritu  simul  animam  atque  libertar 
tern  amittebant,  et  quasi  servorum 
ita  boDa  eorum  Jure  quodammodo 
peculii  ex  lege  Junia manumissores 
detinebant.  Postea  Tero  senatus- 
consulto  Largiano  cautum  fuerat, 
ut  liberi  manumissoris  non  nomi- 
natim  exheredati  facti  extraneis 
heredibus  eorum  in  bonis  Latino- 
rum  prseponerentur.  Quibus  super- 
venit  etiam  divi  Trajaoi  edictura, 
quod  eumdem  hominem,  si  invito 
vel  ignorante  patrono  ad  civitatem 
venire  ex  beneiicio  principis  festi- 
navit,  faciebatvivum  quidem  civem 
Romanum,  Latinum  vero  morien- 
tern.  Sed  nostra  constitutioney 
propter  bujusmodi  conditionum 
vices  et  alias  difficultates,  cum  ipsis 
Latinis  etiam  legem  Juniam  et 
senatus-consultum  Largianum  et 
edictum  divi  Trajani  in  perpetuum 
deleri  censuimus,  ut  omnee  liberti 
civitate  Romana  fruantur,  et  mira- 
bill  modo  quibusdam  adjectionibus 
ipsas  vias  qusB  in  Latinitatem  du- 
cebanty  ad  civitatem  Romanam  ca- 
piendam  transposuimus. 


zens  of  Rome ;  for  there  are  now  no 
others,  there  being  no  more  DedUitii 
or  Latvu.  And  the  Latmi  never 
enjoyed  any  legal  right  of  succes- 
sion ;  for  although  they  lived  as  free,  . 
yet,  with  their  hat  breath,  they  lost 
at  once  their  life  and  liberty:  and 
their  goods,  like  those  of  slaves, 
were  claimed  by  their  manumittor, 
as  a  kind  oipecuHum^  by  virtue  of  the 
lex  Junta  Norbtma,  It  waa  afterwards 
provided  by  the  /tenatus-conm&wn 
Jjargianum,  that  the  children  of  a  ma- 
numittor, not  disinherited  by  name, 
should  in  the  succession  to  the  goods 
of  a  Latin,  be  preferred  to  any  stran- 
gers whom  a  manumittor  might  in- 
stitute his  heirs.  The  edict  of  the  Em- 
peror Trajan  followed ,  by  which,  if  a 
slave,  either  against  the  will  or  with- 
out the  knowledge  of  his  patron,  had 
obtained  Roman  citizenship  by  fa- 
vour of  the  emperor,  he  was  re- 
garded as  free  during  his  life,  but  at 
his  death  was  looked  on  as  a  Latin. 
But  we,  being  dissatisfied  with  the 
difficulties  attending  these  changes 
of  condition,  have  thought  proper,  by 
our  constitution,  for  ever  to  abolish 
the  Latini,  and  with  them  the  lex 
JuniOf  the  setuUu^-consuHum  Lartfia' 
numy  and  the  edict  of  Trajan ;  so  that 
all  freed  men  whatever  become  citi- 
zens of  Rome.  And  we  have  happily 
contrived  by  some  additional  dispo- 
sitions, that  the  manner  of  confer- 
ring the  freedom  of  Latins  has  now 
become  the  manner  of  conferring 
Roman  citizenship. 


Gai.  iii.  66-^8.  63-66.  71-73  j  C.  vii.  6. 


Latini  Juniani.     See  Bk.  i.  Tit.  5.  3. 

Senatus-consulto  Largiano.  This  senatuLS-coTisultum  was 
passed  in  the  time  of  Claudius,  and  in  the  consulate  of  Lupus 
and  Largus.  (Gai.  iii.  63-67.)  As  we  might  infer  from  the 
text,  the  rights  of  the  children  of  the  patron  to  the  succession 
of  a  Latinua  Junianua  remained  if  they  were  disinherited  in 
any  other  way  than  by  name. 

By  the  edict  of  Trajan  the  rights  of  the  patron  were,  in  the 
case  mentioned  in  the  t^xt,  restored  at  the  death  of  a  Latinus 
exactly  as  if  the  Latinua  had  never  become  a  citizen  by  im- 
perial rescripU     (Gtai.  iii.  72.)     As  to  the  modes  in  which  a 
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Latinus  could  acquire  the  rights  of  full  citizenship,  see  note 
on  Bk,  i.  Tit  5.  3. 


Tit.  VIII.    DE  ASSIGNATIONE  LIBERTORUM. 


In  summay  quod  ad  bona  liberto- 
nmiy  admonendi  sumus  censuisse 
senatum,  ut  quamTis  ad  omnes  pa- 
troni  UbeTOS  qui  ejuadem  gradus 
aunt^  SBqualiter  bona  libertorum 
pertineant,  tamen  licere  parent!  uni 
ex  liberia  assi^are  libertum:  ut 
post  mortem  ejus  solus  is  patronus 
nabeatur  cui  assignatus  eet,  et  ceteri 
liberi  qui  ipsi  quocjue  ad  eadem 
bona,  nulla  assignatione  interveni- 
ente,  pariter  admitterentur,  nihil 
juris  m  lis  bonis  habeant ;  sed  ita 
demum  pristinum  jus  recipiunt,  si 
is  cui  asflignatus  est  decesserit  nul- 
lis  liberis  relictie. 


Finally,  with  regard  to  the  goods 
of  freedmen,  we  must  remember  that 
the  senate  has  enacted,  that  although 
the  ffoods  of  freedmen  belong  equaUj 
to  all  the  children  of  the  patron  who 
are  in  the  same  degree,  yet  a  parent 
may  assign  a  freedman  to  any  one  of 
his  children,  so  that,  after  the  death 
of  the  parent,  the  child,  to  whom  the 
freedman  was  assigned,  is  alone  con- 
sidered as  his  patron,  and  the  other 
children,  who  would  have  been  equal- 
ly admitted  had  there  been  no  assig- 
nation, are  wholly  excluded.  But  if 
the  child  to  whom  the  assignation 
has  been  made^  dies  without  issue, 
they  regain  their  former  right. 

D.  xxxyiii.  4.  1. 

The  senate  enacted  this  by  the  conaultum  mentioned  in 
paragr.  3. 

1.  Nee  tantum  libertum,  sed etiam        1.  Not   only  a   freedman,  but  a 

libertam,  et  non  tantum  filio  nepo-  freedwoman   may  be  assigned,  and 

tive,  sed  etiam  filisa  neptive  asaig-  not  only  to  a  son  or  erandson,  but 

nare  permittitur.  to  a  daughter  or  granddaughter. 

D.  xxxviii.  4. 1,  and  3.  1,  2. 

But  it  was  necessary  that  the  child  or  grandchild  should  be 
in  the  power  of  the  patron. 


2.  Datur  autem  hsec  assiciiaudi 
fSftcultas  ei  qui  duos  pluresve  liberos 
in  potestate  habebit,  ut  iis  ^uos  in 
potei^tate  habet,  astdgnare  ei  liber- 
tum libertamye  liceat.  Unde  quse- 
rebatur,  si  eum  cui  assignaverit 
postea  emancipaverit,  num  evanes- 
cat  assignatio  P  Sed  placuit  eya- 
nescere,  quod  et  Juliano  et  aliis 
pleriaque  visum  est. 


2.  The  power  of  assigning  freed 
persons  is  ^ven  to  him  who  has  two 
or  more  children  in  his  power,  and  it 
is  to  children  in  his  power  that  a  fa- 
ther may  assign  a  freedman  or  freed- 
woman. Hence  the  question  arose, 
supposing  a  father  assigned  a  freed- 
man to  his  son,  and  afterwards  eman- 
cipated that  son,  whether  the  assign- 
ment would  be  destroyed.  It  has 
been  determined  that  it  is  destroyed; 
such  was  the  opinion  of  Julian  and 
of  most  others. 


D.  xxxyiii.  4.  1^  and  13. 1. 
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The  aeTiatua-'CovMUtUTa  did  not  allow  the  patron  to  give  the 
freedman  new  heirs,  but  only  to  give  a  preference  to  particular 
heirs.  If  the  children  passed  out  of  the  power  of  the  patron, 
they  would  cease  to  be  heirs  of  the  freedman. 


3.  Nee  interest  testamento  qiiis 
aasignet  an  sine  testamento,  sed 
etiamquibuscumqueTerbis  patronis 
hoc  permittitur  facere  ex  ipso  sena- 
tuB-consultOy  quod  Claudianis  tern- 
poribus  factum  est  Suillo  Bufo  et 
Osterio  Scapula  consulibus. 


3.  It  makes  no  difference,  whether 
the  assignment  of  a  freedman  be 
made  by  testament,  or  without  a  tes- 
tament And  patrons  may  make  it 
in  any  terms  'miatever,  by  virtue  of 
the  senatttS'ConsuUum  passed  in  the 
time  of  Claudian,  in  tne  consulship 
of  Suillus  Rufus  and  Osteiius  Sca- 
pula. 
D.  zzxyiii.  4.  1,  pr.  and  3. 

The  date  of  this  aenatiiS'-co^isuLtum  is  given  as  a.d.  45. 

Just  as  any  expression  of  the  wishes  of  the  patron  sufficed 
to  make  an  assignation,  so  any  expression  of  a  contrary  wish 
sufficed  to  revoke  it     (D.  xxxviii.  4. 1.  4.) 


Tit.  IX.     DE  BONOEUM  POSSESSIONIBUS. 


JuB  bonorum  possessionis  intro- 
ductum  est  a  pnetore,  emendandi 
veteris  juris  gratia.  Nee  solum  in 
intestatorum  hereditatibus  vetus  j  us 
eo  modo  praetor  emendavit,  sicut 
supra  dictum  est,  sed  in  eorum  quo- 
q^ue  qui  testamento  facto  decesse- 
nnt ;  nam  si  alien  us  postumus  heres 
fuerit  institutus,  quamvis  heredita- 
tem  jure  civili  adire  non  poterat, 
cum  institutio  non  valebat,  hono- 
laiio  tamen  jure  bonorum  possessor 
efiidebatur,  Tidelicet  cum  a  prsetore 
adjuyabatur:  sed  et  is  a  nostra 
constitutione  hodie  recte  heres  in- 
etituitur,  quasi  et  jure  ci^iU  non 
incognitus. 

Gai.  ii.  242 ;  D.  i.  1. 


The  system  of  bonorum  passessiones 
was  introduced  by  the  praetors  as  an 
amendment  of  the  ancient  law,  not 
only  with  regard  to  the  inheritances 
of  intestates,  as  we  have  said  above, 
but  of  those  also  who  die  after  mak- 
ing a  testament.  For  if  a  posthu- 
mous stranger  were  instituted  heir, 
although  he  could  not  enter  upon 
the  inheritance  by  the  civil  law,  in- 
asmuch as  his  institution  would  not 
be  valid,  yet  by  the  prsetorian  law  he 
might  be  made  the  possessor  of  the 
goods,  because  he  received  the  assist- 
ance of  the  prsBtor.  Such  a  person 
may  now,  by  our  constitution,  be 
legally  instituted  heir  as  being  no 
longer  unrecognised  by  the  civil  law. 

71 ;  B.  xxxviii.  6.  1. 


The  ju8  civile  knew  of  no  other  mode  of  succession  than 
that  of  those  who  were  strictly  heredes.  The  praetor  intro- 
duced a  new  mode,  that  by  giving  possession  of  the  goods. 
Tliis  was,  in  its  origin,  merely  the  placing  the  heir  under  the 
civil  law  in  possession  of  the  hereditaa  in  case  this  possession 
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was  withheld :  and  then  the  praetor  being  thus  called  on  to 
admit  to  the  possession,  in  process  of  time  regulated  this  ad- 
mission by  the  feeling  of  natural  justice  which  it  was  part  of  his 
province  to  entertain,and  admitted,  in  many  cases,  those  whose 
blood  gave  a  claim,  in  preference  to  those  whom  the  course  of 
the  civil  law  marked  out.  He  did  not,  indeed,  admit  any  one 
whom  the  law  expressly  rejected  ;  for  the  praetor  could  not 
openly  violate  the  law ;  but  when  the  law  was  silent,  the  praetor 
took  advantage  of  this  silence  to  admit  persons  whom  the  law 
passed  over.  (D.  xxxvii.  1.  12.  1.)  He  never  gave  the  domi- 
nium  Quiritarium  in  any  of  the  goods  of  the  inheritance,  but 
only  the  doviinium  honitariuTvi  (see  Introd.  sec.  62),  i.e.  he 
made  all  that  constituted  the  inheritance  a  part  of  the  goods 
(^  in  bonis ')  of  the  person  to  whom  he  gave  the  possession. 

1.  Aliquando  taxnen  Deque  emen-  1.  But  the  pmtor  8ometime9  be- 
daudi  Deque  impu^aadi  veteris  stows  the  possessioD  of  goods  with 
juris,  sed  magis  coDDrmaDdi  gratia  a  wish  Dot  to  amend  or  impugn  the 
pollicetur  boDorum  possessionem  ;  old  law,  but  to  confirm  it,  for  he  gives 
nam  illis  quoque,  qui  recte  facto  te»-  possession  secundum  tabuias  to  those 
tamento  heredes  instituti  sunt,  dat  who  are  appointed  heirs  by  regular 
secundum  tabulas  bonorum  posses-  testament.  He  also  calls  m  heredes 
sioDem.  Item  ab  intestato  suos  and  agnati  to  the  possession  of  the 
heredes  et  agnatos  ad  boDorum  pos-  goods  of  intestates,  and  yet  the  in- 
sessionem  vocat ;  sed  et  remota  heritance  would  be  their  own  by  the 
quo<}ue  bonorum  possessione,  ad  eos  civil  law,  although  the  praetor  did  not 
pertmet  hereditas  jure  civili.  interpose  his  authority. 

Gal  iii.  34;  D.  xxxvii.  1.  6. 1. 

The  person  to  whom  the  praetor  gave  the  honorum  poasessio 
could  make  use  of  the  interdict  (see  Introd.  sec.  107)  begin- 
ning with  the  words  *  Quorum  bonorum ;'  and  as  this  was  the 
readiest  way  of  procuring  the  praetor's  aid  in  being  placed  in 
possession,  the  heir  might  be  glad  to  adopt  it,  though  the 
po88e88io  bonorum  did  not  give  him,  as  it  did  others,  a  title  to 
succeed,  which  he  would  not  otherwise  have  had. 

2.  Quos  autem  praetor  solusvocat  2.  But  those  whom  the  praetor 
adhereditatem^heredesquidemipso  alone  calls  to  an  inheritance,  do  not 
jure  non  fiunt,  nam  praetor  heredem  in  law  become  heirs,  inasmuch  as 
facere  non  potest :  per  legem  enim  the  praetor  cannot  make  an  heir,  for 
tantum  vel  similem  juris  constitu-  heirs  are  made  only  by  law,  or  by 
tionem  heredes  fiunt,  veluti  per  what  has  the  effect  of  a  law,  as  a 
senatus-consulta  et  constitutiones  «6na^fM-coyMu/^tem,  or  an  imperial  con- 
principales ;  sed  cum  eis  praetor  dat  stitution.  But  when  the  praetor  gives 
lx>nonim  possessionem,  loco  here-  any  persons  the  possession  of  g<K)ds, 
dum  constituuntur  et  yocantur  bo-  they  stand  in  the  place  of  heirs,  and 
norum  possessores.  Adhuc  autem  are  called  the  possessors  of  the  goods, 
et  alios  complures  gradus  praetor  The  praetors  have  also  devised  many 
fedt  in  bonorum  possessionibus  dan-  other  orders  of  persons  to  whom  the 
dis,  dum  id  agebat  ne  quis  sine  suo-  possessioa  of  goods  may  be  granted, 
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ceasore  moreretur;  nam  angustissi- 
mis  ilnibus  constitutiim  per  legem 
Duodecim  Tabularum  jus  percipi- 
endarom  hereditatum  pnetor  ex 
bono  et  saquo  dilatavit 


from  a  wish  to  ensure  that  no  man 
should  die  without  a  successor.  In 
shorty  the  right  of  succeeding  to  in- 
heritances, which  was  confined  within 
yery  narrow  limits  by  the  laws  of  the 
Twelve  Tables,  has  been  extended 
by  the  prsetors  in  conformity  to  the 
principles  of  justice  and  equity. 


Gai.  iii.  18.  26.  32. 


8.  The  testamentary  possessions 
of  goods  are  these.  Firat,  that  which 
is  given  to  children  paAsed  over  in 
the  testament ;  this  is  called  contra 
tabuJUu,  Secondly,  that  which  the 
praetor  promises  to  all  those  legally 
mstituted  heirs,  and  is  therefore 
called  possesm  secundum  tabvku. 
After  having  spoken  of  these,  he 
passes  on  to  intestacies;  and  first 
ne  gives  the  possession  of  goods, 
called  Wide  Uheriy  to  the  mi  heredes, 
or  to  those  who  by  the  praetorian 
edict  are  numbered  among  the  md 
heredes ;  secondly,  to  the  legal  heirs ; 
thirdly,  to  the  ten  persons  who  were 
preferred  to  a  patron,  if  a  stranger ; 
and  these  ten  persons  were,  a  father ; 
a  mother ;  a  grandfather  or  grand- 
mother, paternal  or  maternal;  a  son ; 
a  daughter;  a  grandson  or  grand- 
daughter, as  well  by  a  daughter  as  by 
a  son ;  a  brother  or  sister,  either  con- 
sanguine or  uterine.  Then,  fourthly, 
he  gave  the  possession  of  goods  to 
the  nearest  cognati\  fifthly,  ^tum 
quern  ex  familiaj  to  the  nearest 
member  of  the  family  of  the  patron ; 
sixthly,  to  the  patron  or  patroness, 
and  to  their  children  and  parents; 
seventhly,  to  a  husband  and  wife ; 
eighthly,  to  the  cognati  of  the  manu- 
mittor. 
Gai.  iii.  26,  27.  80;  D.  xxxviii.  6.  1. 

The  various  kinds  of  possessions  of  goods  may  be  divided 
according  as  they  were  testamentary  {ex  teatamento)  or  ab 
inteatato.  Under  the  first  head  come  the  two  kinds  called 
contra  tabulas  and  secundum  tabulas. 

1.  The  posaessio  contra  tabulas  was  given,  as  it  is  said  in 
the  text,  to  children  passed  over  in  the  testament-  It  was  not 
given  against  the  testament  of  women,  as  they  had  no  sui 
heredes.     (D.  xxxvii.  4.  4.  2.) 

2.  The  possessio  secundum  tabulae  was  givennot  only  when 


8.  Sunt  autem  bonorum  posses- 
siones  ex  testamento  quidem  hse : 
prima,  quae  prieteritis  liberis  datur, 
vocaturque  contra  tabulas;  secimda, 
quam  omnibus  jure  scriptis  heredi- 
Dus  pnetor  pollicetur,ideoquevoca- 
tur  secundum  tabulas.  Et  cum  de 
testamentis  prius  locutus  est,  ad  in- 
testatos  transitum  fecit :  et  primo 
loco  suis  heredibus,  et  iis  qui  ex 
edicto  prsetoris  inter  suos  connume- 
rantur,  dat  bonorum  possessionem 
qiUB  vocatur  unde  liberi ;  secundo 
legitimis  heredibus;  tertio  decem 
personis  quas  extraneo  manumissori 
pneferebat  Sunt  autem  decem  per- 
sonse  hse:  pater  mater,  avus  avia 
tam  patemi  quam  matemi;  item 
filius  filia,  nepos  nepds  tam  ex  tilio 
quam  ex  filia;  frater  soror,sive  con- 
sanguinei  sunt  sive  uterini.  Quarto 
cognatiB  proximis,quinto  tum  quem 
ex  familia,  sexto  patrono  et  patronse 
liberisque  eorum  et  parentibus,  sep- 
timo  viro  et  uxoii,  octavo  cognatis 
manumissoiis. 
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the  testament  was  in  due  form  and  valid,  but  also  when  it  would 
have  had  no  effect  according  to  the  civil  law.  The  praetor  gave 
the  possession  though  the  testament  was  defective  in  form,  as, 
for  instance,  if  it  contained  no  familice  mancipatio  or  nuncu- 
pation. (Ulp.  Reg.  28.  6.  See  Bk.  ii.  Tit-  10.)  The  praetor, 
again,  only  required  that  the  testator  should  have  been  capable 
of  making  a  testament  at  the  time  he  made  it  and  at  his  death, 
without  regard  to  the  intermediate  time.  (See  Bk.  ii.  Tit.  10  ; 
D.  zxxvii.  II.  1.  8.)  He  permitted  the  institution  of  the 
posthumous  child  of  a  stranger  (seeBk.  ii.  13),  and  would,  in 
cases  where  a  gift  was  conditional,  place  the  heir  or  legatee  in 
possession  of  the  goods  while  the  condition  was  pending,  and 
remove  him  if  the  condition  was  not  fulfilled.  (D.  xxxvii. 
11.5.) 

The  possessio  secundum  tahulaa  was  not  given  until  after 
that  contra  tabulaSy  that  is,  not  until  it  was  ascertained  there 
were  no  children  passed  over,  or  that  they  had  made  no  claim 
within  the  time  fixed  by  law.    (D.  xxxvii.  11.  2.) 

If  there  was  no  testament,  the  praetor  gave  the  possession 
under  one  of  the  following  heads :  Unde  liberi — Unde  legi- 
timi  —  Uvde  decern  personce — Unde  cognati — Turn  quern  ex 
familia — Unde  libei^paironipatronceque  et  parentes  e(yruni 
—  Unde  vir  et  uxor — Unde  cognati  nianuyrdssiyns. 

These  are  given  in  the  text  in  the  order  in  which  they 
occurred  in  the  edict ;  and  those  beginning  with  unde  are  in 
that  form,  by  a  contraction  for  ea  para  edicti  unde  liberi 
vocantur:  unde  legitimi  vocantur^  &c. 

VoMT  only  have  reference  to  the  succession  of  persons  of  free 
birth  :  Unde  liberiy  unde  legitimi,  unde  cognati^  unde  vir  et 
uxor.     The  other  four  are  only  applicable  to  freedmen. 

1.  The  possesaio  unde  liberi  was  given  to  the  sui  heredes, 
and  those  called  with  them. 

2.  That  unde  legitimi  was  given  to  all  those  who  would  be  the 
heirs  of  the  deceased  by  law,  that  is,  to  those  summoned  to  the 
succession  by  the  law  of  the  Twelve  Tables,  and  those  placed 
in  the  same  rank  by  subsequent  legislation.  Twm,  quem  ei 
heredem  esse  oporteret,  ei  intestatua  Tnortuua  easet.  (D. 
xxxviii.  7.  1.)  It  included  the  aui  heredea^  if  they  did  not 
apply  within  the  time  prescribed  to  them  as  atti  heredea,  the 
agnatiy  those  placed  by  the  constitutions  in  the  rank  of  agnatic 
the  mother  under  the  aencdua-con^ultum  Tertullianum,^  the 
children  under  the  aenatus-conaultum  Orphitianum,  and  the 
patron  and  his  children  as  the  heredea  legitimi  of  their  libertua, 

3.  That  unde  decern  peraonoe  was  given  to  the  ten  persons 
mentioned  in  the  text  in  preference  to  a  stranger  who  might 
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have  emancipated  a  free  person,  after  having  acquired  him  in 
mandpio  for  the  purpose  of  the  Ectitious  sale  necessary  to 
emancipation.  This  emancipation  made  the  emancipator  the 
patron,  and  gave  him  rights  of  succession,  which  the  prsetor 
postponed  by  the  edict. 

4.  The  poasessio  unde  cognati  created  a  new  class  of  persons 
interested  in  the  succession  by  ties  of  blood  which  gave  no 
claim  except  under  the  edict.  The  sui  heredea  and  legitiraiy  if 
they  had  omitted  to  come  in  within  the  time  prescribed  tb 
them,  might  come  in  as  cognatL 

5.  The  po88€88io  turn  quern  ex  familia  was  g^ven  to  the 
nearest  member  of  the  family  of  the  patron,  in  default  of  the 
eui  heredea  taking  under  the  unde  legit  imi.  The  words  are 
an  abridgement  of  part  of  the  edict,  ,  turn  queni  ex  fairdlia 
patroni  proximum  opoi^tebity  vocaboJ  For  the  two  first 
words  is  read  sometimes  tanquam,  sometimes  turn  qua\  but 
turn  qu&m  is  much  the  most  intelligible  reading. 

6.  The  posaeaaio  unde  liheri  patroni  pcUronceque  et  pa- 
rentea  eorum  was  given  to  the  descendants  of  the  patron, 
whether  they  had  been  in  the  power  of  the  patron  or  not,  and 
to  the  ascendants,  whether  the  patron  had  been  in  their  power 
or  not — thus  going  a  step  beyond  the  last-mentioned  pos- 
session, which  was  only  given  to  a  person  in  the  family  of  the 
patron.  This  is  as  probable  an  account  as  any  of  the  use 
of  this  and  the  last  poaaeaaio :  but  so  little  is  known  respect- 
ing them,  that  we  cannot  be  certain  how  they  were  applied. 

7.  The  poaaeaaio  unde  vir  et  uxor  gave  husband  and  wife 
reciprocal  rights  of  succession.  The  only  mode  in  which  one 
married  person  succeeded  by  the  jua  civile  to  the  goods  of 
another  was  when  the  wife  passed  into  the  power  of  her  hus- 
band by  in  manum  conventio. 

8.  The  poaaeaaio  unde  cognati  manumiaaoria  was  given  to 
all  the  blood  relations  of  the  patron.  In  the  possession  given 
exclusively  with  reference  to  the  goods  of  freedmen,  it  was  the 
same  as  with  those  given  alike  of  the  goods  of  free  persons  and 
of  freedmen ;  any  one  who  might  have  applied  for  an  earlier 
possession  might,  if  he  failed  to  do  so  within  the  prescribed 
time,  apply  for  a  later  possession,  in  the  terms  of  which  he  was 
included.  Thus  the  qu£m  proximum  might  apply  as  for  the 
poaaeaaio  unde  liheri  patroni,  &c.,  and  both  he  and  one  of  the 
liberi  patroni  might  have  applied  for  that  unde  cognati 
manumiaaoria. 

If  there  was  no  one  to  whom  possession  of  goods  could  be 
given,  the  right  to  the  goods  devolved  to  the  people,  i.e.  in  the 
times  of  the  emperors,  to  the  fiacua.  {Si  nemo  aity  ad  quem 
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bonorum  possessio  peii^inere  posait,  aut  ait  quidem,  eed  jus 
auum  omiserit,  populo  bona  defo'untur  ex  lege  Julia  cadu- 
caria,)    (Ulp.  Reg.  28.  7.) 


4.  Sed  eaa  (^uidem  pnetoria  in- 
troduxitjurisdictio.  A  nobis  tamen 
nihil  incurioeum  praetermissum  est; 
sed  noetris  oonstitutionibiu  omnia 
corrigentes,  contra  tabulas  quidem 
et  secundum  tabulas  bonorum  pos- 
seflsiones  admidimus,  utpote  neoes- 
saiias  constitutas,  nee  non  ab  intes- 
tate unde  liberi  et  unde  legitimi 
bonorum  poesesaiones.  Qu»  autem 
in  prsetoris  edicto  quinto  loco  posita 
fuerat;  id  est  unde  decem  personse, 
eam  pio  propoaito  et  compendioso 
sermone  superracuam  osteodimus. 
Cum  enim  prsefata  bonorum  pos- 
sessio  decem  personas  prseponebat 
extraneo  manumissori,  nostra  con- 
stitutio  quam  de  emancipatione 
liberorum  fecimus,  omnibus  paren- 
tibus  eisdemque  manumissoribus 
contracta  fiducia  manumissionem 
facere  dedit,  ut  ipsa  manumissio 
eorum  hoc  in  sehabeatprivilegium, 
et  supervacua  iiat  supiadicta  bono- 
rum possessio.  Sublataigiturprfe- 
fata  quinta  bonorum  possessions,  in 
gradum  ejus  sextam  an  tea  bonorum 
possessionem  induximus,  et  quin- 
tam  fecimus  quam  prsetor  proximis 
oognatiB  pollicetur. 


6.  Cumque  anteafueratseptimo 
loco  bonorum  possessio  turn  (^uem  ex 
familia,  et  octavo  unde  libenpatro- 
ni  patronseque  et  parentes  eorum, 
utramque  per  constitutionem  nos- 
tram  quam  de  jurepatronatus  feci- 
muBf  penitus  vacuavimus.  Cum 
enim  aid  similitudinem  successionis 
ingenuorum^libertinorum  sucoessi- 
ones  posuimus,quas  usque  ad  quin- 
tum  tantummodo  gradum  coarcta- 
Timus,  ut  sit  aliqua  inter  ingenues 
et  libertines  differentia,  suificit  eis 
tam  contra  tabulas  bonorum  pos- 
sessio quam  unde  legitimi  et  unde 
cognatiy  ex  quibus  possunt  sua  jura 
Tindicare,  omni  scrupuloeitate  et 


4.  Such  are  the  possessions  of 
goods  introduced  by  the  prietor's 
authority.  We  ourselves,  who  have 
passed  over  nothing  negligently,  but 
nave  wished  to  amend  everything, 
have  admitted  by  our  constitutions 
as  indispensably  necessary,  the  pos- 
session of  goods  contra  tabulas  and 
secundum  tabulaSf  and  also  the  pos- 
sessions ab  intestatOf  called  unde  liberi 
and  unde  letfitim%\  but  with  a  kind 
intention,  and  in  a  few  words,  we 
have  shown,  that  the  possession 
csXi^Aunde  decem  p€r8(m(B,yf\i\c\\  held 
the  fifth  place  in  the  praetor*s  edict, 
was  superfluous;  for  ten  kinds  of 
persons  were  therein  preferred  to  a 
patron  if  a  stranger;  but  by  our 
constitution  on  the  subject  of  the 
emancipation  of  childi*en,  parents 
themselves  are  the  manumittors  of 
their  children,  as  if  under  a  fiduciary 
contract,  which  has  now  become  an 
understood  part  of  the  manumission, 
so  that  this  privilege  belongs  neces- 
sarily to  the  manumission  they  go 
through,  and  the  possession  unde 
decern  personee  is  now  useless.  We 
have  suppressed  it  therefore,  and, 
putting  the  sixth  in  its  place,  have 
now  made  that  the  fifth,  by  which 
the  pnetor  gives  the  succession  to 
the  nearest  cogmUi. 

6.  As  to  the  possession  turn  quern 
ex  familia,  formerly  in  the  seventh 
place,  and  the  possession  unde  liberi 
patroni  patronteque,  et  parentes  eorunty 
m  the  eighth,  we  have  now  annulled 
them  both  by  our  constitution  con- 
cerning the  right  of  patronage.  And 
having  made  the  successions  of  liber- 
tifii  like  those  of  ingenui,  except  that 
we  have  limited  the  former  to  the  fifth 
degree,  so  that  there  may  still  remain 
some  difference  between  them,  we 
think,  that  the  posses.'^ions  contra 
tabulasj  Wide  legitimi,  and  trnde  cog- 
nati  may  suffice  for  the  ingenui  to 
vindicate  their  rights ;  all  the  subtle 
and  intricate  niceties  of  those  two 
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inextricabilieiToreistaramduanim    kinds  of  possessions,  turn  ^uem  ex 
bonorum  possessionum  resoluto.        famiHa  and  unde  patrtmi,  being  done 

away  with. 


6.  Aliam  vero  bonorum  posses- 
sionem quae  unde  vir  etuxor  appel- 
latur,  et  nono  loco  inter  veteres  bo- 
norum possessiones  posita  fuerat,  et 
in  suo  vigore  senrayimus,  et  altiore 
loco,  id  est  sexto,  eam  posuimus : 
decima  veteri  bonorum  possessione, 
quae  erat  imde  cognati  manumis- 
snn^,  propter  causas  enarratas  me- 
Hto  sublata,  ut  sex  tantummodo 
bonorum  possessiones  ordinari» 
permaneant  suo  vigore  pollentes. 

7.  Septima  eassecuta,  quam  op- 
tima ratione  prsetores  introduxe- 
runt:  novissime  enim  promittitur 
edieto  iis  etiam  bonorum  possessio, 
quibus  ut  detur,  lege  vel  senatus- 
consulto  vel  constitutione  compre- 
hensum  est  Quam  neque  bonorum 
possessionibus  quae  an  intestato 
yeniunty  neque  lis  quae  ex  testa- 
meuto  sunt,  praetor stabili  jure  con- 
numeravit;  sed  quasi  ultimum  et 
extraordinarium  auxilium,proutres 
exigit,  accommodavit,  scilicet  iis 
qui  ex  legibus,  senatus-consultis 
constitutionibusve  prindpum  ex 
novo  jure,  vel  ex  teetamento  vel  ab 
intestato^  veniunt 


6.  The  other  possession  of  goods, 
called  vir  et  uxor,  which  held  the 
ninth  place  among  the  ancient  pos- 
sessions, we  have  preserved  in  full 
force,  and  have  given  it  a  higher  place, 
namelj,  the  sixth.  The  tenth  of  the 
ancient  possessions,  called  unde  cog- 
nati manumiasoris,  has  been  deserv- 
edly abolished  for  reasons  already 
given;  and  there  now^  therefore, 
remain  in  force  only  six  ordinary 
possessions  of  goods. 

7.  To  these  a  seventh  possession 
has  been  added,  which  the  praetors 
have  most  probably  introduced.  For 
by  the  last  disposition  of  the  edict, 
possession  of  goods  is  promised  to 
aU  those  to  whom  it  is  given  by  any 
law,  aenatui-coMuUum,  or  constitu- 
tion. The  praetor  has  not  positively 
numbered  this  possession  of  goods 
either  with  the  possessions  of  the 
goods  of  intestates,  or  of  persons  who 
have  made  a  testament;  but  has  g^ven 
it,  according  to  the  exigence  of  the 
case,  as  the  last  and  extraordinary  re- 
source of  those  who  are  called  to  the 
successions  of  intestates,  or  under  a 
testament  by  any  particular  law, 
senattiS'Conmttum,  or,  in  later  times, 
by  an  imperial  constitution. 

D.  xxxviiL  14. 1,  pr.  and  2. 

The  difference  between  the  poasesaio  quibtLs  ut  detur,  lege 
vel  senatus-consulto  vel  constitutione  comprehensum  esty  or 
as  it  was  sometimes  called,  the  possessio  turn  quibus  ex  legtbus 
(Thboph.  Paraphr.)^  and  the  possessio  unde  legitime  was, 
that  the  first  was  given  when  the  law,  &c,  expressly  declared 
that  the  possession  of  goods  was  to  be  given ;  the  latter  when 
the  law,  &c.,  gave  the  hereditaSy  and  the  praetor  gave  the  pos- 
sessio.  It  was,  for  instance,  by  means  of  the  possession  uti  ex 
legibus^  that  the  patron  took  concurrently  with  the  children 
of  the  liberttis,  by  virtue  of  the  lex  Papia  Poppwa. 

8.  Cumigitur  plures  species  sue-  8.  The  praetor,  having  thus  intro- 

ce8sionumpnetorintroduxisset,eas-  duced  and  arranged  in  order  many 

que  per  ordinem  disposuisset,  et  in  kinds  of  successions,  and  as  persoiu 

unaquaque  specie  successionis  saepe  in  different  degrees  of  relationsnip  are 

pluresextentdisparigradupersonae;  often  found  in  the  same  place  with 
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ne  actiones  creditoi-umdifferrentur, 
0ed  haberentquosconvenirentyet  ne 
facile  in  posaeasionem  bononim  de- 
fiincti  mitterentor,  et  eo  modo  sibi 
oonsulerent,  ideo  petendie  bonorum 
poeaeaaioni  cerium  tempus  prsefini- 
Tit.  Liberia  itaque  et  paientibiia 
tarn  naturalibus  quam  aaoptivia  in 
petenda  bononun  possesdone  anni 
fipatiiimi  ceteria  centum  dierum 
dedit 


regard  to  the  suocesaion,  thought  fit 
to  limit  a  certain  time  for  demanding 
the  poesesaion  of  goods,  that  the 
actions  6f  creditors  might  not  be 
delayed,  but  there  might  be  a  proper 
person  against  whom  to  bring  them, 
and  that  the  creditors  might  not  pos- 
sess themselves  of  the  effects  of  the 
deceased  too  easily,  andconsultsolely 
their  own  advantage;  the  preetor 
therefore  fixed  a  certain  time  within 
which  the  possession  of  the  goods 
was  to  be  demanded,  if  at  all.  To 
parents  and  children,  whether  natu- 
ral or  adopted,  he  allowed  one  year, 
within  which  they  must  either  accept 
or  refuse  the  possession.  To  all 
other  persons,  agnati  or  coynati,  he 
allows  only  a  hundred  days. 
D.  xxxviii.  9.  1,  pr.  and  12. 

The  species  aucceasionum  corre«pond  to  the  different  po«- 
aesaiones, 

9.  And  if  any  person  entitled  do 
not  claim  possession  within  the  time 
limited,  his  right  of  possession  ac- 
crues first  to  those  in  the  same  de- 
gree with  himself;  and  if  there  be 
none,  the  preetor,  by  the  successory 
edict,  gives  the  possession  to  the 
next  degree,  exactly  as  if  he  who  pie- 
ceded  had  no  claim  at  all.  If  a  man 
refuse  the  possession  of  goods  when 
it  is  open  to  him,  there  is  no  neces- 
sity to  wait  until  the  time  limited  is 
expired,  but  the  next  in  succession 
are  instantly  admitted  under  the 
same  edict.  In  reckoning  the  time 
allowed  for  applications  for  the  pos- 
session of  goods,  we  only  count  those 
days  which  are  utiles. 


9.  Et  si  intra  hoc  tempus  aliquis 
bonorum  possessionem  non  petierit, 
ejusdem  gradus  personis  accrescit ; 
vel  si  nemo  sit  deinceps,  ceteris  bo- 
norum possessionem  perinde  ex  sue- 
cessorio  edicto  pollicetur,ac  si  is  qui 
prsecedebat  ex  eo  numerononesset 
Si  quia  itaque  delat&m  sibi  bono- 
rum possessionem  repudiaverit,  non 
quousque  tempus  bonorum  possea- 
aioni  prsefinitum  excesserit,  exneo- 
tatur ;  sed  statim  ceteri  ex  eoaem 
edicto  admittuntur.  In  petenda 
autem  bonorum  possessione  dies 
utiles  singuli  considerantur. 


D.  xxxvii.  1.  3.  9 ;  D.  xxxvii.  1.  4.  5 ;  D.  xxxviii.  9. 1.  6.  8.  10 ; 
D.  xxxviii.  lo.  2. 


10.  Sed  bene  anteriores  principes 
et  huic  causse  providerunt,  ne  quis 
pro  petenda  bonorum  possessione 
curet;  sed  quocumque  modo,  si 
admittentis  eam  indicium  intra 
statuta  tamen  tempora  ostenderit, 
plenum  habeat  earum  benefidum. 

C.  vi. 


10.  Former  emperors  have  wisely 

Provided  that  no  person  need  trouble 
imself  to  make  an  express  demand 
of  the  possession  of  goods;  for,  if  he 
has  in  any  manner  signified  within 
the  appointed  time  his  wish  to  accept 
the  succession,  he  shall  enjoy  the  full 
benefit  of  it 
9.  8,  9. 

Only  those  diea  were  considered  utUea  which  were  subse^ 
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quent  to  the  person  entitled  to  the  possession  being  aware  of 
his  right,  and  which  were  not  days  on  which  magistrates  did 
not  transact  business  {dies  nefdsti).  Demand  of  possession 
was  to  be  made  before  a  magistrate,  that  is,  before  the  prsetor 
in  the  city,  and  the  proBses  in  the  province;  for  the  possession 
did  not  devolve,  like  the  hereditaa,  by  course  of  law,  but 
had  to  be  expressly  asked  for  within  a  prescribed  time.  A 
particular  formality  in  the  terms  of  the  demand  was  held 
necessary,  the  applicant  having  to  say,  ^da  mihi  Jianc 
bonorum  posaessioTiem^  (Theoph.  Paraphr.),  until  a  con- 
stitution of  the  Emperor  Constantius  (C.  vi.  9.  9)  permitted 
the  application  to  be  made  in  any  terms,  and  before  any 
magistrate,  and  another  constitution  excused  those  whom 
ignorance  of  what  was  the  proper  course,  or  whom  absence 
prevented  from  making  an  application.  (Cod.  6.  9.  8.)  In 
the  time  of  Justinian  there  was  no  application  before  a  magis- 
trate ;  any  act  that  manifested  the  wish  to  have  the  possession 
was  enough. 

Sometimes  the  possession  of  goods  was  said  to  be  given  eine 
re.  (Gal  iiL  35;  Ulp.  Reg,  28.  13.)  The  possession  might 
be  claimed,  in  many  cases,  by  persons  who  were  entitled  to 
enter  on  the  inheritance  as  heirs  under  the  civil  law.  If  these 
persons  entered  on  the  inheritance  without  demanding  posses- 
sion of  the  goods,  the  right  to  this  possession  devolved,  at  the 
expiration  of  the  time  in  which  they  might  have  claimed  it,  to 
the  next  class  entitled  to  it.  But  if  the  person  standing  next 
in  the  order  of  praetorian  succession  demanded  the  possession 
in  such  a  case,  he  received  it,  but  only  sine  re,  L  e.  he  was 
placed  in  the  legal  position  of  possessor  of  the  goods,  but  did 
not  really  have  any  share  in  those  goods  which  formed  the 
inheritance  of  the  heir  under  the  civil  law. 


As  we  have  now  finished  the  subject  of  successions  ah  intes- 
tato,  as  treated  of  in  the  Institutes,  and  seen  the  system  pre- 
vailing when  the  Institutes  were  published,  this  is  the  most 
natural  place  to  notice  briefly  the  complete  change  introduced 
by  the  1 18th  and  127th  Novels,  which  were  issued  respectively 
in  the  years  543  and  547.  By  this  sweeping  change,  the  dif- 
ference between  the  possessio  bonorum  and  the  hereditas,  and 
that  between  agnati  And  cognati  was  entirely  suppressed,  and 
three  orders  of  succession  were  created  ;  the  first,  that  of  de- 
scendants ;  the  second,  that  of  ascendants ;  the  third,  that  of 
collaterals.  ( 1 .)  The  descendants  succeeded,  whether  emanci- 
pated or  not,  and  whether  adoptive  or  natural,  to  the  exclusion 
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of  all  other  relations,  and  without  distinction  of  sex  or  degree. 
When  they  were  in  the  first  degree,  they  shared  the  inheritance 

trr  capita;  when  in  the  second,  they  shared  it  per  stirpes. 

2.)  If  there  were  no  descendants,  the  succession  belonged  to 
the  ascendants,  except  that,  when  there  were  brothers  or  sisters 
of  the  whole  blood,  the  ascendants  shared  the  inheritance  with 
them,  each  person  who  had  a  claim  to  succeed  taking  an  equal 
share.  When  there  were  no  such  brothers  or  sisters,  the  nearest 
ascendant  took,  excluding  the  more  remote ;  if  two  or  more 
ascendants  of  the  same  degree  were  not  in  the  same  line,  that 
is,  were  partly  in  the  paternal,  partly  in  the  maternal  line,  then 
the  ascendants  of  one  line  took  one-half,  and  the  ascendants  of 
the  other  took  the  other  half,  although  there  might  be  more 
of  the  same  degree  in  one  line  than  in  the  other.  (3.)  If  there 
were  no  ascendants,  then  came,  first,  brothers  and  sisters  of  the 
whole  blood,  then  brothers  and  sisters  of  the  half  blood,  no  dis- 
tinction being  made  between  consanguinei,  ce,  and  uteri/ni,  cb. 
The  children  of  a  deceased  brother  or  sister  were  allowed  to 
represent  their  deceased  parent,  and  to  receive  the  share  that 
parentswould  have  received ;  but  the  grandchildren  of  a  brother 
or  sister  were  not  allowed  to  represent  their  grandfather  or 
grandmother.  If  there  were  no  brothers  and  sisters,  or  children 
of  brothers  and  sisters,  the  nearest  relation,  in  whatever  degree, 
succeeded ;  if  there  were  several  in  the  same  degree,  they  shared 
the  inheritance  per  capita. 


Tit.  X.    DE  ACQUISITIONE  PER  ARROGATIONEM. 

Efitet  alterius  generis  per  univer-  Tliere  is  also  another  kind  of  uni- 
sitatem  successio,  qucs  neque  lege  versal  succe&sion,  introduced  neither 
Duodecim  Tabulanim,  neque  prsa-  by  the  law  of  the  Twelve  Tables,  nor 
toris  edicto,  sed  eo  jure  quod  con-  by  the  edict  of  the  prstor,  but  by 
sensu  receptum  est,  introducta  est.  the  law  which  rests  on  general  con- 
sent 

Gai.  iii.  82. 

We  now  pass  to  other  modes  of  acquiring  per  universitatem. 
And  the  first  is  that  of  arrogation. 

1.  Ecce  enim,  cum  paterfamilias  ^  1.  For  if  the  father  of  a  family 

seee  in  arrogrationem  dat,  omnes  res  gives  himself  in  arrogation,  his  pro- 

ejuscoiporalesetincorporales.queB-  perty  corporeal  or  incorporeal,  and 

que  ei  debitse  sunt;  arrogatori  antea  the  debts  due  to  him,  were  formerly 

quidem  pleno  jure  ac(}uirebantur,  acquired  in  full  ownership  by  the 

exceptbiisqu8B  per  capitis  deminu-  arrogator,  with  the  exception  only  of 

tionem  pereunt,  quales  sunt  opera-  those  things  which  were  extinguished 

rum  obugationes  et  Jus  agnationis.  by  the  capitis  demintdio,  as  the  obli- 

Usus  etenim  et  ususnructus  licet  his  gation  of  services  and  the  rights  of 
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ftntea  cannamerabantuT.  attamen  agnation.  Formerljynaeandiunifirnci 
capitis  deminutioae  minima  eos  were  numbered  among  these,  but  one 
toUi  nostra  prohibuit  constitatio.       of  our  constitutions^  ]prevent8  their 

extinction  by  the  tnimma  denumUio, 
Gal  iiL  82, 83;  G.  iiL  8S.  16,  pr.  and  1,  2. 

Qsiua  remarks  that  the  property  of  the  wife  who  passed  in, 
manvmi  viri  was  acquired  by  her  husband  exactly  as  fully  as 
that  of  the  paterfamUias  was  by  the  person  who  arrogated  him* 
Everything  belonging  to  them  passed  to  the  husband  or  arro- 
gator,  except  only  those  things  which  were  ipsofcLcto  destroyed 
by  the  change  of  statuay  as,  for  example,  the  services  due 
from  the  freedman  to  the  patron,  operarwrn,  obligatianeSj  were 
due  to  him  personally,  and  were  no  longer  due  if  the  patron 
passed  into  the  power  of  another.  The  ties  of  agnation  were 
also  lost  by  the  change  of  atatua^  as  the  person  arrogated 
passed  out  of  his  dvil  iiamily. 


2.  Nunc  autem  nos  eamdem  ac- 
unisitionem  quiB  per  anogationem 
nebat,  coarctavimus  ad  similitudi- 
nem  naturalium  parentium;  nihil  et 
enim  aliud,  nisi  tantummodo  usus- 
fructus,  tarn  naturaUbus  patribus 
quam  adoptivis  per  filiosfamiliaa 
aoquiritur  in  iis  rebus  mud  eztrin- 
secus  filiis  obveniunt,  aominio  eis 
integro  servato.  Mortuo  autem  fiHo 
arrogate  in  adoptivafamilia,  etiam 
dominium  ejus  ad  arrogatorem  per- 
transit,  nisi  supendnt  ali»  personae 
j[U8B  ex  constitutionenostrapatrem, 
in  iis  qu8B  acquixi  non  possunt,  an- 
tecedunt 

C.  vi  61.  6; 

See  Bk.  iL  Tit.  9. 1. 

3.  Sed  ex  diverso,  pro  eo  quod  is 
debuit  qui  ae  in  adoptionem  dedit^ 
ipso  quidem  jure  arrogator  non  te- 
netur,  sed  nomine  tilii  oonTenietur; 
et  si  noluerit  eum  defendere,  permit- 
titur  creditoribus  per  competentes 
nostros  magistratus  bona  qu»  ejus 
cum  usufructu  f utura  fuissent,  si  se 
alieno j  uri  non  subjecisset,  possidere 
et  legitime  modo  ea  disponere. 


Gai. 


2.  At  the  present  dayaoauisitiona 

S^  arrogation  are  restndnea  within 
e  same  limits  as  acquisitions  by 
natural  parents.  Neither  natural  nor 
adoptive  parents  now  acquire  any- 
thingbut  the  usufruct  of  those  things 
which  come  to  their  children  from 
anv  extraneous  source,  the  children 
still  retaining  the  dammium.  But, 
if  an  arrosated  son  die  in  his  adop- 
tive family,  then  the  property  also 
will  pass  to  the  arrogator,  provided 
there  exist  none  of  those  persona 
who,  by  our  constitution,  are  pre- 
ferred to  the  father  in  liie  succession 
of  those  things,  which  cannot  be  ac- 
quired for  him. 

C.  vi  69. 11. 


3.  On  the  other  hand,  an  arrogator 
is  not  directlv  bound  to  satisfy  tiie 
debts  of  his  adopted  scm,  but  he  may 
be  sued  in  his  son's  name;  and  if  he 
refuse  to  answer  for  his  son,  then  the 
creditors  may,  by  order  of  the  proper 
magistrates,  seize  upon  and  sell  in 
the  manner  j^rescribed  by  law  those 
goods,  of  which  the  usufruct,  as  well 
as  the  property,  would  have  been  in 
the  debtor,  if  he  had  not  made  him- 
self subject  to  the  power  of  another. 
iii.84. 
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The  anrogator  sncceeded  to  all  the  rights  of  action  for  debt 
which  the  person  arrogated  had,  but  not  to  the  debts.  For  the 
arrogator  was  in  the  position  of  a  father,  who  was  not  bound 
by  the  obligations  of  a  son.  But  the  property  of  the  arrogated 
son  was  held  answerable  for  the  debts,  and  the  praetor  gave  the 
creditors  a  utilis  actio  against  the  son,  in  whose  name  the 
arrogator  was  thus  sued. 


Tit.   XI.    DE    EO   CUI  LIBERTATIS   CAUSA   BONA 
ADDICUNTUB. 

Aooeflsit noYus casus  sncoeflnoniB  Anew  speciet  of  Booceesion  has 
ex.  constitatione  divi  Maid :  nam  si  been  added  dj  the  oonBtitatioii  of  the 
ii,^aiHbertateinaooeperuiitadonii-  Emperor  Marcus  Auielius.  For,  if 
no  in  testamento  ex  quo  non  aditur  those  slaves,  to  whom  freedom  has 
hereditas,  yelint  bona  sibi  addid  been  given  by  the  testament  of  their 
lib^atum  oonservaiidarum  causa,  master,  under  which  testament  no 
andiuntur.  one  will  accept  the  inheritance,  wish 

that  the  property  should  he  adjudged 
to  them,  in  order  that  effect  may  be 
given  to  the  disposition  for  thdr 
enfranchisement^  their  request  is 
granted. 
D.  zL  4. 1»0,  pr.  and  1. 

If  no  herea  ex  testamento  accepted  the  inheritance,  it  de- 
Tolved  to  the  heredea  ah  iTvteetaiOy  and  if  no  heree  ah  intestato 
accepted  it,  it  devolved  to  the  fiacua ;  if  \iiejiacfvba  would  not 
accept  it,  the  creditors  could  have  the  goods  of  the  deceased 
sold  for  their  benefit.  But  if  the  deceased  had  by  testament  or 
codicil  given  freedom  to  any  slaves,  then,  after  the  inheritance 
had  been  successively  rejected  by  the  heredea  ex  teatamentOf 
the  heredea  ah  inteatato,  and  the /sous,  application  might  be 
made  to  have  th^  goods  given  up  to  the  applicant  instead  of 
being  sold  by  the  creditors,  the  applicant  undertaking  to 
enfranchise  the  slaves,  and  to  satisfy  the  creditors.  If  the 
inheritance  was  accepted  by  any  heir,  or  if  there  were  no  slaves 
to  whom  the  deceased  had  left  their  Uberty,  then  this  addictio 
could  not  take  place. 

Grains  makes  no  mention  of  this  mode  of  acquisition  per 
univeraitatem,^  a  circumstance  used  to  fix  his  date,  as  showing 
that  he  wrote  before  the  time  when  Marcus  Aurelius  issued  the 
rescript  contained  in  the  next  paragraph. 

1.  Et  ita  divi  Mard  rescripto  ad  1.  Such  is  the  efiect  pf  a  rescript 
Popilium  Rufum  continetur.  Verha  addressed  hy  the  Emperor  Marcus  to 
rescripti  itase  hahent: '  Si  Vixginio    Pompilins  Kufus,  in  the  following 
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Valenti,qm  testamento  suo  liberta- 
tem  quibusdam  adscripsit,  nemine 
succesaore  ab  intestato  existente,  in 
ea  caoaa  bona  ejus  esse  ooeperunt  ut 
yeniri  debeant,  is  cuj  us  de  ea  re  notio 
est,  aditus  rationemdesiderii  tui  bar 
bebit:  ut  libertatum,  tarn  earum 
qu»  directo  quam  earum  quiB  per 
speciem  fideicommissi  relict»  sunt^ 
tuendarum  gratia  addicantur  tibi,  si 
idonee  creditoribus  caverisde  §plido 
quod  cuique  debetur  solvendo.  Et 
ii  quidem  quibus  directa  libertas 
data  est,  perinde  liberi  erunt  ac  si 
hereditas  adita  esset;  ii  autem  quos 
beres  manumittere  rogatus  est,  a  te 
libertatem  consequentur :  ita  ut,  si 
non  alia  conditione  velis  bona  tibi 
addici,  quam  ut  etiam  qui  directo 
libertatem  acceperunt,  tui  liberti 
fiant;  nam  huic  etiam  voluntati 
tuffi,  si  ii  quorum  de  statu  agitur 
ooDsentiant,  auctoritatem  nostram 
accommodamus.  Et  ne  bujus  re- 
scriptionis  nostne  emolumentum 
alia  ratione  irritum  fiat,  si  fiscus 
bona  agnoscerevoluerit,  et  ii  qui  re- 
bus nostris  attendunt,  scient  com- 
modopecuniariopr»ferendam  liber- 
tatis  causam,  et  ita  bona  cogenda  ut 
libertas  iis  salra  sit,  qui  eam  adi- 
pisci  potuerunt  si  bere^Utaa  ex  tes- 
tamento  adita  esset' 


D.  xl.  5.  2,  and 


terms:  'K  the  estate  of  Virgimus 
Valens,  who  bj  testament  has  given 
their  freedom  to  certain  slaves,  must 
neoessarilj  be  sold,  there  being  no 
successor  ab  uitettato,  then  the  ma- 
gistrate who  has  the  ooffniaanoe  of 
the  affair  shall  upon  apn&cation  at- 
tend to  jour  request,  tnat,  for  the 
sake  of  preserving  the  liberty  of  those 
to  whom  it  was  given,  either  directly 
or  by  (Ljideicommissumf  the  estate  of 
the  aeceased  maybe  adjudged  to  you, 
on  condition  that  you  give  good  se- 
curity to  the  creditors  tlwt  their 
claims  shall  be  satisfied  in  fiilL  And 
all  those,  to  whom  freedom  was 
given  directly,  shall  then  become 
free,  exactly  as  if  the  inheritance  had 
been  entered  upon ;  but  those  whom 
the  heir  was  ordered  to  manumit 
shall  obtain  their  freedom  from  you 
only.  However,  if  you  do  not  wish 
that  the  goods  of  the  deceased  should 
be  adj  udged  to  you  on  any  other  con- 
dition than  that  those  slaves  also 
who  received  their  liberty  directly  by 
testament  shall  become  your  freed- 
men,  and  if  those  who  are  to  receive 
their  freedom  agree  to  this,  we  are 
willing  that  your  wishes  in  this  re- 
spect shall  be  complied  with.  And, 
lest  you  should  lose  the  benefit  of 
this  our  rescript  in  another  way, 
namely,  hy  the  property  being  seized 
on  behalf  of  the  imperial  treasury, 
be  it  known  to  the  officers  of  our 
revenue,  that  the  gift  of  liberty  is  to 
be  attended  to  more  than  our  pecu- 
niary advantage;  and  seizure  shall 
be  made  of  the  property  in  such  a 
way  as  to  preserve  the  freedom  of 
those  who  would  have  been  in  a  situ- 
ation to  obtain  it,  had  the  inherit- 
ance been  entered  on  under  the 
testament.' 
4.  8. 11, 12.  17. 


By  a  constitution  of  Gordian,  it  was  declared  that  the  rescript 
of  Marcus  Aurelius  extended  to  cases  in  which  a  stranger,  and 
not  one  of  the  slaves  of  the  deceased,  applied  for  the  addiction* 
(Cod.  vii.  2.  6.) 

When  the  inheritance  was  not  rejected,  but  accepted  by  the 
heredea  ab  intestato  or  by  the  fiacusy  the  fiscuSy  so  far  as  re- 
gards the  enfranchisement  of  the  slaves,  was  placed,  by  the 
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iatter  part  of  this  reacript  in  a  different  position  from  that 
which  was  occupied  by  the  h&redes  ab  iTUestato ;  whichever  ac- 
cepted it,  the  addictio  could  not  take  place,  but  the  Jisciis  was 
ordered  to  fulfil  the  wishes  of  the  deceased,  while  the  heredes 
ah  ifUestaio  were  at  liberty  to  disregard  them* 

2.  Hoc  reecripto  subyentum  est  et 
lihertatibiiB  et  defunctLsy  ne  bona 
•orum  a  creditoribtts  poandeantar 
«t  Teneant  Certe  n  fuerint  hac  de 
canaa  bona  addicta,  ceaaat  bonorom 
venditio :  extitit  enim  defuncti  de- 
fenaor,  et  ^uidem  idoneua,  qui  de 
aolido  creditoribus  cavet 


2.  This  reacript  is  meant  to  favour 
both  the  gift  of  liberty  and  alao  the 
deceaaed  testator,  whoae  effecta  it 
preventa  being  seised  and  sold  br 
crediton :  for,  of  coune,  when  goods 
are  thus  adiudged,  in  order  that 
liberty  may  be  preaerved,  there  can- 
not be  a  sale  by  (areditors,  for  there 
is  some  one  to  answer  for  the  de- 
ceased, who  is  solvent,  and  gives 
security  to  the  creditors  for  the  full 
satisfaction  of  their  claims. 
2,  and  6.  a 

8.  This  rescript  is  anplicable  when- 
ever freedom  is  conferred  by  testa- 
ment. But,  what  if  a  master  die  in- 
testate, having  bequeathed  freedom 
to  his  slaves  by  codicils,  and  the  in- 
heritance ab  intedato  be  not  entered 
upon  P  The  benefit  of  the  constitution 
shall  extend  to  this  case ;  of  course, 
if  the  deceased  die  testate,  freedom 
given  by  codicils  is  effectual 
6.2. 

4.  Tunc  enim  constitutioni  locum        4.  The  words  of  the  constitution 

show,  that  it  is  then  in  force,  when 
there  is  no  successor  ab  mtestato. 
Therefore,  as  long  as  it  remains 
doubtful,  whether  there  be  or  be  not 
a  successor,  the  constitution  is  not 
applicable;  but  when  it  is  certain 
that  no  one  will  enter  upon  the  suc- 
cession, it  then  takes  efiect 


D.  zlii.  4. 

S.  In  mrimis  hoe  reacriptnm  toties 
locam  nabet,  quoties  testamento 
Hbertates  datas  sunt  Quid  ergo  si 
^uis  intsstatus  deoedens  codidllis 
hbertates  dederit,neqne  adita  sit  ab 
intestato  hereditas  P  iavor  constitu- 
tionis  debebit  locum  habere.  Gerte 
si  testatus  deoedat,  et  codicillis  de- 
derit  libertatem,  oompetere  earn 
nemioi  dubium  eat 

D.xl. 


verba  ostendunt,  cum  nemo 
r  ab  intestato  existat;  er^ 
quamdiu  inoertum  erit  utrum  exis- 
tat an  non,  oeesabit  constitutio.  Si 
certum  ease  coeperit  neminem  ex- 
tare,  tunc  erit  constitutioni  locus. 


D.  xL  5.  4. 


5.  Si  is  qui  in  integrum  restitui 
potest,  abstmuerit  se  ab  hereditate, 
quamvis  potest  in  integrum  restitui, 
potest  admitti  constitutio  et  bono- 
rum  addictio  fierL  Quid  ergo  si, 
post  addictionem  libertatum  con- 
aervandarum  causa  fiictam,  in  inte- 
grum eat  restittttus  P  Utique  non 
erit  dicendum  revocari  libertates, 
quae  aemel  competierunt 


D.xL 


6.  If  a  person  who  has  a  right  to 
be  placed  again  in  exactly  the  posi- 
tion he  once  held,  should  abstain 
from  taking  the  inheritance,  here  too 
the  constitution  is  applicable,  and  an 
adjudication  of  the  goods  may  be 
made.  Supposing  then,  after  ui  ad- 
judication nas  been  mane  for  the 
sake  of  preserving  liberty,  the  heir 
is  restored  to  his  former  position; 
still  the  freedom  la  not  to  be  revoked, 
siaoe  it  has  been  onoe  gained. 
6.  4.  1, 2. 


4C6 
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The  case  most  likely  to  have  raised  a  doubt  was  that  of  a 
minor  under  25  years,  who  was  heres  ab  iiitestato.  If  he 
bad  accepted  the  inheritance  at  once,  he  would  have  taken  it 
without  any  of  the  burdens,  such  as  gifts  of  liberty,  with  which 
it  was  charged  by  the  testament.  But  if  he  refused  to  accept 
it,  and  the  slaves  were  enfranchised  by  addiction  being  granted, 
then  when  the  minor  attained  the  age  of  25,  and  was  entitled 
to  the  restUubio  in  integrum^  was  the  freedom  gained  by  the 
slaves  to  be  revoked  ?  Justinian  says,  undoubtedly  not  The 
inheritance  would  be  restored  to  the  minor,  but  liberty  once 
given  could  not  be  taken  away  again. 


6.  HflBC  oonstitatio  libertatum  tn- 
endanun  causa  introdacta  est ;  ergo 
si  libertates  nullie  sunt  datie,  oessat 
constitutio.  Quid  ergo  si  yiy  us  de- 
derit  libertates,  rel  mortis  causa,  et 
ne  de  hoc  qussratur  utmm  in  £riiu- 
dem  creditorum  an  non  factum  sit, 
idcirco  velint  sibi  addici  bona,  an 
audiendi  sunt  ?  Etmagiseetutau- 
diri  debeant,  etsi  defidant  verba 
constitutionis. 


6.  This  constitution  was  intended 
to  make  gifts  of  liberty  effectual ; 
and,  tbereibre,  when  freedom  is  not 
given,  the  constitution  is  not  appli- 
cable. Suppose,  then,  a  master  naa 
given  freeaom  to  his  slaves  either 
inter  vivos  or  mortis  eau$a,  and  to 
prevent  anj  question  arisinj^  whether 
the  creditors  have  been  defrauded, 
the  slaves  intended  to  be  enfran- 
chised should  petition,  that  the  goods 
of  the  deceased  may  be  adjudged  to 
them;  is  this  to  be  allowed  P  And 
we  think  that  we  ought,  on  the  whole, 
to  say  that  it  is,  although  the  consti- 
tution is  sUent  on  the  point. 


See  Bk.  i.  Tit.  6. 

7.  Sed  cum  multas  divisiofnes 
ejusmodi  constitutioni  deesse  per- 
speximuB,  lata  est  a  nobis  plenissima 
constitutio,  in  una  multao  species 
collatie  sunt,  auibus  jus  hujusmodi 
suocessionis  plenissimum  est  effec- 
tum :  quas  ex  ipsa  lectione  constitu- 
tionis potest  quis  oognoscere. 

G.  vii.  2. 15,  pr.  1,  and  foU. 


7.  Perceiving  that  the  constitutiaii 
was  deficient  m  many  respects,  wa 
have  published  a  very  complete  con- 
stitution, containing  many  provi- 
sions, which  complete  the  legislation 
on  this  kind  of  8ucce6rion,and  which 
may  be  easily  learnt  by  reading  the 
constitution  itself! 


Trr.  XIL  DE  SUCCESSIONIBUS  SUBLATIS,  QVM 
FIEBANT  PER  BONORUM  VENDITIONEM,  ET 
EX  SENATUS-CONSULTO  CLAUDIANO. 

Erant  ante  praedictam  successio-  There  were  formerly  many  other 
nem  olim  et  alin  per  uniyersitatem  kinds  of  universal  succession  prior 
succeesionee:  qualis  fuerat  boDorum    to  thatof  which  we  have  just  spoken; 
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emptio^qna  da  bonis  deUtorifl  yen-  sueli  was  the  nle  of  ^oods  which 
dendisy  per  multas  ambages  fuerat  was  employed  to  sell  with  number- 
introducta,  et  tone  locum  habebat  leas  formalities  the  goods  of  debtors, 
quandojudidaordinariain  Qsufue-  It  continued  as  long  as  thejudscta 
runt  aNBdcumeztraordinariisjudi-  ordmaria  were  in  use;  but  after-<^ 
disposteritas  usa  est,  ideo  cum  ipais  wards,  when  th%  judida  extraor^tint^ 
ordinariis  judiciis  etiam  bonorum  ria  were  adoptedy  the  sale  of  goods 
Tcnditiones  expiraverunt.  Et  tan-  passed  away  with  thejvdiciaordma* 
tummodo  creditoribus  datur  officio  ria.  Creditors  can  now  do  no  more 
judicis  bonapossidere,  et  proututile  than  possess  themselves  of  the  goods 
eis  visum  fuerit  ea  disponere :  quod  of  their  debtors  by  order  of  a  judge, 
ex  latioribua  Digestorumlibiisper-  and  dispose  of  them  as  they  thmk 
fectius  apparebit  proper.    This  subject  will  be  found 

treated  of  more  at  length  in  the 
larger  work  of  the  Digest. 
Gai.  iiL  77-^1;  D.  xliL  6 ;  C.  viL  73.  9. 

This  hcmorum  emptioper  universitcUem  was  a  sale  or  trans- 
fer of  the  entire  property  of  the  debtor  to  the  person  who,  in 
consideration  of  receiving  it^  would  undertake  to  pay  the  largest 
proportion  of  the  claims  of  the  creditors.  The  creditors  might 
apply  for  permission  to  have  the  goods  sold  in  this  way,  not 
only  when  the  debtor  was  dead,  but  (1)  when  he  fraudulently 
hid  himself,  so  that  he  could  not  be  summoned  before  the 
magistrate,  or  (2)  when  he  was  absent,  and  no  one  appeared  to 
defend  his  cause,  or  (3)  if,  after  having  been  condemned,  he 
did  not  satisfy  the  claims  of  the  creditors  within  the  time 
allowed  by  law,  or  (4)  if  he  had  made  a  cesaio  bfmorum,  Le. 
had  himself  abandoned  all  his  property  to  his  creditors,  as  he 
was  allowed  to  do  by  the  lex  Julia.     (Oai.  iii  78.;    The 
creditors  were  first  placed  in  possession  of  the  property,  and 
this  possession  was  continued  during  thirty  days  if  the  debtor 
were  alive,  and  during  fifteen  if  he  were  dead.     They  then 
announced  the  intended  sale  by  libdli ;  and,  by  direction  of  the 
prsBtor,  they  chose  one  of  their  own  body  to  conduct  the  busi- 
ness for  them.     He  was  called  the  inagisteTy  and  received  the 
proposals  of  those  who  wished  to  make  an  offer  for  the  goods 
of  the  deceased.  After  a  certain  delay  the  creditors  came  again 
before  the  prsetor,  who  directed  them  to  fix  the  terms  on  which 
they  finally  consented  to  the  transfer.  The  goods  of  the  debtor, 
though  not  theQuiritarian  ownership  in  them,  were  then  trans- 
ferred to  the  person  whose  offer  they  decided  on  accepting,  and 
this  person,  termed  the  hoTvonvm  emptor^  stepped  into  the 
place  of  the  debtor,  and  might  sue  and  be  sued  exactly  as  the 
debtor  might  have  been.     (Thsoph.  Par. ;  Oru.  iii.  77. 80.) 
Jvdioia  ordinaria,  eostraordirumct.  (See  Introd.  sec  109.) 

1.  Erat  et  ex  senatus-consuUo        1.- There  was  also,  by  virtue  of 
Glaudianomisezabilisperunivezai-    the  ienatuB-eontuUmn    vUntdiamm, 
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totem  aoqaidtioy  eum  libera  nmlier  another  most  wretched  method  of 
aeirili  amore  bacchata  ipsam  liber-  universal  acquisition  per  umvermU^ 
tatem  per  aenatus-consultum  amit-  Urn ;  when  anreewoman  indulged  her 
tebaty  et  cum  libertate  subBtantiam,  naasion  for  elaye,  and  lost  her  free- 
Quod  indignum  nostris  temporibus  aom  under  this  Miia^tM-cofMiiiS^tfm,  and 
eeae  existimanteey  et  a  nostra  dvi-  with  her  freedom  her  estate.  This 
tate  deleriy  et  non  inaeri  nostria  was,  in  our  opinion,  unworthy  of  our 
Digeatia  conoesaimus.  age,  and  we  have  therefore  abolished 

it  in  our  empire,  and  forbidden  it  to 
be  inserted  in  the  Digest 
GAl.i.84.91.ieO;G.TiL24 

There  could  be  no  marriage  between  a  slave  and  a  free  per- 
son* If,  therefore,  a  woman  bom  free  lived  with  a  slave  in 
cardviemiOf  this  was  thought  so  disgracefdl  to  her,  that  if  the 
master  of  the  slave  complained,  she  was  liable  to  the  punish- 
ment mentioned  in  the  text.  The  strong  expression,  ^aervili 
cmuyre  bucchatOy^  must  not  be  taken  as  indicating  anything 
more  than  cohabitation  with  a  slave.  If  the  woman  was  a 
freedwoman  who  thus  lived  with  a  slave,  she  became  again 
the  slave  of  her  patron,  if  he  had  not  known  of,  and  assented 
to,  her  conduct,  and  the  slave  of  the  master  of  the  slave  with 
whom  she  lived,  if  the  patron  had  been  aware  of  how  she  was 
living.  (Paul.  SenL  2.  21;  Gai.  L  84-91.  160;  see  also 
Tacit.  AnndL  xii.  53.) 

TiT.XnL    DE  OBUGATIONIBUS. 

Nunctranaeamuaadobligationes.        Lotus  now  pass  to  obligations.  An 
Obligatio  eat  juris  vinculttm,  ^uo    obligation  is  a  tie  of  law,  which  binds 
necessitate   astringimur     aLumjna    vs^accordii^  to  the  rules  of  our  civil 
aolvendn  lei  secundum  nostra  ci-    law,  to  renoer  something, 
vitatisjura. 

D.xliv.7,8. 

We  now  pass  to  obligations.  Having  finished  the  subject  of 
lights  over  things,  and  of  the  modes  by  which  they  are  ac- 
quired, we  now  pass  to  ri^ts  against  particular  persons, 
expressed  very  inaccurately  in  later  Latin  by  the  term  ywra 
MTtm.  (See  Introd.  sec  61.)  These  rights  are  those  which 
we  have  against  some  one  or  more  particular  persons,  as 
opposed  to  the  general  rights,  such  as  that  of  having  the 
secure  enjoyment  of  our  property,  which  we  have  against  all 
flonankind.  (See  Introd.  61.)  The  indirect  effect  of  rights 
Against  particular  persons  is,  that  we  have  a  thing  done  for, 
'Or  given  to  us,  and  hence,  the  jvlb^  or  right,  was  said  to  be  ac{ 
fr0ni\  but  the  res  was  only  the  ultimate  result,  not  the  im- 
mediate object^  of  the  right  against  the  particular  person* 

lObUgations  -are  placed  in  the  Institutes  between  the  subject 
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of  thixigB  and  the  subject  of  actions ;  and  as  in  Bk.  L  3,  pr.  it 
is  said  that  the  whole  of  priyate  law  relates  to  persons,  things, 
and  actions,  it  has  been  questioned  whether  obligations  are 
meant  to  be  included  under  things  or  actions.  TheophUus 
understood  them  to  be  included  under  actions,  as  we  see  by  hit 
paraphrase  on  this  Title,  and  on  the  6th  Title  of  the  Fourth 
Bookybutit  is  evident  that  6aius,from  whom  Justinian  borrows 
the  arrangement,  meant  obligations  to  come  under  the  discus- 
sion of  res :  otherwise,  as  Savigny  remarks  {System  dea  heuU 
ronu  Rechia,  Bk.  iL  ch.  1 ),  we  must  consider  the  part  speciallj 
relating  to  actions  as  a  subsidiary  part  of  the  portion  com- 
mencing with  obligations,  which  is  contradicted  by  the  mode  in 
which  Gains  treats  of  the  subject  of  actions.  The  subject  of 
obligations  does  not  properly  fiedl  under  rea  or  actioneB^  and  it 
was  from  feeling  this  tlmt  Gains  placed  it  between  the  two, 
although  his  division  of  law  obliged  him  to  rank  it  under  one 
or  the  other.  He  could  not»  consistently  with  this  division, 
place  obligations  in  his  system  according  to  their  nature,  and 
he  preferrod  to  consider  them  with  reference  to  their  ultimate 
result  (res)  rather  than  with  reference  to  the  mode  by  which 
the  law  secured  this  result  (^(ustio\  The  incorrectness  of  such 
a  mode  of  treating  obligations,  and  the  inaccuracy  of  the 
expression  jua  ad  rem,  is  evident  when  we  consider  that  the 
actio  did  not  really  give  the  rea  which  was  the  subject  of  the 
obligation,  but  only  a  pecuniary  equivalent. 

Unless  an  action  could  be  brought  to  enforce  an  obligation, 
the  oblif^ation  had  no  l^;al  validi^,  and  hence  the  text  says, 
aatringimur  aecundwm,  noatrca  civitatia  jura.  It  is  by  having 
an  action  attached  to  it  that  an  obligation,  properly  so  called, 
a  civil  obligation,  is  distinguished  from  a  natural  obligation, 
which,  however  clearly  it  may  be  recognized  as  a  part  of  man's 
duty,  yet  is  not  made  compulsory  by  having  an  action  to 
enforce  iL  Natural  obligations  were  not^  however,  considered 
as  entirely  out  of  the  pale  of  Roman  law.  For  though  no  action 
could  be  brought  to  enforce  them,  yet  they  might  furnish  an 
exception,  Le.  a  ground  of  defence,  and  anything  paid  in  ful- 
filment of  them  could  nof  be  recovered  (D.  xii.  6.  19);  and 
at  last  a  right  of  action  was  given  in  every  case  where  the 
agreement  was  supported  by  a  consideration.  An  action  is 
so  necessary  a  complement  of  a  civil  obligation,  that  in  treat- 
ing of  an  obligation,  it  is  necessary  to  inquire  what  species  of 
action  is  prc^r  to  it ;  and  hence,  in  the  Digest,  obligations 
and  actions  are  treated  of  in  the  same  Title,  (xliv.  7.  da 
cbUgatianibua  et  a>ctio7dbua.) 

The  text  says  we  are  bound  n£ceaailatc  alicujfia  aolvendaa 
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rei;  solvere  is  used  as  a  general  expression  for  the  fulfilment 
of  an  obligation.  The  three  words,  dare,facere^proB8tare(p. 
xliv.  7.  3),  all  here  included  in  solvere,  were  used  to  embrace 
all  the  possible  duties  an  obligation  could  create.  Either  the 
person  bound  by  the  obligation  was  obliged  dare,  i.e.  to  give 
the  absolute  ownership  of  a  thing ;  or  facere,  i.e.  to  do,  or  not 
to  do,  some  act;  or  prcestare,  i.e.  to  provide,  or  furnish,  any 
advantage  or  thing,  the  yielding  which  could  not  be  included 
in  the  limited  sense  of  the  word  dare. 

Obligatio  is  properly,  as  the  text  expresses  it,  a  vinculum, 
a  special  tie  between  two  or  more  particular  persons ;  but  it 
is  also  used  to  express  the  right  thus  gained  (I),  xii.  2.  9.  3), 
the  duty  thus  owed  (D.  L.  16.  21),  and  also  the  mode  by  which 
the  tie  is  created,  being  used  as  equivalent  to  contractus.  (D. 
V.  1.  20.) 

1.  Omnium  autem  obligationtim  1.  The  principal  diviBion  of  obli- 
summa  diviaio  in  duo  genera  dedu-  gationa  is  into  two  kinds,  civil  and 
dtur;  naroque  aut  civiles  sunt  aut  pr»torian.  Civil  obligations  are  those 
prastorisB.  Civiles  sunt,  quae  aut  le-  constituted  by  the  laws,  or,  at  least, 
gibus  constitutiB  aut  certe  jure  d-  recognized  by  the  dvil  law.  Praeto- 
vili  comprobatSB  sunt.  Pnetories  rian  obligations  are  those  which  the 
sunt,  quae  praetor  ex  sua  jurisdio-  praetor  has  established  by  his  own 
tione  conatituit,  qu»  etiam  bono-  authority ;  they  are  also  called  hcH 
xariae  vocantur.  norary. 

D.  xHv.  7.  62. 

This  division  of  obligations  is  based  upon  the  difference  of 
the  sources,  from  which  the  actions  given  to  enforce  them  were 
derived,  the  obligatio  dvilis  being  enforced  by  a  civil  action, 
the  prcetoria  obligaHo  being  enforced  by  prsetorian  action. 

Legibus  constitutce,  i.  e.  their  force  springing  from  the  strict 
dvil  law  of  Bome,^re  dvili  comprobaicB,  Le.  originally  be- 
longing to  the  law  of  nations,  but  subsequently  admitted  into, 
and  confirmed  by,  the  civil  law.  The  expression  secundum 
nostrce  dvitatis  jura  in  the  last  paragraph  included  both  the 
civil  and  the  praetorian  law.  If  we  use  dvUis  not  as  opposed 
to  prcetorius,  but  as  meaning  '  municipal,'  i.  e.  belonging  to 
the  particular  state,  all  obligations  derived  their  force  from 
the  jus  cwile,  as  they  are  only  binding,  because,  under  the 
system  of  Roman  law,  an  action  was  attached  to  them. 

2.  Sequens  divisiouiquatuor  spe-  2.  A  further  division  separates 
des  deducitur :  aut  enim  ex  con-  them  into  four  kinds,  for  they  ariBe- 
tractu  sunt,  aut  quasi  ex  contractu,  ex  contractu  or  qwm  ex  contractu,  ex 
aut  ex  ihalefido,  aut  ^uasi  ex  male-  mal^ficio  or  quagi  ex  tnakficio.  Let 
fido.  Priusestutdeiisquaeexcon-  us  first  treat  of  those  which  arise 
tractu  sunt,  dispiciamus:  harum  from  a  contract;  which  again  arp 
aeque  qoatuor  sunt  spedes ;  aut  enim  divided  into  four  kinds,  according  as 
re  coatrahuntur  aut  verbis  aut  11-  they  are  formed  hy  the  thing,  by 
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tens  ant  ooQ0eiuni|deqmbiis,ainga-    word  of  month,  hj  writing,  or  hj 
\i»  dispiciamtts.  conaent    Let  us  examine  each  kind 

separately. 
Gat.  iii.  68,  89. 

Chios  says  (iii.  SB),  omnia  obligatio  vd  ex  contmetu  nae- 
cUuTj  vd  ex  delicto ;  and  adds,  in  a  passage  given  in  the  Digest 
(xliv.  7.  1),  aut  propria  quodam  jure  ex  variis  causarum 
figuriSf  which  latter  words  include  the  various  cases  of  obli- 
gations not  properly  belonging  to  either  of  the  two  heads  of 
ex  coTvtraciv,  or  ex  ddicto,  but  which  may  be  superficially 
assimilated  to  those  belonging  to  one  or  the  other.  By  quasi 
ex  contractu  is  meant  not  that  the  obligation  arises  from  a 
contract,  but  that  there  is  an  analogy  between  the  mode  in 
which  the  obligation  arises  and  that  in  which  an  obligation, 
ex  contractu,  arises. 

If  we  ansdyse  the  composition  of  a  contract,  we  shall  find 
that  it  includes  three  principal  parts.  First  of  all,  there  is  what 
the  Roman  jurists  termed  pollicitation  the  offer  made  by  one 
party  for  the  acceptance  of  the  other:  then  comes  the  conventio, 
or  agreement  on  the  terms  terminating  in  the  consent  of  the 
two  parties.  The  third  element  of  a  contract  is  the  obligation 
imposed  by  law  on  the  parties  to  abide  by  what  they  have  con- 
sented to.  But  the  law  only  imposes  this  necessity,  it  only  adds 
a  vmculum  juris  to  an  agreement  when  the  consent  has  been 
signified  in  certain  prescribed  ways.  A  mere  agreement  to 
which  the  law  did  not  attach  an  obligation  was  termed  a 
pactum ;  and  the  general  notion  of  a  pact  is  an  agreement  on 
which  an  action  cannot  be  brought.  Pacts  might,  however,  be 
used  by  way  of  defence,  and  in  the  course  of  time  many  kinds 
of  agreement,  which  had  formerly  been  mere  pacts,  were 
clothed  with  an  obligatory  form  by  the  pnetor,  or  by  consti-> 
tutions  of  the  Emperors,  and  could  be  enforced,  thus  losing 
the  essential  feature  that  distinguished  pacts  from  contracts, 
although  the  name  of  pacts  was  still  retained. 

An  agreement  became  a  contract,  that  is,  had  a  right  of  ac- 
tion attached  to  it,  under  the  Roman  law,  when  it  was  made  in 
any  of  the  four  ways  expressed  by  the  words  re,  verbis.  Uteris 
or  consensu.  If  the  subject-matter  of  an  agreement  was  the 
transfer  of  a  res  mancipi,  it  could  only  be  transferred  by 
Tnandpatio,  that  is,  by  going  through  the  form  of  the  nexum. 
(See  Introd.  sec.  59.)  But  if  the  transfer  of  a  res  mandpi  was 
not  the  subject-matter  of  the  agreement,  then  the  ancient  law 
attached  a  juris  vin^ndum  whenever  the  agreement  was  made 
rsj  i.  e.  by  a  thing  belonging  to  one  person  having  been  pre- 
viously placed  by  him  in  the  possession  of  another,  or  verbis^ 
when  a  certain  solemn  form  of  words  was  used.    Afterwards, 
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contraets  were  permitted  to  be  made  Uteris,  L  e.  by  entering  the 
debt  in  the  book  of  the  creditor.  Lastly,  in  four  kinds  of  con- 
tracts, those  of  sale,  letting,  partnership,  and  mandate,  there  was 
nothing  required  more  than  the  consent  of  the  parties.  Directly 
the  consent  was  arrived  at  the  jwria  vinculwm  attached. 

The  older  actions  of  law  (see  Introd.  sec  94)  afforded  a  very 
cumbrous  machinery  for  the  enforcement  of  rights  against  par- 
ticular persons;  and  the  Ux  Silia  (510  A.U.C.)  introduced  a 
new  kind  of  action,  termed  oondictioj  for  the  enforcement  of 
obligations  binding  a  person  to  give  the  absolute  ownership 
(dare)  of  a  certain  sum  of  money  (pecunia  eerta) ;  and  the  ^ 
UcUpumia  (520  A.U.C.)  extended  its  application  to  a  similar 
demand  of  any  certain  thing,  as  a  definite  quantity  of  oil  or 
wheat  (See  IntrodL  sea  95.)  In  process  of  time  the  condictio 
was  made  to  embrace  uncertain  as  well  as  certain  things,  and 
was  applied  to  obligations  binding  a  person /oc^re,  and  hence 
Gains  says,  appellantur  in  personam  actionea^  quiima  dare 
fierive  intendvmua,  cundictionea  (iv.  5).  The  condictio  eerti, 
i.e.  the  condictio  in  its  older  and  stricter  form,  came  thus  to  be 
opposed  to  the  condictio  incerti.  We  may  therefore  say  that 
contracts  da/re  or  facere  were  enforced  by  a  condictio,  and  that 
this  condictio  was  certi  or  imcerti  according  as  a  definite  or 
indefinite  thing  was  demanded.  Whenever  the  contract  was 
to  do  a  thing,  it  was  always  uncertain,  because  the  law  could 
not  compel  the  person  bound  by  the  contract  to  do  the  thing, 
but  only  to  give  a  pecuniary  equivalent;  and  what  sum  of 
money  was  a  reasonable  compensation  for  the  loss  sustained  by 
the  thing  not  being  done  was  left  to  be  settled  by  the  judge. 
The  formula  of  the  condictio  certi  ran  si  paret  eum  [decern 
aureos']  dare  oportere.  (See  paragr.  1  of  next  Title.)  That 
of  the  condictio  incerti  ran  Quicquid  paret  ewm  dare  facere 
oportere.  The  condictio  iv4}erti,  besides  its  general  name« 
received  also  a  special  name  derived  from  the  kind  of  contract 
it  was  brought  to  enforce,  or  from  the  subject-matter  of  the 
contract  itself.  For  instance,  the  action  brought  to  enforce 
a  stipulation  for  an  imoertain  sum  was  termed  an  actio  ex 
stiprdatu.  When  the  condictio  was  certi,  it  was  generally 
spoken  of  simply  as  condictio.  Sometimes,  however,  though 
rarely,  it  too  received  a  special  name,  as  the  condictio  certi 
brought  to  enforce  a  tnutuwrn,  sometimes  termed  the  adio 
mutui.  A  condictio  brought  to  enforce  the  demand  of  any 
certain  thing,  other  than  a  certain  sum  of  money,  received  the 
appellation  of  condictio  triticama,  because  wheat  {friticum) 
was  taken  as  a  representative  of  those  things  of  which  a  certain 
quantity  could  be  claimed. 
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There  were  some  actions  in  which  a  wide  discretion  was 
given  to  the  judge,  who  was  to  take  all  the  circumstances  of 
the  case  into  his  consideration,  and  pronounce  the  sentence 
which  equity  demanded,  thus  acting  as  an  curbiter  rather  than 
as  a  judex.  Such  actions  were  termed  boncBfidei  actioneSj 
and  the  obligations,  to  enforce  which  they  were  given,  were 
termed  bonce  fidei  Migaiionea.  The  right  to  have  this 
equitable  consideration  of  the  whole  case  was  inherent  in  the 
nature  of  the  obli^tion,  i.e.  the  action  brought  to  enforce  any 
of  the  boTUB  fide%  obUgcUionea  was  always  bones  fidei.  All 
actions  instituted  by  the  praetorian  law  were  of  this  description. 
There  was  thus  an  opposition  made  between  condictionea 
which  were  derived  from  the  civil  law,  and  in  which  the  judge 
was  confined  within  the  limits  of  the  formula,  and  these  bonce 
fidei  actiones.  Among  the  honce  fidei  actionea  we  shall  find 
several  mentioned  in  the  following  Titles  of  this  book,  as,  for 
instance,  the  action  ex  empto,  ex  vendito^  ex  locato,  ex  conducto, 
TTumdatij  depo8it%  pro  eodOy  &c.     (See  Bk.  iv.  Tit.  6.  38.) 

There  were  agreements  which,  when  executed  on  one  side, 
were  enforced,  but  which  did  not  take  the  form  of  any  of  the 
four  recognized  kinds  of  contracts  falling  under  the  heads  of 
contracts  made  re^verhia,  literia^and  coneenau.  We  shall  speak 
of  these  unnamed  contracts,  as  they  are  termed,  in  the  notes  to 
Title  14.  The  action  g^ven  by  the  prsetor  to  enforce  them  was 
one  specially  adapted  to  meet  the  facts  of  the  particular  case, 
and  it  received  the  name  of  the  cicHo  infactv/m  prceacriptia 
verbia.  The  formula  was  drawn  up  to  meet  the  facts  of  the 
particular  case  {infactum\  and  this  was  done  by  placing  in 
the  derruynatratio  a  short  statement  of  these  facts  {prceaeriptia 
verbia).  (See  Introd.  sec  106.)  It  maybe  proper  to  observe 
that  such  an  action  is  to  be  distinguished  from  an  actio  in 
fcu!tum  conceptay  i.e.  an  action  brought  only  to  ascertain  a 
fact,  as  opposed  to  an  cictio  in  jua  coTicepta^  i.e.  an  action  in 
which  the  ordinary  rules  of  law  were  applied  to  the  facts 
ascertained.  The  actio  in  factum  prasacriptia  verbia  was  in 
jua  conceptc^     (See  Introd.  sec  106.) 

Tit.  XIV.  QUIBUS  MODIS  RE  CONTRAHITUB 
OBLIGATIO. 

Re  contrahitur  obligatio,  veluti  An  obligation  may  be  contracted  bj 

mutui  datione.    Mutui  autem  datio  the  thing,  as,  for  example,  by  giving 

in  lis  rebus  consistit  quie  pondere  a  mtduum.    This  always  consists  of 

numero  mensurave  constant,  veluti  things  which  may  be  weighed,  num- 

Tino,  oleo,  frumento,  pecunia  nume-  bered  or  measured,  as  wine,  oil,  com, 

rata,  mn,  Bigmto,  auzo :  quaa  res  coin,  braasi  silver^  or  gold.  In  giving 
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vat  nameTando,  ant  metiendo,  aut  these  things  by  number,  measoxe.  or 

appendendo  in  Hoc  damns  ut  aod-  weight,  we  do  so  that  they  may  oe- 

pientium  iiant,  et  quandoqne  nobis  oome  the  property  of  those  who  re- 

non  endem  res,  sea  alisd  ejusdem  ceive  them.    The  identical  things 

natorsa   et   qualitatis  redaantur  :  lent  are  not  returned,  but  only  others 

unde  etiam  mutuum   appeUatum  of  the  same  nature  and  quality ;  and 

est,  quia  ita  a  me  tiln  datur,  ut  ex  Hence  the  term  frndmim^  because, 

meo  tuum  fiat    Et  ex  eo  contractu  what  I  give  from  being  mine  becomes 

nasdtur  actio  qua  vocatur  con-  yours.  Prom  this  contract  arises  the 

dictio.  action  termed  etrndMo. 
Gai.  iiL  90$  D.  ziL  1.  0,  pr.  and  3. 

Obligations  were  said  to  be  contracted  re  when  the  actual 
receipt  of  a  thing  under  certain  conditions  imposed  the  neces^ 
sity  of  fulfilling  those  conditions.  Four  kinds  of  contracts 
came  under  this  head,  all  of  which  are  noticed  in  this  Title, 
viz.  those  named  mutmumj  oommoda4um,  depositum^  and 
pignu8.  The  contract  of  mu^ttum  was  a  contract  of  loan, 
where  not  the  thing  lent,  but  an  equivalent,  was  to  be  re- 
turned. The  obliga^tion  to  return  this  equivalent  arose  on  and 
by  the  delivery  of  the  thing  lent.  It  is  scarcely  necessary  to 
say  that  the  derivation  from  ex  meo  tuum  is  quite  erroneous. 
Things  which  were  of  such  a  nature  as  that  they  could  be  re- 
placed by  equal  quantities  and  qualities  are  termed,  in  barbarous 
Latin,/u7ij|fi&t268,  because  mutua  vicefunguntur  (D.  zii.  1. 6), 
they  replace  and  represent  each  other :  thus  a  bushel  of  wheat 
is  said  to  be  a  r^s  fungihilis^  a  particular  picture  is  not. 
The  distinction  is  much  better  expressed  by  saying  that  the 
classes  of  things  which  can  represent  each  other  are  considered 
in  genere,  those  which  cannot  are  considered  in  specie.  (See 
Introd.  sec.  55,)  If  the  person  who  lends  the  bushel  of  wheat 
receives  in  return  a  bushel  of  equally  good  wheat,  consisting 
of  grains  totally  different  from  those  he  lent,  it  is  the  same  to 
him  as  if  the  identical  grains  were  restored ;  the  wheat  may 
be  considered  in  genere ;  not  so  with  the  picture,  which  can 
only  be  considered  in  specie.  But  it  is  to  be  observed  that 
it  is  the  intention  of  the  parties,  not  the  nature  of  the  thing, 
that  makes  the  thing  considered  in  genere  rather  than  in 
specie.  A  person  might  lend  a  picture,  and  only  require  that 
a  picture  of  some  sort,  whether  the  same  picture  or  another, 
should  be  given  in  return  to  him,  in  which  case  the  picture 
would  be  considered  in  genere ;  or  a  person  might  require  the 
identical  grains  of  wheat  to  be  returned,  and  then  the  wheat 
would  be  considered  in  specie.  A  thiug  lent  in  a  mutuum, 
was  always  considered  in  genere,  so  that  whenever  it  was  the 
intention  of  the  parties  tiiat  the  loan  should  be  a  mutuum,, 
it  was  also  their  intention  that  the  thing  lent  should  be  con- 
sidered im,  genere. 
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The  action  for  recovering  the  equivalent  would  be  a  eondictio 
certi,  as  the  equivalent  was  necessarily  something  fixed  and 
determined  on.  In  this  case  the  eondictio  received  the  name 
of  eondictio  ex  mutuOy  or  sometimes  actio  mutui,  but  as  it 
was  always  certiy  it  very  seldom  was  termed  anything  but  om- 
dictiOf  and  perhaps  the  term  actio  mutui  (G.  vii.  35. 5)  would 
not  have  been  used  in  the  time  of  strict  legal  language. 


1.  !■  quoque  qui  non  debitnm  ac- 
eenit  ab  eo  aui  per  eirorem  solvit,  re 
obligatur,  oatiuque  agenti  contra 
•um  propter  repetitionem  condicti- 
tia  adio ;  nam  perinde  ab  eo  condici 
potest,  a  paret  eum  dare  oportere, 
ac  ai  mutuoxn  accepiaset:  unde  pu- 
pUluBy  si  ei  sine  tutoria  auctoritate 
non  debitum  per  errorem  datum  eat, 
non  tenebitur  indebiti  oondictioney 
magisquam  mutui  datione.  Sedhaec 
species  obligatiooia  non  videtur  ex 
contractu  conaiatere,  cum  ia  qui  aol- 
vendi  animo  dat,  magia  distrahere 
voluit  negotium  quam  oontrahere. 


1.  A  person,  also,  who  leeeives  a 
payment  which  is  not  due  to  him, 
and  which  is  made  by  mistake,  is 
bound  re,  i.  e.  by  the  thing ;  and  the 
plaintiff  may  have  against  him  an 
actio  condictUia  to  recover  what  he 
has  paid.  For  the  eondictio '  Si  paret 
ewn  dare  oporiere^  may  be  brought 
against  him,  exactly  as  if  he  had 
received  a  mudsuum.  Thus  a  pupil, 
to  whom  a  payment  has  been  made 
bv  mistake  without  the  authorization 
of  his  tutor,  is  not  subject  to  a  coi^ 
diotio  indebitif  any  more  than  he 
would  be  by  the  nft  of  a  tmOuuni. 
This  species  of  obli^tion,  however, 
does  not  seem  to  anse  from  a  con- 
tractj  aince  he,  who  gives  in  oider  to 
acquit  himself  of  aomethinff  due 
from  him,  intends  rather  to  dissolve 
than  to  make  a  contract 
Gal  iiL  01. 

In  this  case  it  is  the  law  that  imposes  certain  conditions,  and 
not  the  intention  of  the  parties,  and,  therefore,  the  obligation 
arises  quasi  ex  eontra^Uy  and  ought  to  have  been  placed  under 
that  head.  A  pupil  could  not  be  bound  without  the  consent 
of  his  tutor.  If,  therefore,  without  the  consent  of  his  tutor, 
a  loan  was  made  him,  he  was  not  bound  to  repay  it,  or  if 
money  not  due  to  him  were  paid  him,  he  was  not  bound  to 
refund  it    (See  Bk.  i.  Tit.  21,  pr.) 


2.  Item  is  cui  res  aliqua  utenda 
datur,  id  est  commodatur,  re  obliga- 
tur et  tenetur  commodati  actione. 
Sed  is  ab  eo  qui  mutuum  accepit, 
longe  distat;  namque  non  ita  res 
datur  ut  ejus  fiat,  et  ob  id  de  ea  re 
ipsa  restituenda  tenetur.  Et  si  qui- 
dem  qui  mutuum  accepit,  mquolibet 
fortmto  casu  amiserit  quod  accepit, 
veluti  incendio,  ruina,  naufragio  aut 
latronum  hostiumve  incursu,  nihilo 
minus  obligatus  pennanet :  at  is  qui 


2,  A  person,  too,  to  whom  a  thing 
is  given  as  a  commotHatumfLe.  is  given 
that  he  may  make  use  of  it,  is  bound 
re,  and  is  subject  to  the  actio  common 
dati.  But  there  is  a  wide  diiierence 
between  him  and  a  person  who  has 
received  a  mutuum ;  for  the  thing  is 
not  given  him  that  it  may  become  his 
property,  and  be  therefore  is  bound 
to  restore  the  identical  thing  he  re- 
ceived. And,  again,  he  who  has  le- 
ceived  a  muivwm^  if  by  any  accident, 
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ntendnm  iieoe|>it,  sane  qnidem  ex- 
actam  diligentiam  castodiend»  rei 
praBstare  jabetur,  nee  aufficit  ei  tan- 
tain  diligentiam  adhibuisse,  quan- 
tam  in  auia  rebus  adhibere  solitus 
est,  si  modo  alius  dUigentior  potent 
earn  rem  cnstodiie ;  sed  propter 
majorem  vim  majoresve  casus  non 
tenetur,  si  modo  non  hujus  ipsius 
culpa  is  casus  intervenerit.  Alioqui 
si  id  quod  tibi  commodatum  est. 
peregre  tecum  ferre  malueris^  et  yel 
incursu  hostium  prsBdonumve  vel 
naufragio  amiseris,  dubium  non  est 
quin  de  restituenda  ea  re  tenearis. 
Commodata  autem  res  tunc  proprie 
intelligitur,  si  nulla  mercede  ac- 
cepta  vel  constituta  res  tibi  utenda 
data  est :  alioqui  mercede  interre- 
niente  locatus  tibi  usus  rei  videtur ; 
ffratuitum  enim  debet  esse  commo- 
datum. 


D.  xliv.  7. 1. 8,  4. 


as  fire,  the  fall  of  a  Imilding,  ship- 
wreck, the  attack  of  thieves  or  ene- 
mies, he  loses  what  he  received,  stOl 
remains  bound.  But  he  who  has 
received  a  thing  lent  for  his  use,  is 
indeed  bound  to  employ  his  utmost 
diligence  in  keeping  and  preservinff 
it:  nor  will  it  suffice  that  he  shoula 
take  the  same  care  of  it,  which  he 
was  accustomed  to  take  of  his  own 
property,  if  it  appear  that  a  more 
careful  person  might  have  preserved 
it  in  safety ;  but  he  has  not  to  answer 
for  loss  occasioned  by  superior  force, 
or  extraordinary  accident,  provided 
the  accident  is  not  due  to  any  fault 
of  his.  If,  however,  you  take  with 
you  on  a  journey  the  thinff  lent  you 
to  make  use  of,  and  you  lose  it*  by 
the  attack  of  enemies  or  robbers,  or 
by  shipwreck,  you  are  undoubtedly 
bound  to  restore  it.  A  thing  is  pro- 
perly said  to  be  commodatum^  wnen 
you  are  permitted  to  enjoy  the  use 
of  it,  without  any  recompense  being 
given  or  agreed  on  ;  for,  if  there  is 
any  recompense,  the  contract  is  that 
of  locatioy  as  a  thing,  to  be  a  commO" 
datum,  must  be  lent  gratuitously. 

;  D.  xiiL  5,  6.  12. 


As  the  advantage  is,  in  almost  every  case,  entirely  on  the 
side  of  the  receiver  of  the  commodatumj  he  was  bound  to 
take  every  care  of  it,  or,  as  Gains  says,  as  great  care  as  the 
most  diligent  paterfamilicLS  takes  of  his  own  property.  (D. 
xiii.  6.  18.) 

To  use  the  technical  phrase,  it  was  'essential'  to  the 
mutuuTn  that  it  should  be  gratuitous.  Things  incident  to  a 
contract  may  be  essential  to  it,  i.  e.  necessarily  belonging, 
Tiatural,  1.  e.  belonging,  in  the  absence  of  express  agreement 
to  the  contrary,  or  accidentod,  i.  e.  belonging  only  by  express 
agreement. 

The  commodatum  gave  rise  to  the  actio  commodatiy  which 
was  either  directa  or  coTitraria ;  by  the  a>ctio  comTnodati 
directa^the  cormaodans  made  the  receiver  of  the  com/modatAim 
restore  the  thing  lent,  after  the  receiver  had  bad  it  in  his  pos- 
session for  the  time  agreed  on  (for  he  could  not  reclaim  it 
before),  or  made  him  pay  for  any  loss  accruing  through  his 
fault.  By  the  actio  commodati  contraria,  the  receiver  of  the 
commodatum,  obtained  from  the  comm^dans  compensation  for 
any  extraordinary  expenses  which  the  preservation  of  the  thing 
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had  entailed,  or  for  any  losses  occasioned  by  the  fault  of  the 
commodana.  The  ndio  was,  in  the  former  case,  termed  directa, 
because  it  proceeded  from  what  was  a  necessary  part  of  the 
execution  of  the  contract,  viz.  the  thing  lent  being  put  in  the 
possession  of  the  receiver,  while  the  actio  contraria  only  arose 
from  a  thing  which  might  happen  or  not,  viz.  there  being  some 
extraordinary  expense,  or  some  fault  on  the  part  of  the  cam- 
modana,     (See  I),  xiii.  6.  17.) 

3.  Pneterea  et  is  apud  quern  res  8.  A  person  with  whom  a  thing  is 
aliqua  deponituT;  re  ohiigatur  et  ac-  depodted,  is  bound  re,  and  is  subject 
tione  depositi ;  qui  et  ipse  de  ea  re  to  the  actio  dqtotiU,  because  he  must 
quam  aocepit  restituenda  tenetur.  give  back  the  identical  thing  which 
Sed  is  ex  eo  solo  tenetur,  si  quid  dolo  he  received.  But  he  is  only  answer- 
conuniserit ;  culpsB  autem  nomine,  able  if  he  is  guilty  of  fraua,  and  not 
id  est,  desidiaB  ac  negligentias  non  for  a  mere  fault,  such  as  carelessness 
tenetur :  itaque  securus  est,  qui  or  negligence ;  and  he  cannot,  there- 
parum  diligenter  custoditam  rem  fore,  be  called  to  account  if  the  thing 
lurto  amiserit,  quia  qui  negligent!  deposited,  being  carelessly  kept,  is 
amico  rem  custodiendam  tradidit,  stolen.  For  he  who  commits  his 
Buie  facilitati  id  imputare  debet         property  to  the  care  of  a  negligent 

friend,  should  impute  the  loss  to  his 
own  want  of  caution. 
D.  xUv.  7. 1.  6. 

Here  the  benefit  is  entirely  on  the  side  of  the  person  who 
commits  the  thing  to  the  care  of  him  who  receives  it.  The 
latter,  therefore,  unless  he  specially  agrees  to  be  answerable  for 
the  thing  entrusted  to  him,  or  himself  offers  to  take  care  of  it 
(D.  xiii.  65.  2),  is  not  liable  for  its  loss  or  deterioration,  if  he 
be  not  guilty  of  dishonesty,  or  of  such  gross  neglect  as  amounts 
to  dishonesty.  He  has,  however,  no  right  to  make  use  of  the 
thing  (D.  iv.  I.  6),  and  as  it  is  deposited  for  the  benefit  of  the 
person  depositing  it,  that  person  can  reclaim  it  when  he 
pleases,  and  need  not,  like  the  comTnodana,  wait  for  the  ex- 
piration of  the  time  agreed  on. 

The  depoaituiii  gave  rise  to  the  actio  depoait%  which  was 
directa  or  contrariay  upon  the  same  principle  as  the  actio 
cam/modati.  The  depositary  was  entitled  to  be  recompensed  for 
every  expense  incurred,  and  to  compensation  for  every  loss 
incurred  by  the  fault  of  the  deponena,  however  light  that  fault 
might  be.  If  the  depositary  had  voluntarily  offered  to  receive 
the  deposit,  he  too  would  be  answerable  for  loss  occasioned  by 
a  culpa  leviay  i.  e.  a  slight  fault,  as  opposed  to  culpa  gravia^ 
gross  negligence.  (See  Tit.  25.  9.)  If  a  deposit  was  rendered 
necessary  by  circumstances  of  unforeseen  and  sudden  misfor- 
tune, as  a  shipwreck  or  fire,  and  the  thing  deposited  was  lost 
by  the  negligence  of  the  depositary,  double  the  value  of  the 
thing  could  be  recovered.     (See  Bk.  iv.  Tit.  6.  23.) 

£  E 
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4.  Creditor  quoque^tti]gigiiuflac-  4  A  creditor  a]aO|  who  has  re- 
cepit,  re  obligatur ;  ^ui  et  ipse  de  ea  ceived  a  pledge,  is  bound  ra,  for  he 
re  quam  accepit  restituenda  tenetur  is  obligea  to  restore  the  thing  he  has 
actionepigneratitia.Sedquiaid^U8  received,  by  the  aatio  pigMratiUa, 
utriusque  gratia  datar,  et  deoitoria  But,  inasmuch  as  a  pledge  is  given 
quo  magis  pecunia  ei  crederetur,  et  for  the  benefit  of  both  niuiie%  of  the 
creditons  quo  magis  ei  in  tuto  sit  debtor  that  he  may  Dorrow  more 
creditum,  placuit  sufficere  quod  ad  easily,  andof  the  creditor  that  repay- 
earn  rem  custodiendam  exactam  ment  nuiy  be  better  secured,  it  has 
diHgentiam  adhiberet:  quam  si  been  deaded  that  it  will  suffice  if  the 
prtestiterit,  et  aliquo  fortuito  casu  creditor  employs  his  utmost  diligence 
eam  rem  ami8erit,8ecurum esse  nee  in  keeping  the  thing  pledged;  i^ 
impediri  creditum  petere.  notwithstimding  this  care,  it  is  lost 

by  some  accident,  the  creditor  is  not 
accountable  for  it,  and  he  is  not  pro- 
hibited from  suing  for  his  debt 
D.  xliv.  7. 1.  6;  D.  xiiL  7. 13. 1. 

The  oldest  fonn  of  the  contract  of  pledge  was  that  of  mam4Ar' 
patio,  or  absolute  sale  of  the  thing  subject  to  a  contract  of 
fiducia  or  agreement  for  redemption.  There  were  so  many 
things  to  wMch  maTuApaiio  was  considered  inapplicable,  that 
the  more  simple  contract  of  pignvs  quite  superseded  this 
mandpatio  cmtracUi fiducia.  A  further  simplification  of  the 
contract  or  pledge  was  thehypothecam  which  the  thing  pledged 
remained  with  the  pledger.  The  Trumcipaiio,  it  may  be  ob- 
served, transferred  both  the  property  and  possession  of  the 
thing  pledged ;  the  pignvs  gave  the  possession  to  the 
creditor,  but  left  the  property  in  the  thing  with  the  debtor : 
the  kypoiheca  left  both  tiie  property  and  tibe  possession  with 
the  debtor.    (See  note  at  end  of  Bk.  iL  Tit.  5.) 

The  creditor  was  bound  to  take  the  same  care  of  the  pledge 
as  he  who  received  a  cimiTMHicUium  was  of  the  thing  lent  him. 
He  could  not,  like  the  receiver  of  a  c(nnmod(Uwni,  make  use  of 
the  thing  placed  in  his  possession,  and  it  was  only  by  special 
agreement  that  the  creditor  could  take  the  fruits  of  the  thing 
pledged  by  way  of  interest. 

Creditor  and  debtor  are  terms  used  more  widely  in  Boman 
law  than  in  our  own.  Every  one  who  possessed  a  personal  right 
against  another  was  termed  a  creditor,  and  every  one  who  owed 
the  satisfaction  of  a  claim,  or  was  the  subject  of  a  personal 
right,  was  a  ddntor. 

From  the  contract  of  pignua  sprang  the  actio  pigneratma^ 
which  was  dvrecta  when  used  by  the  debtor  to  constrain  the 
creditor  to  give  back  the  thing  pledged  if  the  debt  had  been 
paid,  or  to  pay  over  the  surplus  if  the  thing  pledged  had  been 
sold,  and  produced  more  than  was  due  for  the  debt,  or  to  obtain 
compensation  from  him  for  any  injury  to  the  thing  pledged, 
arising  through  his.  f^kult.    The  actio  pigneratitia  was  contra^ 
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ria  when  used  by  the  creditor  to  make  the  debtor  reimburse 
him  for  all  expenses  incurred  in  keeping  the  thing  safe,  or 
compensate  him  for  all  injuries  sustained  by  the  thing  pledged 
through  the  fault  of  the  debtor  (D.  xiii.  7.  31) ;  or,  again, 
to  compensate  him  if  the  thing  pledged  proved  to  be  in  reality 
not  the  property  of  the  debtor,  and  was  claimed  by  the  real 
owner.  Until  it  was  claimed,  the  fact  that  it  belonged  to  an- 
other did  not  prevent  a  thing  being  made  the  subject  of  a  con- 
tract of  pignnSg  and  the  creditor  was  as  much  bound  to  restore 
it  to  the  debtor,  if  the  sum  due  waa  paid,  as  if  it  had  really 
been  the  debtor's  property. 

When  an  agreement  did  not  take  the  shape  of  any  of  the  ten 
forms  of  contract  recognized  in  the  civil  law  (it  will  be  remem- 
bered that  the  heads  re  and  consensu  have  each  four  subdivi- 
sions), it  was,  strictly  speaking,  not  a  contract  at  all,  but  if  one 
party  to  it  had  executed  it,  the  prsetor  would  force  the  other 
party  to  execute  it  also.  Tliese  contracts,  as  having  no  special 
name,  have  been  termed  contractus  innominatij  and  as  the 
-contract  sprang  into  existence  by  a  thing  having  been  done  or 
given,  by  the  fact,  that  is,  of  the  contract  being  already  exe- 
cuted by  one  party  to  it,  these  contrnctus  innoTnirudi maybe 
looked  on  as  belonging  more  immediately  to  the  head  of  con* 
tracts  made  re.  Paulus  (D.  xix.  5.  5)  thus  sums  up  the  heads 
of  the  cases  in  which  such  contracta  might  arise :  '  Aut  do  tihi 
vJt  des,  aut  do  ut  facias,  autfa^do  ut  dss^  aut  facio  utfadasJ 
I  give  something  to  you  in  such  a  way  that  by  the  fact  of  my 
gift  (re)  you  are  bound  to  give  something  to  me,  or  I  give  so 
that  you  are  bound  to  do  something  for  me,  or  I  do  something 
for  you.  so  that  you  are  bound  to  give  me  something,  or  I  do 
something  for  you  so  that  you  are  bound  to  do  something  for 
me.  Contracts  of  this  sort  would,  as  we  have  said  in  the  notes 
to  the  last  Title,  be  enforced  by  an  actio  infadumprcescri/ptis 
verbis^  by  one,  that  is,  in  which  the  formula  would  be  arranged 
to  meet  the  circumstances  of  this  particular  case  {infactwm\ 
a  short  statement  of  these  circumstances  being  placed  in  the 
demonsiratio  (prcescriptis  verbis). 


Tit.  XV.     DE  VERBOEUM  OBLIGATIONE. 

Verbis  obligatio  contrahitar  ex  An  obligation  by  word  of  mouth  is 

intorrogatione  et  respoadone,  cum  contracted  by  means  of  a  question 

quid  dari  fierive  nobia  stipulamur ;  and  an  answer,  when  we  stipulate 

ex  qua  duie  piofidscuntur  actiones,  that  anything  shall  be  g^ven  to,  or 

tarn  condictio  si  certa  sit  stipulatio,  done  for  us.    It  gives  rise  to  two 

quam  ex  st^»ulata  si  incerta.   Qu89  actions — ^the  condictio^  when  the  sti- 
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hoc  nomine  inde  ntitur,quia  stipu-  pulation  u  certain,  and  the  adio  ex 
lum  apud  yeteres  finnum  appeila-  at^fndatUj  when  it  is  uncertain.  The 
bator,  forte  a  stipite  descendena.        tenn  stipulation  ia  derived  fit>m  fU- 

puhitn,  a  word  enmloyed  by  the  an- 
cients to  mean  *  firm/  and  coming 
perhaps  from  dipes,  the  trunk  of  a 
tree. 
D.  xliy.  7. 1.  7  J  D.  xiL  1.  24. 

The  stipulcUio  was,  properly  speaking,  not  a  contract,  but 
a  means  of  making  a  contract,  a  solemn  form  giving  legal 
validity  to  an  agreement  This  form  consisted  of  a  question 
and  answer,  and  it  was  the  question  only  which  was,  properly 
speaking,  the  atipulatioj  it  being  only  by  an  extension  of  the 
term  that  the  word  was  applied  to  the  whole  mode  of  contract- 
ing, and  that  the  answerer  as  well  as  the  questioner  was  said, 
as  in  paragr.  1,  to  be  one  of  the  atipulantea.  Like  all  the  old 
forms  of  obligation,  this  formula  only  bound  one  party,  viz.  the 
maker  of  the  promise.  The  proTnisaor  had  himself  to  become 
the  stipulator,  and  to  receive  in  his  turn  a  promise,  if  he 
wished  to  secure  reciprocal  rights.  Obligations  may  be  divided 
according  as  they  are  unilateral  and  bind  one  party  only,  or 
bilaieral  and  bind  both  parties.  A  stipulation  gave  rise  to 
a  unilateral  obligation. 

Festus  derives  atipulatio  from  atipSy  coined  money ;  and 
Isodorus  from  atiputa,  a  straw.  *  Veterea  enim,  quando  eibi 
aliquid  proviittebant,  atipulam  texentea  frangd>ant,  quam 
iterum  jungenteSy  eponsiones  auaa  agnoacebanU^  (Orig.  iv. 
24.  Quoted  by  Ortolan.)  Stipes  and  atipulwm  are  a  more 
probable  source  of  the  derivation  of  the  word. 

When  the  stipulation  was  for  something  certain,  it  was 
enforced  by  the  condictio  certi ;  when  for  something  uncer- 
tain, by  the  condictio  incerii.  The  term  a/:tio  ex  atipukUu 
is  sometimes  used  to  denote  the  condictio^  whether  certi  or 
incerti\  but  is  more  usually  employed  to  denote  the  condictio 
i/ncertiy  as  when  the  condictio  was  cerii^  that  is,  was  employed 
in  its  proper  form,  it  generally  received  no  other  name  than 
condictio. 

The  stipulation  was  not  the  only  contract  made  by  going 
through  a  solemn  form  of  words.  By  the  dictio  dotia  the  wife 
and  her  ascendants  bound  themselves  to  give  the  doa  to  the 
husband ;  and  by  a  promise  accompanied  by  an  oath  {jurata 
promiaaio  lU)erti)  the  freedman  bound  himself  to  render  his 
services  to  his  patron. 

1.  In  hac  re  olim  talia  verba  tra-  1.  Formerly  the  words  used  in 
dita  fuenmt :  Spondes  P  Spondeo.  making  this  kmd  of  contract  were  as 
PromittbP  Promitto.  Ildepromit-    follows — Spondeat  do  you  engage 
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tifl?  fldeproxnittoP  FidejnbesF 
Fidejabeo.  DabisP  Dabo.  FaciesP 
Faciam.  Utrum  autem  Latina  an 
QrsBca  vel  qua  alia  lingua  adpulatio 
ooncipiatur,  nihil  interest,  scilicet  si 
uterque  stipulantium  intellectum 
ejus  linguie  habeat  Nee  neoesse 
est  eadem  lingua  utrum^ue  uti,  sed 
sufficit  congruenter  ad  interrogata 
respondere :  quin  etiam  duo  Gneci 
Latina  lingua  obligadonem  contn^ 
here  pO(«unt  Sed  hiec  soleninia 
Terba  olim  quidem  in  usu  fuerunt 
Postea  autem  Leoniana  constitutio 
lata  est,  qu»  solemnitate  Terborum 
sublata  sensum  et  oonsonantem  in- 
tellectum ab  utraque  parte  solum 
desiderat,  Hcet  quibuscumque  ver- 
bis expressus  est 


yourself  P  l^^<mdeo^  I  do  engage  my- 
self. PromiUist  do  you  promise  P 
PromUto^  I  do  promise.  Fidepro- 
mittUt  do  you  promise  on  your  good 
faith  P  FidepromiUOf  I  do  promise 
on  my  good  faith.  ISd^ubeaf  do 
you  make  yourself,;S<%ttfaor  f  Fide- 
jubeOf  I  do  make  myself  fidejuawr. 
DabU  i  will  yon  give  P  Dabo^  I  will 

F've.  Fades  J  will  you  do  P  Faciam, 
will  do.  And  it  is  immaterial 
whether  the  stipulation  is  in  Latin  or 
in  Greek,  or  in  any  other  language,  so 
that  the  parties  understand  it ;  nor  is 
it  necessary  that  the  same  language 
should  be  used  by  each  person,  but 
it  is  sufficient  if  the  answer  agree 
with  the  question.  So  two  Greeks 
may  conteict  in  Latin.  Anciently 
'  indeed  it  was  necessary  to  use  the 
solemn  words  just  mentioned,  bat 
the  constitution  of  the  Emperor  Lop 
was  afterwards  enacted,which  makes 
unnecessary  this  solemnity  of  the 
expressions,  and  only  requires  the 
apprehension  and  consent  of  each 
party,  in  whatever  words  it  may  be 
expressed. 
Gal  iii.  02,  03 ;  D.  xlv.  1.  1.  6j  C.  viii.  87. 10. 

Spondes  f  apondeo  was  the  form  exclusively  proper  when 
both  parties  were  Boman  citizens ;  adeo  propria  civiumRo^ 
momorwm  eat  ut  ne  quidem  in  Orcecum  aermonem  per  irvteX" 
pretationem  proprie  trana/erri  poaaity  quaTnvia  dicatur  a 
Orceca  vocef^rata  eaae.    (GrAi.  iii.  93.) 

This  constitution  of  Leo  was  published  a.d.  469.  (G.  viii. 
37.  10.) 


2.  Onmis  stipulatio  aut  pure  aut 
in  diem  aut  sub  conditione  ht :  pure, 
veltttt  quinque  aureoedare  spondes  P 
idque  confesdmpeti  potest;  in  diem, 
cum  adjecto  die  quo  pecunia  solva- 
tur,  stipulatio  fit,  veluti  deeem  au- 
reos  pnmis  calendis  Martiis  dare 
sponaes  P  Id  autem  quod  in  diem 
stipulamur,  f>tatim  quidem  debetur; 
sea  peti  priusquam  dies  venerit,  non 
potest.  At  ne  eo  quidem  ipso  die  in 
quem  stipulatio  facta  est,  peti  potest, 
quia  totus  is  dies  arbitrio  solventis 
tribui  debet;  neque  enim  certum  est 
eo  die  in  quem  promissum  est,  datum 
non  esse,  priusquam  is  prsBterierit 


2.  Every  stipulation  is  made  sim- 
ply, or  with  the  introduction  of  a  par- 
ticular time,or  conditionally.  Simply, 
as,  'Do  you  engage  to  give  live 
aurei?  '  in  this  case  the  money  may 
be  iustantly  demanded.  With  the 
introduction  of  a  particular  time,  as 
when  a  day  is  mentioned  on  which 
the  money  is  to  be  paid,  as, '  Do  you 
engage  to  give  me  ten  aurei  on  the 
first  of  the  calends  of  March  P '  That 
which  we  stipulate  to  give  at  a  par- 
ticular time  becomes  immediately 
due,  but  cannot  be  demanded  before 
the  day  arrives,  nor  can  it  even  be 
demanded  on  that  day,  for  the  whole 
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of  the  day  is  allowed  to  the  deMor 
for  payment,  as  it  is  never  oertain 
that  payment  has  not  been  made  on 
the  day  appointed  until  that  day  ia 
at  an  end. 
D.  xlv.  1.  46 ;  D.  1. 10.  2. 13 ;  D.  xIt.  1. 18. 1. 

In  the  tecbnical  language  of  the  jurists,  Ubi  pure  qvA^ 
stipulatus  fuerit,  et  cesoit  et  vemt  d%e8 ;  ubi  in  diem^  cesait 
dies,  sed  nondum  venit.  (See  note  on  fik  ii.  Tit  20. 20.)  If 
the  stipulation  was  made  j9ure,  the  interest  in  the  thing  stipu- 
lated for  passed  at  once  to  the  stipulator  {ceasit  dies),  and  he 
could  at  once  demand  to  have  it  {venit  dies),  giving,  of  course, 
sufficient  time  for  the  debtor  to  fulfil  his  obligation*  If  the 
stipulation  was  made  in  diem,  the  intwest  in  the  thing  stipu- 
lated for  passed  at  once  to  the  stipulator,  but  he  could  not 
demand  it  until  the  dies  was  passed. 

There  is  a  distinction  in  the  respective  effects  of  a  stipu- 
lation in  diem  and  of  a  conditional  stipulation  that  deserves 
notice.  When  stipulation  was  made  in  diem,  the  promise  was 
binding  at  once,  and  the  debt  was  already  due,  and  therefore 
if  any  part  of  the  debt  were  paid  before  the  day  named,  it 
could  not  be  recovered ;  whereas,  when  a  stipulation  was  made 
with  a  condition,  if  anything  was  paid  before  the  condition 
was  accomplished,  it  could  be  recovered  back,  because,  until 
the  condition  was  fulfilled,  the  stipulator  had  no  interest  in  the 
thing  stipulated  for  {nondum  ceesit  dies).    (See  paragr.  4.) 

3.  At  si  ita  stipuleris,  decem  au-  3.  But,  if  you  stipulate  thus, '  Do 
reos  annuos  quoad  vivam  dare  you  engage  to  give  me  ten  awei  an- 
spondes?  et  pure  facta  obligatio  nually,  as  long  as  I  live  f '  the  obliga- 
intelligitur  et  perpetuatur,  quia  ad  tion  is  understood  to  be  made  simply, 
tempus  deben  non  potest ;  sed  and  is  perpetual ;  for  a  debt  cannot 
heres  petendo  pacti  exceptione  sub-  be  due  for  a  time  only ;  but  the  heir, 
moTebitur.  if  he  demands  payment,  shall  be  re* 

pelled  by  the  exceptio  pacti. 
D.  xlv.  1.  56.  4. 

Lapse  of  time  was  not,  in  the  Roman  law,  a  mode  by  which 
a  debt  could  be  extinguished.  Consequently,  if  it  was  owed, 
it  was  owed  for  ever ;  but  this  technicality  was  prevented  from 
working  any  injustice  by  the  plea  alluded  to  in  the  text, 
namely,  that  there  was  an  agreement  to  the  contrary,  or  by 
that  of  fraud.  Plane  post  tempus  stipulator  vel  pacti  con^ 
venti,  vel  doli  mxili  exceptione  submoveri  poteriL  (D.  xliv. 
7.44.) 

4.  Sub  conditione  stipnlatio  fit,  4.  Astipulationismadecondition- 
cum  in  aliquem  casum  differtur  ob-  ally,  when  the  obligation  is  made 
Ugatio,  ut  si  aliquid  factum  fuerit  subject  to  the  happening  of  some  im- 
aut  non  fuerit,  stipulatio  commit-  certain  event,  so  that  it  takes  eff«H:t  if 
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tafar:  Telttti,  si  Tidiis  consol  fuerit 
iactoBy  qaixu^ue  anieos  dare  spon- 
des  P  Si  quia  ita  stipuletur,  ri  in 
Capitolium  non  ascendero  dare 
epondesP  peiinde  erit  ac  si  atipulA- 
tuB  easet,  cum  morietur  sibi  diuri. 
Ex  conditionali  stipulatione  tantum 
epes  est  debitum  iri,  eamque  ipsam 
spem  in  heredem  transmittimus;  si 
prius  quam  conditio  existat,  mors 
nobis  contigit 


8Qch  A  thing  happens,  or  does  hot 
happen,  as,  for  instance,  *Do  you 
engage  to  give  five  mtreif  if  Utius  be 
made  consul  P '  Such  a  stipulation 
as  *  Do  you  engage  to  give  five  amri, 
if  I  do  not  go  up  to  the  CapitolP'  is 
in  effect  the  same,  as  if  the  stipula- 
tion had  been,  that  five  aurei  should 
be  ffiyen  to  the  stipulator  at  the  time 
of  nis  death.  From  a  conditional 
stipulation,  there  arises  only  a  hope, 
that  the  thing  will  become  due;  and 
this  hope  we  transmit  to  our  heirs,  if 
we  die  before  the  condition  is  ac- 


complished. 
D.  xlv.  1.  llo.  1 ;  D.  1.  16.  64. 

The  heir  or  legatee,  it  may  be  remembered  (see  Bk.  ii.  Tit, 
14.  9),  who  died  before  the  condition  was  accomplished,  did 
not  transmit  any  interest  in  the  inheritance  or  legacy  to  his 
heirs,  whereas  the  stipulator  did,  as  we  learn  from  the  text, 
transmit  to  his  heirs  the  hope  that  the  thing  stipulated  for 
would  be  one  day  due  to  him  (apes  debituin  iri).  The  reason 
of  this  diflference  is,  that  the  testamentary  dispositions  were 
considered  to  be  made  from  a  motive  of  kindness  to  the  heir 
or  legatee  personally. 

If  the  promissor  attempted  to  defeat  the  condition  by  pre- 
venting its  being  fulfilled,  he  was  treated  as  if  he  had  promised 
pure,  and  the  thing  could  be  demanded  from  him  at  once. 

It  is  here  said  that  a  promise  to  pay,  if  a  person  did  not  do  a 
thing,  was  a  promise  to  pay  when  he  died.  There  was,  how- 
ever, this  difference :  the  promissor  was  certain  to  die,  and 
therefore,  the  stipulation,  with  the  words  cum  moriar,  was 
really  made  in  diem ;  whereas  it  was  not  certain  whether  the 
promissor  would  or  would  not  go  up  to  the  Capitol,  and, 
therefore,  the  stipulation  with  the  words  si  in  Capitolium 
non  dscendero  was  made  8uh  conditions. 


6.  Loca  etiam  inseri  stipnlationi 
Solent,  Teluti  Carthagine  dare  spon- 
des  P  Quffi  stipulatio,  licet  pure  fieri 
videatur,  tamen  re  ipsa  habet  tem- 
pus  injectum,  quo  promissor  utatur 
adpecuniam  Carthagine  dandam; 
et  ideo  si  quis  Romn  ita  stipuletur, 
hodie  Carthagine  dare  spondesP 
inutilis  erit  stipulatio,  cum  impos- 
dbilis  sit  repromissio. 


5.  It  is  customary  to  insert  a 
particular  place  in  a  stipulation,  as, 
for  instance,  *  Do  you  engage  to  give 
me  at  Carthage  ?'  and  this  stipula- 
tion, although  it  appear  to  be  made 
simply,  yet  necessarily  implies  a 
delay  suincient  to  enable  the  person 
who  promises  to  pay  the  money  at 
Carthage.  And  therefore,  if  any  one 
at  Rome  stipulates  thus,  'Do  you 
engage  to  give  to  me  this  day  at 
Carthage  P'  the  stipulation  is  use- 
less, because  the  thmg  promised  is 
impossible. 


D.  3dy.l.  735  D.  xiii.  4.  2.  6. 


424 


LIB.  III.      TIT.  XVI. 


6.  GondUtioiiefl  que  ad  pneteritam 
yel  pnesens  tempus  referuntur,  aut 
statun  infirmant  obligationeniy  aut 
omnino  non  differunt,  veluti  si  'ntiua 
consul  fuit,  yel  si  MsBvius  yivit,  dare 
spondee  P  nam  si  eaita  non  sunt, 
nihil  Talet  sdpulatio ;  sin  autem  ita 
se  habenty  statim  Talet.  Quffi  enizn 
per  reriun  naturam  sunt  oerta,  non 
morantur  obligationem,  licet  apud 
nos  incerta  sint. 


D.  xlv.  1.  100; 


6.  Conditions,  which  relate  to  time 
present  or  past,  either  instantly  make 
the  obligation  void,  or  do  not  suspend 
it  in  any  way ;  as,  for  instance, '  If 
Titius  has  been  consul,  or  if  Meevius 
is  alive,  do  you  engage  to  give  me  P  * 
If  the  thing  mentioned  is  not  really 
the  case,  the  stipulation  is  void ;  if 
it  is  the  case,  the  stipulation  is  im- 
mediately valid.  Things  certain,  if 
regarded  in  themselves,  although 
uncertain  as  far  as  our  knowledge  is 
concerned,  do  not  delay  the  forma- 
tion of  the  obligation. 
D.  xii.  1.  87-59. 


7.  Non  solum  res  in  stipulatum 
dedud  possunt,  sed  etiam  facta,  ut  si 
stipulemur  aliquid  fieri  vel  non  fieri. 
Et  in  hujusmodi  stipulationibus 
optimum  erit  pienam  subjicere,  ne 
quantitas  stipulationis  in  incerto  sit, 
ac  necesse  sit  actori  ]^robare  quid 
ejus  intersit ;  itaque  si  quis  ut  fiat 
idiquid  stipuletur,  ita  adjici  poena 
debet :  si  ita  factum  non  erit,  tunc 
p<Bn»  nomine  decern  aureos  dare 
spondee.  Sed  si  qusedam  fieri, 
qundam  non  fieri,  una  eademquo 
conoeptione  stipuletur,  clausula 
hujusmodi  erit  luljicienda':  si  ad- 
versus  ea  factum  erit,  sive  quid  ita 
factum  non  erit,  tunc  poenfe  nomine 
decem  aureos  dare  spondes  P 


D.  xlv.  1. 187. 


7.  Not  only  things,  but  acts,  may 
be  the  subject  of  a  stipulation ;  as 
when  we  stipulate,  that  something 
shall,  or  shall  not,  be  done.  And,  in 
these  stipulations,  it  will  be  best  to 
subjoin  a  penalt^y,  lest  the  amount 
included  in  the  stipulation  should  be 
uncertain,  and  the  plaintiff  should 
therefore  be  obliged  to  prove  how 
great  his  interest  is.  Therefore,  if 
any  one  stipulate,  that  something 
shall  be  done,  a  penalty  ought  to  be 
added  as  thus :  *  IH  the  thing  is  not 
done,  do  you  engage  to  give  ten  aurei 
by  way  of  penalty  ?'  But,  if  by  one 
single  question  a  stipulation  is  made, 
that  some  thiDgs  shall  be  done,  and 
that  other  things  shall  not  be  done, 
there  ought  to  be  added  some  such 
clause  as  this :  *  If  anything  is  done 
contrary  to  what  is  agreed  on,  or 
anything  ngi-eed  on  is  not  done,  then 
do  you  engage  to  give  ten  auret  by 
way  of  penalty  ?  ' 
7;D.  xlvi.6.  11. 


Tit.  XVL     DE  DUOBUS  EEIS  STIPULANDI  ET 
PEOMITTENDL 


Et  stipulandi  et  promittendi  duo 
pluresve  rei  fieri  possunt:  stipulandi 
Ita,  si  post  omnium  interrogationem 
promissor  respondeat,  spondeo,  ut 
puta,  cum  duobus  separatim  stipu- 


Two  or  more  persons  may  be  par- 
ties together  in  the  stipulation  or  in 
the  promise.  In  the  stipulation,  if 
after  all  have  asked  the  question, 
the  promissor  answers  '  Spakdeo,^  *  I 
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lantibiu  ita  promiasor  respondeat,  engave ; '  for  instance,  when  two 
utrique  vestrom  dare  spondee ;  nam  stipulaton,  having  each  separately 
si  prills  Titio  spoponderit,  deinde  asked  the  qnestion,  the  promiwor  an- 
alio  interrogante  spondeat,  alia  swers,  '  I  enrage  to  give  to  each  of 
atque  alia  erit  obligatio,  nee  ere-  jou.'  For  if  he  first  answers  Titins, 
duntur  duo  rei  stipulandi  esse.  Duo    and  then,  on  another  person  putting 

Sluresve  rei  proniittendi  ita  fiant :  the  same  question,  he  again  snswers 
[aevi,  quinque  aureosdare  spondesP  him,  there  will  be  two  distinct  obli- 
Sei,  eoedem  quinque  aureos  dare  ffations,  and  not  two  co-stipulators, 
spondee  P  si  respondent  singuli  Two  or  more  become  co-promissors, 
separatim,  spondeo.  thus :  '  Meevius,  do  you  engage  to 

give  five  attrei?  *  *  Seius,  do  you  en- 
gage to  give  five  aurei?  *  each  then 
separately  answers, '  I  do  engage.' 
D.  xlv.8.28.  2;  D.  xlv.  2.  4. 

The  word  reusy  strictly  speaking,  signifies  the  person  who  is 
liable,  or  subject,  to  a  demand,  but  is  used  more  generally  to 
signify  a  party  to  an  obligation,  whether  active  or  passive :  so 
here  we  have  rei  stipulandiy  as  well  as  rei  promittendi. 

It  was  immaterial  whether  the  interrogation  was  put  and 
answered  in  the  plural,  spondetia  f  spondemua ;  or  in  the  sin- 
gular, spondea?  spondeo.     (D.  xlv.  2.  4.) 

It  was  not  only  in  contracts  made  verbis  that  there  could  be 
joint  creditors  and  joint  debtors.  On  a  commodatum  or  depo^ 
siturriy  for  instance,  the  parties  might  agree  that  several  persons 
should  be  subject  to  a  common  obligation,  and  each  be  bound 
for  the  whole.     (D.  xlv.  2.  9.) 

1.  Ex  hujusmodi  obligationibus,  1.  By  virtue  of  such  obligationc, 
et  stipulantibus  solid um  singulis  the  whole  thing  stipulated  for  is  due 
debetur,  et  promittentes  singuli  in  to  each  stipulator,  and  from  eachpro- 
solidum  tenentur ;  in  utraque  tamen  missor.  But.  in  each  obligation,  there 
obligatione  una  res  vertitur,  et  vel  is  only  one  tningdue,  and  if  either  ot 
alter  debitum  accipiendo,  vel  alter  the  joint  parties  receives  the  thing 
solvendo,  omnium  perimit  obliga-  due,  or  gives  the  thing  due,  the  obli- 
tionem  et  omnes  liberat  gation  is  at  end  for  all,  and  all  are 

freed  from  it. 
D.  xlv.  2.  2.  8. 1. 

If  we  look  to  the  thing  which  was  the  subject  of  the  con- 
tract*, we  may  say,  however  many  were  the  joint  parties,  there 
was  but  one  obligation,  while,  if  we  look  to  the  persons  by  or  to 
whom  the  promise  was  given,  there  were  as  many  obligations 
as  there  were  persons  making  or  receiving  the  promise ;  if, 
therefore,  the  thing  were  given,  that  is,  payment  or  perform- 
ance made,  the  obligation  was  at  an  end,  but  the  obligation 
binding  on  any  one  might  be  made  to  cease  without  those 
binding  on  the  others  ceasing  also.  If,  indeed,  the  aid  of  the 
li^w  had  been  called  in  to  enforce  the  obligation,  the  position 
of  the  parties  was  different.     If  one  co-stipulator  sued  the 
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promissor,  all  the  other  partieB  to  the  stipulation  were  thereby 
prevented  from  suing  him ;  and  if  one  co-promissor  were  sued, 
none  of  the  others  could  be  sued,  until  it  appeared  that  there 
was  a  deficiency  in  what  had  been  obtained  from  the  promissor 
that  had  been  sued ;  the  others  might  then  be  sued  to  make 
up  this  deficiency.     (C.  viii.  41.  28.) 

2.  Ex  duobus  reifl  promittendi  3.  Of  two  co-promisson;  one  may 
alius  pore,  aiitu  in  diem  yel  sub  engage  simpler,  the  other  with  the 
conditione  obUgari  potest ;  nee  im-  introduction  of  a  particular  time,  or 
pedimento  erit  dies  aut  conditio,  conditionally ;  and  neither  the  time 
quominus  ab  eo  qui  pure  obligatus  nor  the  condition  will  prevent  pay- 
est,  petatur.  ment  being  exacted  from  the  one 

who  binds  himself  simply. 
D.  xlv.  2.  7. 


Tit.  XVIL    DE  STIPULATIONE  SEEVOEUM. 

Servus  ex  persona  domini  jus  A  slave  derives  from  the  persona 
stipulandi  habet;  sed  hereditas  in  of  his  master  the  power  of  making  a 
plerisque  personaB  defunct!  vicem  stipulation.  And  as  the  inheritance 
Bustinet :  ideoque  quod  servus  here-  in  most  respects  represents  the  per* 
ditarius  ante  aditam  hereditatem  9ona  of  the  deceased,  if  a  stipulation 
stipulatur,  aoquirit  hereditati,  ac  is  made  by  a  slave  belonging  to  the 
per  hoc  etiam  heredi  postea  facto  inheritance  before  the  inheritance  is 
acquiritur.  entered  on,  he  acquires  for  the  in- 

heritance, and  therefore  for  him  who 
subsequently  becomes  heir. 
D.  xli.  1.  84.  61. 

A  slave  had  no  peraonay  that  is,  no  capacity  of  acquiring 
civil  or  political  rights.  But  his  master,  who  had  such  a  ca- 
pacity, could  make  his  own  persona  speak  and  act  through 
the  slave,  who  Was  thus  only  a  channel  by  which  the  wishes 
of  the  master  were  expressed.  (See  Bk.  i.  Tit.  3,  pr.)  But 
although  a  slave  could  thus  engage  others  for  the  benefit  of 
his  master,  by  a  stipulation,  he  could  not  bind  his  master, 
and  could  not,  therefore,  be  the  promissor  in  a  stipulation ; 
hence,  the  text  only  speaks  of  the  stipulations,  and  not  of  the 
promises,  of  slaves. 

In  plerisque  personce  defuncti  vicem  sustinet ;  the  inheri* 
tance  represented  the  person  of  the  deceased  in  most  things, 
but  there  were  some  things  which  the  slave  could  not  acquire 
for  the  inheritance,  which  he  could  acquire  for  a  living  master ; 
a  usufruct,  for  instance,  being  always  attached  to  a  person, 
could  not  be  stipulated  for  by  a  slave  before  the  inheritance 
Was  entered  on.     (D.  xlv*  3.  29.) 


LEB.  III.      TIT.  XVIL 
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1.  Sive  autem  domino,  sive  flibi, 
BYe  conserve  suoy  siye  impenonali- 
ter  aeiniB  stij^iiletur,  domino  acqui- 
lit.  Jdem  juna  est  et  in  liberis  qui 
in  potestate  patria  sunt,  ex  quibua 
causis  acquirare  poaaunt 


1.  Whether  a  slave  stipnlateB  for 
hia  master,  or  for  himself  or  for  hia< 
fellow-fllave,  or  without  naming  any 
person  for  whom  he  stipulates,  ho 
always  acquires  for  his  master.  It 
is  the  same  with  children  in  the 
power  of  their  father,  in  all  oases  in 
which  they  acquire  for  him. 
D.  zlv.  a  15;  D.  xlv.  I.  45,  pr.  aad  4. 

What  is  said  here  of  the  children  in  potestate  must  be  takea 
with  all  the  limitations  made  necessary  by  the  power  they  had 
to  acquire  a  pectdi/um  for  themselves.     (See  Bk.  ii.  Tit  9.) 


2.  Sed  cum  flMstum  in  stipula- 
tione  continebitur,  omnimodo  per- 
sona stipulantis  continetur,  veluti 
si  servus  stipuletur  ut  sibi  ire  i^re 
liceat;  ipse  enim  tantum  prohioeri 
non  debet,  non  etiam  donunus  ejus. 


2.  If  it  is  a  licence  to  do  something: 
that  is  stipnlated  for,  the  benefit  of 
the  stipulation  is  personal  to  the 
stipulator ;  for  instance,  if  a  slave 
stipulate  that  he  shall  have  a  right 
of  passage  for  himself  or  beasts  and 
vehicles,  it  is  he  himself,  not  hia 
master,  who  is  not  to  be  hindered 
from  passing. 
D.  jlv.  1. 130. 

Even  in  this  case  the  slave  really  acquires  for  the  master.  It 
is  the  master,  and  not  the  slave,  who  could  enforce  the  stipula- 
tion by  action.  Of  course  this  personal  licence  to  cross  land  is^ 
something  quite  different  from  a  servitude.  For  a  servitude 
eundi  or  agendiy  stipulated  for  by  the  slave,  could  only  be 
attached  to  the  prccdium  of  the  master.     (D.  xlvi.  3.  17.) 


3.  Servus  oommunia  stipulando 
nnicuij^ue  dominorum  pro  portione 
domimi  acquirit;  nisi  jussu  imius 
eorum  aut  nominatim  cui  eorum 
Btipttlatus  est;  tunc  enim  ei  soli 
acquiritur.  Quod  servus  communis 
stipuiatur,  si  alteri  ex  dominis  ao- 
quiri  non  potest,  solidum  alteri 
acquiritur ;  veluti  si  res  quam  dan 
atipulatus  est,  unius  dommi  sit 
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3.  If  a  slave  held  in  common  by 
several  masters  stipulates,  he  ac- 
quires a  share  for  each  master  ac- 
cording to  the  proportion  which  each 
has  in  him,  unless  he  stipulates  at 
the  command,  or  in  the  name  of  any 
one  master,  for  then  the  thing  stipu- 
lated for  is  acquired  solely  for  that 
master.  And,  whatever  a  slave  held 
in  common  stipulates  for,  is  all  ac- 
quired for  one  of  his  masters,  if  it  ia 
not  capable  of  being  ac(][uired  for  the 
other ;  as  for  instance,  if  it  belongs 
to  one  of  his  masters. 
D.  xlv.  8.  7. 1. 
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Tit.  XVIIL    DE  DIVISIONE  STIPULATIONUIL 

Stipulationum  ali»  sunt  judici<*  Stipulationfi  are  either  iudidal,  or 
ales,  aliie  pnetoriiBy  aliao  oonyen-  prsBtorian,  or  coDyendonai,  or  com- 
tionales,  alin  communes  tam  pr»-  mon,  that  is,  both  prsBtorian  and 
torise  quam  judidales.  judicial 

D.  xlv.  5. 

The  division  of  stipulations  here  given  is  based  on  the 
difference  of  the  grounds  on  which  they  are  entered  into,  the 
ground  being  sometimes  the  will  of  the  parties,  sometimes  the 
direction  of  a  person  in  authority. 

1.  Judicialeesuntdumtaxaty  qun  1.  Judicial  stipulations  are  those 
a  mero  j  udicis  officio  profidscuntur :  which  proceed  exclusively  from  the 
yeluti  de  dolo  cautio,  vel  de  perse-  office  ot  the  judge,  such  as  the  giving 
quendo  servo  qui  in  fuga  est^  resti-  security  agamst  ffiiud,  or  the  engage- 
tuendove  pretio.  ment  to  pursue  a  fugitive  slave,  or  to 

pay  his  price. 
D.  xlv.  1.5;  D.  XXX.  69.5. 

Before  the  magistrate  the  parties  were  in  jure^  before  the 
jvAiex  they  were  in  ju  dido.  (See  Introd.  sec.  98. )  The  judex 
sometimes  ordered  that  the  parties  before  him  should  enter 
into  stipulations. 

Two  instances  are  here  given  of  stipulations  directed  by  the 
judex.  The  first  is  the  de  dolo  cautio.  This  was  a  stipulation 
direct^  for  the  benefit  of  a  plaintiff,  that  the  sentence  given 
in  his  favour  might  be  executed,  without  any  attempt  at  fraud 
{dolus  Trudu8)oTi.  the  part  of  the  defendants  For  instance,  if 
the  defendant  was  ordered  to  make  over  the  property  in  a 
slave,  the  judex  would  direct  that  he  should  stipulate  that  he 
had  done  nothing  to  lessen  the  value  of  the  slave.  Otherwise  the 
slave  might  l)e  made  over  to  the  plaintiff,  and  the  plaintiff's 
claim  be  thus  nominally  satisfied,  while  it  might  really  be 
evaded  by  the  defendant  wilfully  doing  the  slave  some  mate- 
rial harm.     (D.  vi.  1.  20.  a&d  45.) 

The  other  instance  given  is  that  of  the  stipulation  de  perse-- 
quendo  servo  qui  in  fuga  est,  restituendove  pretio.  A  slave 
must  be  supposed  to  be  demanded,  and  to  run  away  before  the 
decision  is  given.  As  the  defendant,  being  the  actual  possessor, 
could  only  reclaim  the  slave  against  third  parties,  the  judex 
would  compel  him  to  engage  by  stipulation  to  follow  and  re- 
claim him,  or  to  pay  his  price.  If  the  slave  escaped  without  any 
fault  whatsoever  of  the  defendant,  the  judge  merely  directed 
that  the  defendant  should  engage  to  give  up  the  slave  if  he 
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eame  into  his  power,  and  to  permit  the  plaintiff  to  bring  an 
action  in  the  defendant's  name  for  the  recovery  of  the  slave 
from  any  one  who  might  detain  him.     (D.  iv.  2.  14.  11.) 

2.  PnetoriiB  sunt,  quae  a  mero  2.  PnBtorian  stipulations  axe  thoee 
protoriB  officio  proficiscuntur^veluti  which  proceed  exclusively  from  the 
damni  infecti  vel  legatorum.  ^  PrsB-  office  of  the  prsBtor ;  as  the  giving 
torias  autem  stipulatiunes  sic  ex-  security  against  tiaf/mtfrnin/M^iim,  or 
audiri  oportet,  ut  m  his  contineantur  for  the  payment  of  legacies.  Under 
etiam  iEdiliti» ;  nam  et  hm  a  juris-  prsBtorian  stipulations  must  he  corn** 
dictione  veniunt  prehended  ^Edilitian,  for  these,  too, 

proceed  from  a  magistrate  pronoun- 
cing the  law. 
D.  xL  1.  6. 

Damnum  infectum  est  damnum  nonfact.um  quodfuturum 
veremur.  (D.  xxxix.  2. 2.)  Supposing  the  damnum  futurum 
which  a  man  apprehended  were  an  injury  to  his  premises  from 
the  fall  of  tho  ill-repaired  house  of  his  neigh bourj  by  the  strict 
civil  law,  if  he  were  to  wait  till  the  mischief  were  done,  his 
neighbour  might  abandon  his  property  in  the  fallen  house,  and 
the  injured  man  could  then  obtain  no  reparation  from  him.  To 
remedy  this,  the  praetor  would,  if  he  saw  fit,  order  the  neighbour 
to  give  security  (cauiio  damni  infecti)  to  indemnify  the  person 
applying  against  any  damage  that  might  be  done.  If  this  order 
were  not  obeyed,  the  praetor  authorized  the  complainant  to 
enter  upon  and  occupy  the  premises  (in  possessionem  mit" 
tebat) ;  and,  finally,  if  security  were  still  refused,  the  praetor 
gave  the  complainant  full  possession  of  the  premises,  but  he 
was  liable  to  be  dispossessed,  if  within  a  certain  time  the 
original  proprietor  made  compensation  and  complied  with 
everything  enjoined  him.     (See  D.  xxxix.  2.  4.  1.) 

Legatorum :  this  was  a  stipulation  binding  the  heir  to  pay 
legacies,  when  due,  which  were  not  yet  payable;  otherwise 
the  heir  might  previously  have  spent  and  consumed  all  the 
inheritance. 

A  jurisdictions  veniunt,  that  is,  come  from  a  magistrate 
jus  dicenSy  as  opposed  to  a  judex. 

8.  Conventionales  sunt,  Qusd  ex  8.  Conventional  stipulations  are 
conventione  utriusque  partis  con-  those  which  are  made  hj  the  agree- 
cipiuntur,  hoc  est,  neque  jussu  judi-  ment  of  parties ;  that  is,  neither  hy 
CIS,  neque  jussu  prsetoris,  sed  ex  the  order  of  a  judge  nor  by  that  of 
conventione  contranentium.  Qua-  the  praetor,  hut  by  the  consent  of  the 
rum  totidem  genera  sunt  quot,  pene  persons  contracting.  And  of  these 
dixerim,  rerum  contrahendarum.        stipulations  there  are  as  many  kinds, 

so  to  speak,  as  there  are  of  things  to 
be  contracted  for. 
D.  xlv.  1.  5. 
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4.  Commuaes  stipulatioQes  sonty  4  ODnunon  stipulations  are  thoee^ 
Teluti  rem  salyam  fore  pupilli;  nam  for  example,  providing  for  the  secu- 
•et  pnetor  jubet  rem  salTam  fore  rity  of  the  property  of  a  pupil,  for 
pupillo  caTeri>  et  interdum  judex  sometimes  the  pnetor,  and  sometimes, 
si  ali ter  expediri  hssc  res  non  potest ;  too,  when  the  matter  cannot  be  ma- 
Tel  de  rato  stipulatio.  naged  in  any  other  way,  the  judge 

orders  it  should  be  entmd  into ;  or, 

r*n,  the  stipulation  that  a  thing- 
Ibe  ratified. 
B.  xlv.  1.  6. 

Communes  stipulationea  were  those  sometimes  directed  by 
the  prsetor,  sometimes  by  the  judex.  They  ought  properly  to 
have  preceded  the  ccmventumcUea.. 

Mention  has  already  been  made  of  the  secmity  a  tutor  or 
curator  was  obliged  to  give.  (Bk.  L  Tit.  24,  pr.)  It  was 
properly  given  before  the  tutor  entered  on  his  office,  and  it 
belonged  to  the  praetor  to  see  that  it  was  given*.  But  i^  be-^ 
fore  it  was  given,  the  tutor  sued  a  debtor  of  the  pupil,  and  the 
debtor  objected  that  security  had  not  been  given,  the  judge^ 
in  order  that  the  proceedings  might  not  be  put  an  end  to^ 
would  direct  security  to  be  then  given  before  him. 

The  stipulation  de  rato,  or  rem  ratam  haheriy  was  one 
entered  into  by  a  procurator  bringing  an  action  in  the  name  of 
his  principal  that  what  he  did  would  be  ratified  by  his  principal. 
It  properly  belonged  to  the  praetor  to  direct  that  this  stipula- 
tion should  be  entered  into  before  the  Utia  coTdeatatio  (see 
Introd.  sec.  105) ;  but  if  he  omitted  to  direct  this,  and  there 
was  ground  for  distrusting  the  authority  of  the  procurator, 
the  judge  would  direct  that  the  procurator  should  bind  him- 
self hj  this  stipulation.    (See  Bk.  iv.  Tit  11.  1.) 


Trp.  XIX.    DE  INUTILIBUS  STIPULATIONIBUS. 

Omnis  res  qusD  dominio  nostro        Eveiything,  of  which  we  have  the 

subjicitur,  in  stipulationem  dedud  property,  whetiier  it  be  moveable  or 

]>oteBt9  ttve  ilia  mobilis,  sive  soli  immoveable,  may  be  the  object  of  a 

sit.  stipulation. 

^  A  stipulation  is  imdilis,  Le.  invalid,  when  it  produces  no 
tie  binding  on  the  parties  to  it  It  would  seem  to  have  been 
proper  to  have  examined  here  the  causes  which  make  con- 
tracts of  any  kind  invalid,  and  not  to  limit  the  inquiry  to  stipu- 
lations. But  the  stipulation  was  so  much  the  most  important 
kind  of  contract  that  it  i9  taken  to  represent  all  other  kinds. 
Some  few  of  the  causes  of  invalidity  noticed  in  this  Title  are 
peculiar  to  stipulations,  but  most  axe  common  to  all  contracts. 
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Lagrange  thus  claasifies  the  reasons  given  in  this  Title  for 
the  invalidity  of  stipulations:  thej  might  be  invalid  (1)  on 
account  of  their  object  (pr.  paragr.  \,  2,  22,  24);  (2)  on  ac- 
count of  the  persons  by  whom  (paragr.  7,  8,  9,  10,  and  12), 
for  whom  (paragr.  3,  4,  19,  2(\  21),  or  between  whom 
(paragr.  6)  they  were  made ;  (3)  on  account  of  the  manner  in 
which  they  were  made  (paragr.  5,  18,  23) ;  (4)  on  accoimt  of 
the  time  (paragr.  13, 14, 15, 16,  26),  or  the  condition  (paragr. 
11,  25)  subject  to  which  they  were  made. 


1.  Butj  if  any  one  stipulates  for  a 
iking  which  does  not,  or  cannot  exist, 
as  for  Stichus,  who  is  dead,  but  whom 
he  thought  to  be  living,  or  for  a  Hip- 
pocentaur,  which  cannot  exist,  the 
stipulation  is  void* 


1.  At  si  quis  rem  quss  in  rerum 
natura  non  est  aut  esse  aon  potest, 
dari  stipulatus  fuerit,  yeluti  Sti- 
chum  qui  mortuus  sit,  quem  yiyere 
eredebat,  aut  Hippocentaurum  qui 
esse  non  possit,  mutilis  erit  stipu- 
latio. 

Qai.  iiL  97. 

In  such  a  case  no  claim  could  be  made  for  the  supposed 
value  of  the  thing,  nor  even  for  a  sum  promised  under  a  penal 
clause  in  case  of  non-performance.     (D.  xlv.  1.  69  and  103.) 

2.  Idem  juris  est,  si  rem  sacram 
aut  religiosam  quam  humani  juris 
esse  eredebat,  yel  publicam  qu» 
usibus  populi  perpettto  exnosita  sit, 
ut  forum  yel  theatrum,  yel  liberum 


hominem  quem  seryum  esse  ere 
debat,  yel  cujus  commercium  non 
habuerit,  yel  rem  suam  dari  quis 
fitipuletur :  nee  in  pendenti  erit  sti- 
pulatio  ob  id  (^xuA  publica  res  in 
priyatum  deduci,  et  ex  libero  seryus 
fieri  potest,  et  commercium  adipisci 
stipulator  potest,  et  res  stipulatoris 
esse  desinere  potest ;  sed  protinus 
inutilis  est  Item  contra,  licet 
initio  utiliter  res  in  stipulatum  de- 
ductasit,  si  postea  in  earum  qua 
causa  de  quibus  supra  dictum  est, 
sine  facto  promissoris  deyenerit,ex-* 


2.  It  is  the  same  if  any  one  stipu- 
lates for  a  thing  sacred  or  religious, 
which  he  thought  to  be  profane,  or 
for  a  pubUo  thing  apozopnated  to  the 
perpetual  use  of  tne  people,  aa  a 
forum,  or  theatre,  or  for  a  free  man, 
whom  he  thought  to  be  a  slaye,  or 
for  a  thing  of  which  he  has  not  the 
commercium,  or  for  a  thing  belonging 
to  himself.  Nor  will  the  stipulation 
remain  in  suspense,  because  the  pub- 
lic thing  may  become  priyate,  the 
freeman  may  become  a  slaye,  tilie 
stipulator  ma;^  acquire  the  commas 
cium  of  the  tiung,  or  the  thing  which 
now  belongs  to  nim  may  cease  to  be 
his ;  but  the  stipulation  is  at  once 
void.  So,  oonyersely,  although  a 
thinff  may  have  been  yalidly  stipu- 


tinguitur  stipulatio.  At  nee  statim  latea  for  oriffinally,  yet,  if  it  after- 
ab  initio  talis  stipulatio  yalebit,  wards  fiiU  under  the  daas  of  any  of  the 
Lucium  Titium,  cum  seryus  erit^  thingsbefore-mentioned,  without  the 
dare  spondee  P  et  sLmilia ;  quia  que  fault  of  the  promissor.  the  stipulation 
natura  sui  dominio  nostro  exempta  is  extinffuished.  Sucn  a  stipulation, 
sunt,  in  obligationem  deduci  niulo  too,  as  me  following,  is  yoid  ab  tmttOf 
modo  possunt.  '  Do  you  promise  to  ffiye  me  Lucius 

Titiufl,  when  he  uiall  become  a 
slaye  P'  for  that  which  by  its  nature 
belongs  to  no  one,  cannot  in  any  way 
be  made  the  object  of  an  obUgaticm* 
GAi.iii,07;D.xlyi82,88.5. 
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Cujua  cammerdum  rum  JiabiberiL  For  instance,  if,  in  the 
days  of  Grains,  a  peregrmus  had  stipulated  for  a  fundus 
Itodicita  ;  or  if,  in  the  times  of  the  Lower  Empire,  a  heathen 
had  stipulated  for  a  Christian  slave  (C.  i.  10).  Of  course,  if 
the  promissor  had  not  the  commercium  of  the  particular 
thing,  while  the  stipulator  had  it,  the  promissor  was  answer- 
able to  the  stipulator  for  a  breach  of  contract  if  he  did  not 
fulfil  his  promise.     (D.  xlv.  I.  37.) 

Vd  reni  auam.  It  cannot  belong  to  him  more  than  it  does ; 
but  he  might  stipulate  for  its  value,  or  for  the  thing  itself  if 
it  ceased  to  belong  to  him.     (D.  xlv.  1.  31.) 

ExtinguUur  stipulatio.  And  if  it  were  once  extinguished, 
no  alteration  of  circumstances  would  renew  it.  In  perpetuum 
suhlata  obligatio  restitui  non  potest    (D.  xlvi.  3.  98.  8,) 

In  a  stipulation  it  made  no  diflFerence  that  the  stipulator 
was  really  ignorant  that  there  was  some  character  attaching 
to  the  object  of  the  stipulation  which  made  the  stipulation 
invalid,  as  that  it  was  sacred,  or  public.  The  fact  that  it  was 
sacred  or  public  invalidated  the  stipulation,  and  the  stipulator 
had  no  further  remedy  against  the  promissor.  We  shall  find 
(Tit.  24. 5)  that  if  a  person  purchased  in  ignorance  a  thing  of 
this  nature,  he  would  have  a  remedy  against  the  seller  to  in- 
demnify him  for  the  loss  he  sustained  by  the  purchase. 

3.  Si  quia  alium  datumm  factur-  8.  If  a  man  promise  that  another 

umve  quod  ^poponderit,  non  obli-  shall  give  or  do  something,  he  is  not 

gabitur,  veluti  si  spondeat  Titiuni  boundf,  as  if  he  promise,  that  Titioa 

quinque  aureos  daturum.  Quod  si  shall  give  five  aurei.  But,  if  he  pro- 

effecturum  se  ut  Titius  daret,  spo-  mise  that  he  will  manage  that  Titiua 

ponderit,  obligatur.  shall  give  five  aurei,  he  is  bound. 

D.  xlv.  1.  83. 

4.  If  any  one  stipulates  for  the 
benefit  of  a  third  person,  other  than 
a  person  in  whose  power  he  is,  the 
stipulation  is  void.  But  it  may  be 
arranged  that  payment  shall  be  made 
to  a  third  person,  as  if  a  person  sti- 


quis  alii  quam  cujus  juri 
us  sit,  stipmetur,  nihil  agit 


4 

Bubjectus  sit,  stipi 

Plane  solutio  etiam   in    eztranei 

personam  conferri  potest,  veluti  si 

quis  ita  stipuletur,  mihi  aut  Seio 

aaiespondes?  ut  obligatio  quidem 

stipulatori  acquiratur,  solvi  tamen    pulates  thus,  *  Do  vou  engajre  to  pay 

Seio  etiam  invito  eo  recte  possit ;    to  me  or  to  Seius  r'    The  stipulator 

ut  liberatio  ipso  jure  contingat,  sed    alone,  in  this  case,  acquires  the  obli- 


Ule  ad  versus  Seium  habeat  man- 
dati  actionem.  Quod  si  quis  sibi 
et  alii  cujus  juri  subjectus  non 
sit,  dari  decern  aureos  stipulatus 
est,  valebit  quidem  stipulatio  ;  sed 
utrum  totum  debeatur  quod  in  sti- 
pulationem  deductum  est,  an  vero 
pars  dimidia,  dubitatum  est;  sed 
placet  non  plus  quam  dimidiam 
partem  ei  aoquiri.  Ei  qui  juri  tuo 
subjectus  est)  si  stipulatus  sis,  tibi 


gation ;  but  payment  mav  be  made  to 
Seius  even  against  his  will ;  the  paver 
will  then  be  at  once  freed  from  his 
obligation,  while  the  stipulator  will 
have  against  Seius  an  actio  mandaU. 
If  any  one  stipulates  that  ten  aurei 
shall  be  paid  to  him  and  to  a  third 
person,  otner  than  a  person  in  whose 
power  he  is,  the  stipulation  is  valid; 
out  it  has  been  doubted,  whether,  in 
this  case,  the  whole  sum  is  due  to 
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tc<{iiiri8 ;  quia  ypz  tiui  tamquam  the  stipulator,  or  only  half;  and  it 
iilii  sity  sicuti  filiivox  tamqaam  tua  has  h«s«u  decided  that  only  half  is 
intelli^tur  in  iia  rehus  qu»  tihi  due.  But,  if  you  stipulate  for  an- 
acqniri  poasunt.  other,  who  is  in  your  power,  you  ac- 

quire for  yourself ;  for  your  words 
are  as  the  words  of  your  Boa,  and 
your  son's  words  are  as  yours,  with 
respect  to  all  things  which  can  be 
acquired  for  you. 
Gai.  iii.  103;  D.  xlv.  1. 141.  8  ;  D.  xlv.  1.  89.  130 ;  D.  xxxix.  2.  42. 

No  one  who  was  not  a  party  to  a  contract  could  gain  or  lose 
by  it.  Re8  inter  alios  acta,  aliia  neque  nocere,  neque  prod- 
esse  potest  (a  maxim  not  to  be  found  exactly  in  its  present 
shape,  but  based  on  C.  vii.  60. 1).  And  as  this  was  true  of  all 
kinds  of  contracts,  so  was  it  specially  of  stipulations,  in  which 
a  particular  formula  had  to  be  spoken,  and  which  could  not 
properly  be  entered  into  by  any  one  that  was  absent.  The 
third  person  not  being  a  party  to  the  contract,  could  have  no 
action  to  enforce  it,  and  the  stipulator  could  not  enforce  it 
because  he  had  no  interest  in  it.  If,  indeed,  he  had  any  interest 
in  it,  that  is,  any  legal  interest,  which  of  course  might  happen, 
a  stipulation  for  another  was  binding.  Si  stipuler  alii  cum 
mea  irUeresaet  ait  Marcdlus  atipulationem  vaiere.  (D.  xlv. 
1. 38. 20,  and  see  paragr.  20  of  this  Title.)  And  when  one  per- 
son wished  to  stipulate  for  another,  the  object  might  generally 
be  effected  by  adding  a  penalty  for  the  non-performance  of  the 
promise.  A  stipulation  binding  the  promissor  to  give  some- 
thing to  Titius,  or  if  it  were  not  given,  to  pay  a  penalty  to  the 
stipulator,  was  binding.  It  was,  indeed,  nothing  but  a  condi- 
tional contract.  In  the  event  of  something  not  happening, 
which  might  have  happened,  a  certain  bene6t  was  to  accrue  to 
the  stipulator.  (D.  xlv.  1.  38.  17.)  It  is  because  the  thing 
might  have  happened  that  such  a  penal  clause  differs  in  its 
effect  from  one  made  to  enforce  the  performance  of  a  thing 
physically  impossible.     (See  note  on  paragr.  1.) 

Mihi  aut  Seio,  The  third  person,  to  whom  payment  might 
be  thus  made  at  the  option  of  the  payee,  was  said  to  be 
solutionis  causa  adjedus.     (D.  xlvi.  3.  95.  5.) 

Sibi  et  aiii.  We  learn  from  Gains,  that  the  Sabinians  were 
of  opinion  that  the  whole  sum  specified  was  in  this  case  due  to 
the  stipulator.  Justinian  adopts  the  contrary  opinion.  (Gtai. 
iii.  103.) 

Every  one  could  stipulate  and  promise  for  his  heir.  Every 
paterfarnilias  could  stipulate  for  those  under  bis  power  and 
his  slaves ;  every  person  imder  power  and  every  slave  could 
stipulate  for  the  paterfamilias  or  master,  and  could  promise  so 
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as  to  bind  the  paterfamUiaa  or  master,  if  authorized,  directly 
or  indirectly,  to  do  so.     (See  Bk.  iv.  Tit.  7.) 

In  the  later  law  many  kinds  of  stipulations  could  be  made 
through  another  person,  though  this  was  contrary  to  the 
primary  notion  of  a  stipulation.  For  instance,  the  stipulation 
*rem  pupillo  ealvam  fore^  (see  Tit  18.  4)  could  be  made, 
for  a  pupil  who  was  infans^  or  absent,  by  a  public  slave,  by 
a  person  appointed  by  the  prsBtor,  or  by  a  magistrate  if  the 
parties  came  before  him.     (D.  xxvii.  8.  1.  15.) 


5.  Prseterea  inutilis  est  stipulatio, 
A  quia  ad  ea  quad  interrog^tua  erit, 
non  respondeat:  Teluti,  ai  decern 
sureoa  a  te  dari  atipuletur,  tu  quin- 

aue  promittaa,  yel  contra;  aut  ai 
le  pure  atipuletur,  tu  aub  oondi- 
tione  promittaa,  vel  contra,  ai  modo 
scilicet  id  exprimas,  id  eat,  ai  cui 
sub  conditione  vel  in  diem  atipulanti 
tu  reapondeaa,  pneaenti  die  apon- 
deo :  nam  ai  hoc  aolum  rea]^onaeaa, 
promitto,  breviter  videria  m  eam- 
dem  diem  vel  conditionem  apopon- 
diaae;  neque  enim  necease  eat  in 
respondendo  eadem  omnia  repeti, 
qua  atipulator  expreaaerit. 


Si  decern  aureos. 
tion  the  other  way. 


5.  A  atipulation,  again,  ia  void,  if 
the  answer  do  not  agree  with  the 
demand ;  aa  when  a  person  atipulates 
that  ten  aurei  shall  be  given  him,  and 
you  answer  five,  or  vice  versa.  A  sti*- 
pulation  is  also  void,  if  a  person  sti- 
pulates simply,  and  you  promiee 
conditionally,  or  vice  versa ;  provided 
only,  that  the  diaagreement  ia  ex- 
preaaly  atated,  aa  if,  when  a  man 
atipulates  conditionally,  or  for  a  par- 
ticular time,  you  answer, '  I  promise 
for  to-day.*  But,  if  you  answer  only, 
*  I  promise,'  you  seem  in  a  brief  way 
to  agree  to  the  time  or  condition  he 
proposes.  For  it  is  not  necessary, 
that  in  the  answer  every  word  should 
be  repeated  which  the  atipulator  ex- 
preaeed. 
D.  xlv.  1.  134.  1. 

Ulpian,  in  the  Digest,  decides  the  ques- 
(D.  xlv.  1.  1.  4.) 


D.  xlv.  1.1,  3,  4; 


6.  Item  inutilia  eat  atipulatio,  ai 
yel  ab  eo  atipuleria  qui  tuo  juri 
aubjectua  eat,  vel  ai  ia  a  te  atipule- 
tur.  Sed  aervua  quidem,  non  solum 
domino  auo  oblisari  non  poteat,  aed 
ne  alii  quidem  luli ;  filii  vero  fami- 
liaa  aliis  obligari  poaaunt 


6.  A  stipulation  is  also  void  if 
made  with  one  who  ia  in  your  power, 
or  if  auch  a  peraon  atipulate  with 
you.  A  alave  ia  incapable  not  only 
of  entering  into  an  obligation  with 
hia  master,  but  of  binding  himaelf  to 
any  other  person.  But  nklkufamiiiai 
can  enter  into  an  obligation  with 
othera. 
Gai.  iii.  104.  39;  D.  xUv.  7. 14. 

This  paragraph  must  of  course  be  taken  as  expressed  with- 
out reference  to  the  peculia  of  some  persons  in  power  and  of 
slaves. 

7.  Mutum  neque  atipulari  neque  7.  It  ia  evident  that  a  dumb  man 

promittere  posse  palam  est,  quod  et  can  neither  stipulate  nor  promiae. 

m  suido  reoeptum  eat ;  quia  et  is  And  this  ia  conaidered  to  apply  also 

qui  stipulatur  verba  promittentis;  to  deaf  persona^  for  he  who  atipa- 
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et  IB  qui  promittit  verba  stipulantis 
audire  debet :  unde  apparet  non  de 
eo  DOS  loqui  qui  taraius  exaudit, 
fled  de  eo  qui  omnino  non  audit 


latee,  ougbt  to  bear  the  words  of  the 
promiflsor,  and  he  who  promiaes,  the 
words  of  the  stipulator.  Hence,  it  is 
clear  that  we  are  not  speaking  of  a 
-person  who  hears  with  aifficulty,  but 
of  one  who  cannot  hear  at  all. 


Gal  iii  106 ;  D.  xUv.  7. 1. 16. 


8.  Furiosus  nullum  negotium  ge- 
rere  potest,  quia  non  intelligit  quid 
agit 

Gai. 


8.  A  madman  can  go  through  no 
legal  act,  because  he  does  not  under- 
stand what  he  is  doing. 
iiLlOe. 


Daring  lucid  intervals  a  madman  could  make  valid  stipu* 
lations  or  promises. 


9.  Pupillus  omne  negotium  recte 
gerit,uttamen  aicubi  tutoris  aucto- 
ritas  necessaria  sit,  adhibeatur  tutor, 
yeluti  si  ipse  obligetur :  nam  alium 
sibi  obligare  etiam  sine  tutoris 
auctoritate  potest 


Gai. 

10.  Sed  quod  diximus  de  pupillis, 
utique  de  iis  verum  est  qui  jam  ali- 
quem  intellectum  habent :  nam  in- 
fans  et  qui  infanti  proximus  est, 
non  multum  a  furioso  distant,  quia 
hujus  »tatb  pupilli  nullum  habent 
intellectum ;  sea  in  proximis  infan- 
ti, propter  utilitatem  eorum,  beuig- 
nior  juris  interpretatio  facta  est,  ut 
idem  juris  habeant  quod  pubertati 
proximi.  Sed  qui  in  potestate  pa- 
rentis est  impubes,  ne  auctore  qui- 
dem  patre  obligatur. 


9.  A  pupil  may  go  through  any 
legal  act,  provided  that  the  tutor  takes 
a  part  in  the  proceeding  in  cases 
where  his  authorization  ia  necessary ; 
as  for  instance,  when  the  pupil  binds 
himself,  for  a  pupil  can  bind  others 
to  him  without  the  authorization  of 
his  tutor, 
ii.  107. 

10.  This  must  be  understood  only 
of  pupils  who  already  have  some 
understanding ;  for  an  infant,  or  one 
still  near  to  infancy,  differs  but  little 
from  a  madman,  for  pupils  of  such 
an  a^  have  no  understanding  at  all. 
But,  m  order  to  consult  their  interest, 
the  law  is  construed  more  favourably 
to  those  who  are  near  to  infancy,  and 
they  are  allowed  the  same  rights  as 
those  near  the  age  of  puberty.  A 
son  in  the  power  of  his  father,  and 
under  the  age  of  puberty,  cannot 
bind  himself  even  if  his  father  au- 
thorizes him. 

Gal  iii.  109;  D.  xlv.  1.  141.  2. 

An  infant  was  properly  one  quifarinon  potest,  a  child  not 
yet  old  enough  to  speak.  When  a  child  could  talk,  and  began 
to  have  some  degree  of  understanding,  he  was  termed  infanti 
proximus.  He  could  now  pronounce  th  e  words  of  a  stipulation, 
and  the  law  permitted  him  to  do  so  with  the  sanction  of  his 
tutor  in  certain  cases,  such  as  the  acquisition  of  an  inheritance, 
where  bis  personal  intervention  was  necessary.  But  the  law 
did  not  allow  him  to  stipulate  except  when  the  stipulation  was 
clearly  for  his  benefit.     (D.  xxix.  2.  9.) 

Just  as  the  child  who  was  older  than  an  infieuit  was  said  to 

Y  r  a 
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be  infanti  proximus,  so  one  a  litUe  younger  than  a  jmhea  was 
said  to  be  pubertati  proanmus.  Originally  no  fixed  time  was 
assigned  at  which  a  child  passed  from  one  of  these  states  to 
another ;  but  in  later  times  the  word  infans  had  a  new  mean- 
ing ;  for,  following  a  theory  borrowed  from  the  physicians,  who 
maintained  that  the  human  body  underwent  a  marked  change 
every  seven  years,  a  constitution  of  Theodosius  fixed  the  first 
seven  years  as  the  period  of  infancy.  (Cod.  Theod.  viii.  18. 8.) 
The  original  meaning  of  the  word  was  thus  lost  sight  of,  and 
infans  meant  a  person  under  seven  years  of  age.  Even  in  the 
time  of  Justinian,  however,  the  mode  was  not  very  accurately 
fixed  in  which  the  different  terms  describing  the  age  of  a 
child  were  em  ployed.  The  terms  infans  and  infanti  proximus 
are  retained  in  the  text  as  they  stood  in  Gains,  although  the 
infanti  proximus  was  now  included  in  the  infans  (see  Bk.  L 
Tit.  21,  pr.);  and  Theophilus,  in  his  Paraphrase  of  this  para- 
graph, says,  proximns  infanti  qualis  fuerit  qui  septimum 
aut  octavum  annum  agit;  whereas  the  most  accurate  mode 
of  expression,  after  the  constitution  of  Theodosius,  would  be 
to  consider  infanti  proximus  as  a  term  no  longer  needed,  and 
to  say  that,  after  a  child  commenced  his  eighth  year,  he  was 
pubertati  proxim/us. 

The  paterfamilias  conld  not,  like  a  tutor,  supply  his 
authority  to  make  up  what  was  deficient  in  the  power  of  the 
pupil.  The  concluding  words  of  this  paragraph  are  taken 
from  Gains,  who  makes  his  statement  more  complete  by  adding 
pubes  vero  qui  in  potestate  est,  proinde  ac  si  paterfamilias 
obligari  solet.    (D.  xlv.  1.  141.  5.) 

11.  Si  impossibillB  conditio  obli-  11.  If  an  impossible  condition  is 

gationibuB  adjiciatur,  nihil  valet  sti-  added  to  an  obligation,  the  stipulation 

pulatio.  ImpKissibilis  antem  conditio  is  void.    A  condition  is  considered 

habetur,  cui  natiura  impedimento  impossible  of  wbich  nature  forbids 

est  quominus  exifltat,  yeluti  siquis  the  accomplishment;  as,  if  a  person 

ita  dixerit,  si  digito  coelum  attigero  says,   ^  Do  you  promise  if  I  touch 

dare  spondes  ?  At  si  ita  stipule tur,  the  heavens  witn  my  finger  P'  But 

si  digito  ccelum  non  attigero  dare  if  a  stipulation  is  made  thus,  '  Do 

^ndes  P  pure  facta  obligatio  intel-  you  promise  if  I  do  not  touch  the 

hgitur,  ideoque  statim  petere  po-  sky  with  my  finger  P'  the  obliffation 

t^t  is  considered  as  unconditional,  and 

t  performance  may  be  instantly  de- 
manded. 
Gai.  iii.  98  ;  D.  xlv.  i.  7. 

An  impossible  condition  in  a  testamentary  gift  was  treated 
as  if  it  had  never  been  inserted.  In  a  stipulation  or  any  other 
contract  it  made  the  contract  void,  a  difference  owing;  to  the 
favour  with  which  testamentary  gifts  were  regarded.  (See 
Bk.  ii.  Tit  15.  10.) 
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In  the  stipulation,  *  if  I  do  not  touch  the  heavens,'  &c., 
there  is  really  no  condition ;  there  is  nothing  left  undecided 
in  the  mind  of  the  speaker  or  hearer. 


12.  A  verbal  obHgatioD,  made  be- 
tween absent  peieons,  is  alao  Toid. 
But  as  this  doctrine  afforded  matter 
of  strife  to  contentious  men,  who 
allegfed,  after  some  time  had  elapsed, 
that  either  they  or  their  adyeisariee 
were  not  present,  we  issued  a  con- 
stitution, addressed  to  the  advocates 
of  Csssarea,  in  order  to  provide  for 
the  speedy  determination  of  such 
suits.  By  this  we  have  enacted,  that 
written  acts  which  declare  that  the 
contracting  parties  were  present,  shall 
be  considered  as  indisputable  evi- 
dence of  the  fact,  unless  the  party 
who  has  recourse  to  such  shameless 
allegations  makes  it  evident,  by  the 
most  manifest  nroofs,  either  by  writ- 
infs  or  by  creaible  witnesses,  that 
either  he  or  his  adversary  was  in  some 
other  place  during  the  whole  day  in 
which  the  instrument  was  made. 
QAi.iii.  138;  0.  viii.  88. 14. 

No  writing  was  necessary  to  make  a  verbal  contract  valid ; 
but  one  was  generally  drawn  up  as  a  record  of  the  transac- 
tions, and  called  inatrumentum  or  cautioy  as  being  a  security 
for  the  stipulator. 


1 2.  Item  verborum  obligatio inter 
absentee  concepta  inutilis  est.  Sed 
cum  hoc  materiam  Htium  conten- 
tiosis  hominibus  prsstabat,  forte 
post  tempus  tales  allegationes  op- 
ponentibus,  et  non  prmsentes  esse 
vel  se  vel  adversarios  suos  conten- 
dentibus,  ideo  nostra  constitutio 
propter  celeritatem  dirimendarum 
litium  introducta  est,  <^uam  ad 
CsBsarienses  advocates  scnpsimus : 
per  quam  disposuimus  tales  scrip- 
turas  qun  presto  esse  partes  in- 
dicant, omnimodo  esse  credendas, 
nisi  ipse  qui  talibus  utitur  improbis 
allegationibus.  manifestissimis  pro- 
batiouibus  vel  per  scripturam  vel 
per  testes  idoneos  approbaverit,  in 
ipso  toto  die  quo  conficiebatur  in- 
strumentum  sese  vel  adversarium 
suum  in  aliis  locis  ( 


13.  Post  mortem  suam  dari  sibi 
nemo  stipulari  pjterat,  non  magis 
quam  post  mortem  ejus  a  quo  sti- 
pulabatur ;  ac  nee  is  qui  in  alicajus 
potestate  est,  post  mortem  ejus  sti- 
pulari poterat,  quia  patris  vel  do- 
mini  voce  loqui  videtur.  Sed  et  si 
quia  ita  stipuletur^  pridie  quam 
moriar  vel  pridie  quam  morieris 
dabis  P  inutilis  erat  stipulatio.  Sed 
cum  (ut  ita  dictum  est)  ex  consensu 
contrahentium  stipulationes  va- 
lent,  plaeuit  nobis  etiam  in  hunc 
juris  articulum  necessariam  indu- 
cere  emendationem :  ut  sive  post 
mortem,  sive  pridie  quam  morietur 
stipulator  sive  promissor,  stipu- 
latio concepta  est;  valeat  stipu- 
latio. 


18.  A  man  could  not  formerly  sti- 
pulate that  a  thing  should  be  given 
nim  after  his  own  death,  any  more 
than  after  the  death  of  the  promissor. 
Neither  could  any  person  in  the 
power  of  another  stipulate  that  any- 
thing should  be  given  him  after  the 
death  of  the  person  in  whose  power 
he  was,  because  it  was  his  fatner  or 
master  who  appeared  to  be  spealdng 
in  him.  Ana  if  an^  one  stipulated 
thus, '  Do  you  promise  to  give  the 
day  before  I  die  P  or  the  day  before 
you  dieP'  the  stipulation  was  in- 
valid. But  since  all  stipulations,  as 
we  have  already  said,  derive  their 
force  from  the  consent  of  the  con- 
tracting parties,  we  have  thought  it 
proper  to  introduce  a  necessary  alte- 
ration in  this  respect,  so  that  now, 
whether  it  be  stipulated  that  a  thing 
shall  be  given  after,  or  immediately 
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before,  the  death  either  of  the  sti* 
pulator  or  the  promissor,  the  stipu- 
lation is  good. 
Gai.  iii.  100 ;  C.  viii.  88.  11 ;  C.  iv.  11. 

A  stipulation  *pridie  quam  moriar^  was  held  to  be  inyalid, 
because  the  date  when  the  thing  promised  became  due  could 
not  be  fixed  until  the  death  happened,  and  then  the  action 
would  only  be  acquired  for  or  against  the  heirs,  exactly  as  in 
the  case  of  a  stipulation  '  dabis  post  Tnortem.*  (Gai.  iii.  100.) 
Gaius  says,  indegcma  visum  est  ex  heredis  persona  incipere 
obligationem ;  it  was  out  of  the  due  order  of  things  that  a 
man  should  enter  into  an  obligation  in  which  no  action  could 
be  brought  until  after  his  death.  Justinian  does  away  with 
all  these  subtleties. 

14.  Item  8i  quis  ita  stipulatus  14.  Also,  if  aiiy  one  stipulated 
erat,  si  nayis  ex  Asia  Tenerit,  hodie  thus^  '  If  a  certain  ship  amyee  Uh 
dare  spondes  f  inutilis  erit  stipu-  morrow  from  Asia,  do  yon  engage  to 
latio,  quia  prsepostere  concepta  est  pve  to-day  ?  '  the  stipulation  would 
Sed  cum  Leo  inclytae  reoordationis  oe  yoid,  as  being  preposterous.  Buty 
in  dotibus  eamdem  stipulationem  since  the  Emperor  Leo,  of  glorious 
quae  prsepostera  nuncupatur,  non  memory,  decided  that  such  a  stipuL^ 
esse  rejiciendam  existimavit,  nobis  tion,  which  is  termed  prtBpodera, 
placuit  et  huic  perfectum  robur  ought  not  to  be  rejected  with  re- 
accommodare,  ut  non  solum  in  spect  to  marriage-portions,  we  haye 
dotibus  sed  etiam  in  omnibus  valeat  tnought  it  right  to  giye  it  complete 
hujusmodi  conceptio  stipulationis.     yalidity,  so  that  now,  eyery  stipula-* 

tion  made  in  tliis  way  is  yalid,  not 
only  with  respect  to  marriage-por- 
tions, but  whateyer  may  be  its  object. 
C.  vi.  23.  26. 

Such  a  stipulation  was  said  to  be  proepostere  concepta  (i.  e. 
the  things  which  should  come  post  are  placed  pixe),  because 
the  payment  is  to  be  made  at  once,  and  thus  is  placed  before 
{prce)  instead  of  after  (post)  the  fulfilment  of  the  condition. 
Under  Justinian's  enactment  the  contract  was  binding  at 
once,  but  payment  could  not  be  enforced  until  the  condition 
was  fulfilled.     (C.  vi.  23.  25.) 

16.  Ita  autem  concepta  stipu-  16.  A  stipulation  made  thus,  as  if, 
latio,  yeluti  si  Titius  dicat,  cum  for  instance,  Titius  says,  *Do  you 
moriar  dare  spondesP  yel  cum  promise  to  give  when  I  die,'  or 
morieris?  et  apud  yeteres  utilis  'when  yon  dieP'  was  considered 
erat  et  nunc  yalet.  yalid  by  the  ancients,  and  is  so  now. 

D.  xly.  1.  46.  3. 

This  stipulation  was  said  to  be  valid  because  the  thing  was 
to  be  given  *non  post  mortem^  sed  ultimo  vitce  tempore.* 
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(Oai.  ii.  232.)    The  same  might  be  said  of  the  stipulation 
*  dari  pridie  quam  rnjoriar! 


16.  Item  poet  mortem  alteriiu 
xecte  stipulamur. 


16.  We  may  also  validly  stipulate 
that  a  thing  shall  be  given  after  the 
death  of  a  third  person. 
D.  ilv.  1.  45. 1. 


The  death  of  a  third  person  was  an  uncertain  term,  which 
might  be  as  legitimately  affixed  to  a  stipulation  or  any  other 
uncertain  time.  The  reason  which  prevented  the  stipulation 
poBi  Tnoriem  mecura  or  tuam  did  not  apply. 


17.  Si  scriptum  in  instromento 
fuerit  promitasse  ali^uem,  perinde 
habetur  atque  si  interrogatione 
preecedente  responsum  sit. 


17.  If  it  be  written  in  an  instru- 
ment that  a  person  has  promised, 
the  promise  is  considered  to  have 
been  given  in  answer  to  a  precedent 
interrogation. 


See  Paul.  Sent  v.  7.  2.  Ulpian  8ays(D.  ii.  14.  7.  12)  that 
if,  at  the  end  of  the  instrument  of  an  agreement,  the  words 
usually  added  were  found,  viz.  rogavit  TitiuSy  apopoTidit 
McBvitLS,  the  agreement  was  taken  to  be  a  stipulation  unless 
it  were  expressly  shown  that  it  was  in  reality  only  a  pactum. 


18.  Quotiespluresresunastipu- 
latione  comprehend  untur,  si  quidem 

5romit*sor  simpliciter  respondeat 
are  spondeo,  propter  omnes  tene- 
tur.  Si  vero  unam  ex  his  vel 
quasdam  daturum  se  respondent, 
obligatio  in  iis  pro  quibus  spopon- 
derit,  contrahitur:  expluribusenim 
stipulationibus  una  vel  qusedam 
vioentur  esse  perfectee;  singulas 
enina  res  stipulari,  et  ad  singulas 
respondere  debemus. 

D.  xlv.  1.  83.  4 

19.  Alteri  stipulari  (ut  sujpra  dic- 
tum est)  nemo  potest:  inventss 
sunt  enim  hiijusmodi  obligationes 
ad  hoc  ut  unu8qui8que  sibi  acquirat 

Suod  sua  interest ;  ceterum,  ut  alii 
etur,  nihil  interest  stipulatoris. 
Plane  si  quis  velit  hoc  faeere^  pee- 
nam  stipulari  conveniet,  ut  nisi  ita 
factum  sit  ut  comprehensum  est, 
committatur  poenaostipulatio  etiam 
ei  cujus  nihil  interest;  poenam enim 
quum  stipulatur  quis,  non  illud  in- 
spicitur  (juid  intersit  ejus,Bed  quss 
at  quantitas  in  conditione  stipula- 


18.  When  many  things  are  com- 

Erehended  in  one  stipulation,  a  man 
inds  himself  to  all,  if  he  answer 
simply  'I  promise  to  give.'  But, 
if  he  promise  to  give  one,  or  some  of 
the  things  stipulated  for,  he  is  bound 
only  with  respect  to  the  things  com- 

Srised  in  his  answer.  For,  of  the 
ifferent  stipulations  contained  in 
the  question,  only  some  are  con- 
sidered to  have  been  answered,  as 
for  each  object  a  separate  question 
and  a  separate  answer  is  required. 
;  D.  xlv.  1.  4,  6. 

19.  No  one,  as  we  have  already 
said,  can  stipulate  for  another,  for 
this  kind  of  obligations  has  been  in- 
vented, that  every  person  mav  ac- 
quire what  it  is  for  his  own  advan- 
tage to  acquire ;  and  it  cannot  be  for 
his  interest  that  a  thing  should  be 
given  to  another.  But  if  any  one 
wishes  to  stipulate  for  another,  he 
should  stipulate  for  a  penalty  pay- 
able to  him,  although  he  would 
otherwise  receive  no  advantage  from 
the  obligation,  so  that  if  the  pro- 
missor  does  not  perform  his  promise, 
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tionis.  Er^  si  ym  Bti|)uletuT 
Titio  dan,  mhil  agit ;  sed  si  addi- 
derit  poenam,  nisi  dederis  tot  aureoa 
dare  spondee?  tunc  committitiir 
stipulatio. 


the  stipulation  for  the  penalty  maj 
be  valid  even  for  a  person  who  had 
no  interest  in  the  performance  of  the 
promise ;  for  when  a  penalty  is  sti- 
pulated for,  it  is  not  tbe  interest  of 
the  stipulator  that  is  regarded,  but 
the  amount  of  the  penalty.  If,  there- 
fore, any  one  stimulates  that  a  certain 
thing  shall  be  given  to  Titius,  this  is 
yoid  ;  but  if  he  adds  a  penalty^ '  Do 
you  jpromise  to  give  me  so  many 
auret  if  you  do  not  give  the  thing 
to  TitiusP'  this  stipulation  binds 
the  promissor. 
D.  xlv.  1.  88. 17. 


20.  Sed  et  ai  quis  stipuletnr  alii, 
cum  ejus  interesset,  placuit  stipula- 
tionem  valere.  Nam  si  is  qui 
pupilli  tutelam  administrare  CGepe- 
rat,  cessit  administrationecontutori 
suo,  et  stipulatus  est  rem  pupilli 
salvam  fore ;  quoniam  interest  sti- 
pulatoris  fieri  quod  Btipulatus  est, 
cum  obligatus  futurus  esset  pupillo 
si  male  gesserit,  tenet  obtigatio. 
Ergo  et  si  quis  procuratori  suo  daii 
stipulatus  sit,  stipulatio  vires  babe- 
bit;  etsi  creditori  dari  stipulatus 
sit,  quod  sua  interest,  ne  forte  vel 
poena  committatur,  vel  prsedia  dis- 
trahantur  qun  pignoii  data  ennt| 
yalet  stipulatio. 


D.  xlv.  1. 


20.  But,  if  anjr  one  stipulate  for 
another^  having  himself  an  interest  in 
the  performance  of  the  promise,  the 
stipulation  is  valid.  Thus  if  he  who 
has  begim  to  act  as  tutor  afterwarda 
gives  up  the  administration  to  his 
co-tutor,  and  stipulates  for  the  secu- 
rity of  the  estate  of  his  pupil,  since 
it  IS  for  the  interest  of  the  stipulator 
that  the  promise  should  be  per- 
formed, as  he  is  answerable  to  the 
pupil  for  maladministration,  the  ob- 
ligation is  binding.  So  if  a  person 
stipulates  that  a  thing  shall  be  given 
to  nis  procurator,  the  stipulation  is 
effectufu.  SOf  too,  is  a  stipulation  that 
a  thinji^  shall  be  given  to  a  creditor  of 
the  stipulator,  the  stipulator  having 
an  interest  in  the  performance  of  the 
promise;  as,  for  instance,  that  he 
may  avoid  becoming  liable  to  a  penal 
clause,  or  that  ms  immoveables, 
given  in  pledge,  should  not  be  sold. 
38.  20.  23. 


See  note  on  paragr.  4.  The  tutor  was  liable  for  all  his  co- 
tutor  did.    (See  Bk.  i.  Tit  24.) 

21.  Versa  vice,  qui  aliumfactu-  21.  Conyersely,  he  who  undertakes 
rum  promisit,  videtur  in  ea  esse  for  the  performance  of  another,  is 
causa  ut  non  teneatur,  nisi  poenam  not  bound  unless  he  promises  under 
ipse  promiserit.  a  penalty. 

D.  xlv.  1. 38.  2. 


22.  Item  nemo  rem  suaxn  f^tu- 
ram,  in  eum  casum  quo  sua  sit, 
utiliter  stipulatur. 


22.  No  man  can  validly  stipulate 
that  a  thing  which  vnll  hereafter 
belong  to  him  shall  be  given  him 
when  it  becomes  his. 
D.  xlv.  1.  87. 
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When  the  time  was  come,  the  stipulation  would  have 
nothing  on  which  to  take  effect. 

23.  Si  de  alia  re  atipiilator  sen-  28.  If  the  rtipoliitor  intend  one 
aerity  de  alia  promisflor,  perinde  thing,  and  a  promiasor  another,  an 
nulla  contrahitur  obligatio,  ac  si  ad  obligation  is  no  more  contracted  than 
interrogatum  responftum  non  esset:  if  no  answer  had  been  made  to  the 
yeluti,  si  hominem  Stichum  a  te  interrogation ;  for  instance,  if  any 
^uis  stipulatus  fuerit,  tu  de  Pam-  one  has  stipulated  that  you  should 
philo  senseria  quern  Stichum  Yocari  ffive  Stichus,  and  you  understood 
(Sredideria.  him  to  refer  to  Pamphilys,  thinking 

that  Pamphilus  waa  called  Stichus. 
D.  xlv.  1.  137.  1. 

Stipulatio  ex  tUriusque  conseTi^a  valet.  (D.  xlv.  1.  83.  1.) 
And  if  the  seeming  consent  implied  in  pronouncing  the  words 
of  the  stipulation  was  vitiated  by  a  mistake  under  which  one 
party  spoke  of  one  thing  and  the  other  of  another,  the  stipula- 
tion was  void ;  but  if  the  mistake  was  only  with  reference  to 
something  in,  or  relating  to,  the  thing  they  were  speaking  of, 
i.  e.  if  they  were  really  speaking  of  the  same  thing,  but  one 
party  was  under  some  misapprehension  respecting  it,  the  stipu- 
lation was  valid.  So  it  was  valid  if  fraud  or  violence  had  been 
used  to  procure  it ;  but  though  in  such  cases  it  was  valid,  the 
rights  it  gave  were  worthless  under  the  jurisdiction  of  the 
prsetor,  who  always  allowed  exceptiones  doli,  raetue^  &c.,  by 
which  the  action  brought  on  the  stipulation  was  repelled. 

24  Quod  turj)i  ex  cauaa  promis-        24.  A  promise  made  to  effect  a 
Bum  est,  veluti  si  quia  homicidium    base  purpose,  as  to  commit  homicide 
▼el  aacrilegium  ae  &cturum  pro-    or  sacrilege,  la  not  binding, 
mittat,  non  valet. 

D.  xlv.  1.  26,  27. 

A  thing  was  said  to  be  promisaum  ex  turpi  causa,  when  it 
was  promised,  being  itself  illegal  or  immoral,  or  was  the  reward, 
or  depended  on  the  happening,  of  anything  illegal  or  immoral. 

26.  Cum  quia  sub  aliqua  condi-  25.  If  a  stipulation  be  conditional, 
tione  stipulatus  fuerit,  licet  ante  although  the  stipulator  dies  before 
conditionem  decesaerit,  poatea  exi-  the  accompliahment  of  the  condition, 
Btente  conditione  herea  ejus  agere  if,  afterwards,  the  condition  is  ao- 
potest.  Idem  eat  et  ex  promiaaoria  complished,  his  heir  can  demand  the 
parte.  execution  of  the  promise;   and  so, 

too,  the  heir  of  the  promiasor  may 
be  aued. 
D.  xlv.  1.  67. 

26.  Qui  hoc  anno  aut  hoc  menae  26.  A  peraon  who  atipulatea  that  a 
dan  stipulatua  eat,  niai  omnibua  thing  ahall  be  ffiven  to  him  in  auch 
partibua  anni  vel  menns  prsDteritia  a  year  or  montn,  cannot  legallv  de- 
non  recte  petet  mand  the  thing  promiaed,  until  the 

whole  year  or  month  haa  elapsed. 
D.  xlv.  1.  42. 
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27.  Si  fandiim  dari  stipuleris  yel  27.  If  you  stipulate  for  a  piece  of 
hominem,  non  poteris  continuo  ground,  or  a  slave,  you  cannot  in- 
ai^re,  niri  tantum  spatium  praete-  stantly  demand  the  thing,  but  must 
rierit  quo  traditio  fieri  poadt.  wait  until  enough  time  has  passed 

for  delivery  to  haye  been  made. 
D.  xlv.  1.  73. 


Tit.  XX.    DE  FIDEJUSSORIBUS. 

Pro  eo  qui  promittity  sclent  alii  It  is  customary  that  other  persons, 
obligari,  qui  fidejussores  appellan-  termed  JidtjuMor^B^  should  bind 
tur ;  quos  homines  accipere  solent  themselves  tor  the  promissor ;  cre- 
dum  curant  ut  diligentius  sibi  cau-  ditors  generally  requiring  that  they 
tum  sit.  should  do  so,  in  order  that  the  secu- 

rity may  be  greater. 
'  Gai.  iii.  116. 117. 

Besides  the  principal  parties  to  a  stipulation,  the  stipulator 
and  the  promissor,  there  might  be  accessory  parties,  called  re- 
spectively adstipiUcUcyrea  and  adpromisaores.  The  adstipu- 
lator  either  received  the  same  promise  as  his  principal  did,  and 
could,  therefore,  have  the  same  actions,  and  equally  receive  or 
exact  payment;  or  he  only  stipulated  for  a  part  of  that  for  which 
the  principal  stipulated,  and  then  his  rights  were  co-extensive 
with  the  amount  of  his  own  stipulation.  In  the  early  law,  the 
chief  use  of  an  adstipulator  was,  probably,  to  supply  the  place 
of  a  procurator  at  a  time  when  the  law  refused  to  allow  stipula- 
tions to  be  made  by  procuration.  A  might  make  a  stipulation, 
and  know  that  at  tlie  time  when  payment  would  be  due  he 
would  be  abroad.  He,  therefore,  joined  B  in  the  stipulation, 
who  could  receive  payment,  or  bring  an  action  in  his  place. 

Before  the  time  of  Justinian  no  one  could  stipulate  validly 
for  a  thing  after  his  own  death  (see  Tit.  19.  13),  and,  there- 
fore, those  who  wished  to  make  such  a  stipulation  joined  an 
adstipulator  with  them,  and  this  adstipulator  could  bring  an 
action,  or  receive  payment,  after  the  death  of  the  stipulator. 
As  in  the  days  of  Gains,  all  contracts  could  be  made  by  pro- 
curation, it  appears  from  his  account  of  the  adstipulator^  which 
is  the  only  one  we  have,  that  the  only  use  of  the  adstipulaior 
was  to  make  this  stipulation j9o«^  Tnortem  suam  valid.  (Gai. 
iii.  117.) 

The  adstipulator  could  not  transmit  his  right  of  action  even 
to  his  heirs.  His  rights  were  purely  personal,  because  he  was 
selected  by  the  stipulator,  to  whom  he  stood  in  the  relation  of 
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a  mandatary,  from  motives  of  personal  conBdence.  (GrAi.  iii. 
114.) 

The  adpromiseorea  were  accessory  to  the  promise,  in  order 
to  give  the  stipulator  greater  security.  They  were  guarantecH 
for  the  fulfilment  of  the  promise  (Gai.  iii.  116),  and  these 
guarantees  were  termed  sptmaoree  when  Koman  citizens,  as 
they  pledged  themselves  by  the  word  spondeo^  a  word  which 
citizens  alone  could  utter,  and  Jidepromissorea  when  peir^ 
grini  (Oai.  iiL  120),  because,  in  binding  themselves,  they 
used  the  expression  fide  Tnea  pramitto. 

The  sponsored  and  fidepromiaeoree  held  a  position,  in  many 
respects,  the  exact  converse  of  the  adatipulator.  They  made 
the  same  promise  as  their  principal,  or  one  not  so  extensive, 
for  they  might  only  choose  to  become  guarantees  to  a  certain 
extent;  they  could  not  bind  themselves  for  more  than  their 
principal  was  bound  for.  They  were  often  employed  to  remove 
any  objections  that  might  be  made  to  the  capacity  of  their 
promissor,  as,  for  instance,  that  he  was  imputes  and  con- 
tracting without  the  consent  of  his  tutor.  Their  heirs  were 
not  bound  (Gai.  iii.  120),  and  they  might  recover  from  their 
principal  by  an  actio  mandati  what  they  had  advanced  for 
him.     [Qki.  iii.  127.) 

By  the  lex  Furia  (circ  95  b.c.)  their  obligation  was  only 
binding  for  two  years,  and  the  amount  of  the  liability  of  all 
was  divided  equally  among  all  living  at  the  time  when  the 
guarantee  was  enforced. 

These  restrictions,  the  limitation  of  the  intervention  of 
sponsores  and  fidepromissores  to  verbal  contracts,  and  their 
obligation  dying  with  them,  made  it  necessary  that  there 
should  be  a  more  unfettered  mode  of  becoming  surety  for  a 
party  to  a  contract.  This  was  supplied  by  the  introduction  ot 
the  fidyussores^  who  could  bind  themselves  in  every  kind  of 
obligation,  and  who  transmitted  their  obligation  to  their  heirs. 
In  the  time  of  Justinian,  sponsores  and  fidepromissores  had 
been  long  obsolete,  and  as,  under  his  legislation,  stipulations 
post  mxyrtem,  suam  were  allowed,  there  was  no  longer  any 
occasion  for  the  intervention  of  adstipuUUores^  and,  conse- 
quently, none  of  the  addition^  parties  to  a  verbal  contract, 
except  fidejussoreSf  are  mentioned  in  the  Institutes. 

Gaius  mentions  other  laws  besides  the  lex  Furia,  bearing  on 
the  subject  of  the  additional  parties  to  a  contract,  and  as  the 
efiFect  of  some  of  their  provisions  is  traceable  in  what  we  read 
with  respect  to  fid^ussores  in  this  Title,  it  may  be  as  well  to 
notice  them  here.  ( 1 .)  The  lex  Apuleia  ( 1 02  b.c.)  established 
a  kind  of  partnership  (qnandam  societatem)  between  the  dif- 
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ferent  sponsorea  or  fidepromisaores ;  any  one  of  them  who  had 
paid  the  whole  debt  could  recover  from  the  others  what  he  had 
paid  in  excess  of  his  own  share  by  an  action  p^o  socio,  (Gal 
iii.  122.)  (2.)  A  law,  the  name  of  which  is  ill^ible  in  the 
manuscript  of  Gains,  perhaps  the  lex  ApiUeiOj  required  that 
the  creditor  should  give  notice  beforehand,  for  what  amount  be 
was  going  to  exact  security,  and  how  many  aponaores  or  fide^ 
promisaorea  there  were  to  be.  (3.)  The  provisions  of  the  lex 
Furia  (95  b.c.)  have  been  noticed  above.  (A.)  Alex  Cornelia 
(81  B.c.\  referring  not  only  to  aponaorea  eoid  fidepromiaaareaj 
but  to  all  sureties,  and  therefore  tofidejuasorea  (wluch,  perhaps, 
shows  the  date  of  the  first  introduction  of  Jidejuaaorea)^  pro- 
vided that  no  one  should  bind  himself  for  the  same  debtor,  to 
the  same  creditor,  in  the  same  year  {idefm  pro  eodem,  apud 
eunderriy  eodeni  anTio)^  for  more  than  20,000  sesterces.  (Gai. 
iii.  1 24,  125. )  (5.)  Lastly,  a  lex  Publilia  gave  apoTiaorea  an 
advantage  over  any  other  sureties,  for  they  were  allowed  to 
recover  from  their  principal  what  they  had  paid,  by  a  special 
action  {actio  depenai)^  and,  if  he  denied  his  liability,  they 
recovered  double.     (Gai.  iii.  127.) 

Intercedere  was  the  proper  term  for  becoming  bound  for  the 
debt  of  another ;  aatiadare  for  the  giving  surety  for  the  obli- 
gation of  the  principal ;  aatiaaccipere  for  the  receiving  it. 

The  aeTuUua-conauUum  Velleianum  (D.  xvi.  1.  2.  1),  46 
A.D.,  forbad  women  ever  to  bind  themselves  for  another  person. 

1.  In  omnibtu  autem  obligattoni-  I.  Fidejuttorm  may  be  added  in 
bus  aMumi  poflsunt,  id  est,  sive  re,  every  kind  of  obligation,  Le.  whether 
sive  verbis,  eive  Uteris,  sive  con-  the  obligation  is  contracted  by  the 
sensu  contract®  faerint ;  at  ne  illud  delivery  of  the  thing,  by  words,  by 
quidem  interest  utmm  civilis  an  writing,  or  b^  the  consent  of  the 
naturalis  sit  obligatio  cui  adjiciatur  parties.  Nor  is  it  material,  whether 
fidej  udsor,  adeo  quidem  at  pro  servo  the  obLgation  to  which  iAieJidejuuor 
quoque  obligetur,  sive  extraneus  sit  is  made  an  additional  partv,  is  civil 
^ui  fidejussorem  a  servo  acdpiat,  or  natural ;  so  much  so,  t&at  a  man 
mve  ipse  dominus  in  id  quod  m\A  may  bind  himself  as  a  Jid^junor  for 
natuKuiter  debetur.  a  slave,  either  to  a  stranger  or  to  the 

master  of  the  slave,  when  the  thing 
due  to  him  is  due  by  a  natural  obli- 
gation. 
Gal  ill  110;  D.  xlvi.  1.  8.  5. 

In  omni  obligatione.  This  was  the  principal  advantage 
gained  by  the  introduction  ofjidyuaaorea. 

2.  Fidejussor  non  tantum  ipse  2.  A  M^unor  not  only  binds 
obligatur.  sed  etiam  heiedem  obli-    himself,  but  also  his  heir. 

gatum  lelinquit 

D.  xlvL  1.  4. 1. 
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This  was  the  second  chief  point  of  difference  between 
fidqussoree  and  eponsares,  or  Jidepromisaorea. 

3.  Fidejussor  et  pnecedere  obli-        S.  A,^e2^ii«M>r  may  be  added  mther 
gationem  et  aequi  potest  before  or  after  an  obligation  is  en- 
tered into. 

D.  iln.  1.  6,  pr.  and  2. 

Probably  the  formality  of  verbal  contracts  exacted  that  the 
words  of  the  principal  should  precede  those  of  the  accessory. 

4.  Si  plures  sint  fidejussores,  4.  Where  there  are  several  Jide^ 
qnotquot  erunt  numero,  smguli  in  jusmtm,  whatever  is  their  number^ 
solidum  tenentur :  itaque  liof rum  each  is  bound  for  the  whole  debt ; 
est  creditori,  a  quo  yelit  solidum  and  the  creditor  may  demand  the 
petere.  Sed  ex  epistola  divi  Hadri-  whole  from  any  of  them  he  pleases, 
ani  compeUitur  creditor  a  singulis.  But,  by  a  rescript  of  the  Emperor 
qui  modo  solvendo  sunt  litis  con-  Hndrian.  the  creditor  is  forced  to 
testatie  tempore,  partes  petere :  divide  his  demand  between  all  those 
ideoque,  si  quia  ex  fidejussoribus  JidejusBores  who  are  solvent  at  the 
eo  tempore  solvendo  non  sit,  hoc  time  of  the  lUi$  cantedatio,  so  that, 
ceteroe  onerat  Sed  si  ab  uno  fide-  if  any  of  the  J^deJuAsores  is  not  sol- 
jussore  creditor  totum  consecutus  vent  at  that  time,  the  rest  have  so 
fuerit.  hujus  solius  detrimentum  much  additional  burden.  But,  if  the 
erit,  81  is  pro  quo  fidejussit  solvendo  creditor  obtains  his  whole  demand 
non  sit;  et  sibi  imputare  debet,  from  one  of  the  jJ^'fismirM,  the  whole 
cum  potuerit  adjuvari  ex  epistola  loss  falls  upon  him  alone,  if  the  prin- 
divi  Hadriani,  et  desideiare  ut  pro  cipal  debtor  cannot  pay ;  for  he  has 
parte  in  se  detur  actio.  no  one  but  himself  to  blame,  as  he 

mi>rht  have  availed  himself  of  the 
rescript  of  the  Emperor  Hadrian,  and 
"^  mi^rht  have  required  that  no  action 

should  be  given   against  him  for 
more  than  his  share  of  the  debt. 
Gai.  iii.  121 ;  D.  xlvi.  1.  26. 

The  provision  of  the  lex  FuHa  not  applying  tofidegussoreSy 
they  were  bound  for  all  they  had  promised,  and  as  each  pro- 
mised for  himself  alone,  the  one  first  sued  had  no  remedy 
against  the  other  fidejuasorea^  until  the  rescript  of  Hadrian 
provided  one,  and  gave  him  what  was  called  the  beneficium 
diviaionia ;  but  under  the  lex  Fariaj  the  liability  was  divided 
among  the  different  sureties  ipao  jure,  whereas  the  surety  first 
sued  was  obliged  expressly  to  claim  the  benefit  given  by  the 
rescript  of  Hadrian. 

There  were  two  other  privileges  or  benefida  of  which  the 
fidejuaaor  might  avail  himself:  one  was,  that  cedendarumac- 
tionum,  by  which  the  surety  could,  before  paying  the  creditor, 
compel  him  to  make  over  to  him  the  actions  which  belonged  to 
the  stipulator,  and  thus  the  fidejuaaor  could  sue  those  bound 
with  him,  or  the  principal  debtor  (D.  xlvi.  1. 17),  and  this  was 
often  more  advantageous  than  having  recourse  to  actions  which 
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the  fidgii68or  might  himself  have  brought,  because,  if  the 
creditor  bad  taken  pledges,  they  were  transferred  to  the  fide- 
jussor.    (D.  xlvi  1.  59.) 

There  was  also  a  beneficium  ordmis,  or,  as  it  was  otherwise 
termed,  eaccussionis  or  discuaaionisj  introduced  by  Justinian 
(Nov.  4.  1) :  by  this  a  creditor  was  bound  to  sue  the  principal 
debtor  first,  and  could  only  sue  the  sureties  for  that  which  he 
could  not  recover  from  the  principal. 


6.  fidejossores  ita  obligari  non 
possunt,  ut  plus  debeant  quam 
debet  is  pro  quo  obligantur :  nam 
eorum  obligatio  accessio  est  prin- 
cipalis obligationis,  nee  plus  in  ao- 
cessione  potest  esse  quam  in  ^rin- 
cipali  re ;  at  ex  divei-so,  ut  minus 
deoeant,  obligari  possunt.  Itaque 
si  reus  decern  aureos  promtserit, 
fidejussor  in  quinque  recte  obliga- 
tur ;  contra  vera  oblifrari  non  potest 
Item  si  ille  pure  promiserit,.  fide- 
jussor sub  conditione  promittere 
potest,  contra  vero  non  potest :  non 
solum  enim  in  quantitate,  sed  etiam 
in  tempore  minus  et  plus  intelligi- 
tur ;  plus  est  enim  statim  aliquid 
dare,  minus  est  post  tempus  dare. 


Gai.  ilL 


6.  Si  quid  autem  fidejussor  pro 
reo  solvent,  ejus  recuperandi  causa 
babet  cum  eo  msCndati  judidum. 


5.  Fideft4$wre»  cannot  bind  them- 
selves for  more  than  the  debtor  is 
bound  for ;  because  their  obligation 
is  accessory  to  the  principal  obliga- 
tion ;  and  the  accessory  cannot  con- 
tain more  than  the  principal  They 
may,  however,  bind  themselves  for 
less.  Therefore,  if  the  principal 
debtor  promises  ten  atiret,  the  Jute- 
jussor  may  be  bound  for  five,  but  the 
fid^iS9or  cannot  be  bound  for  ten, 
when  the  principal  debtor  is  bound 
only  for  five.  Again,  when  the  prin- 
cipal promises  uncond'tionally,  the 
Jideftissor  may  promise  conditionally, 
but  not  vice  versa.  For  the  terms 
moro  and  less  are  used  not  onl^  with 
respect  to  quantity,  but  also  with  re- 
spect to  time ;  it  is  more  to  give  a 
thing  instantly,  it  is  less  to  give  it 
after  a  time. 
113.  126. 


6.  If  a  JSdefuswr  has  made  pay- 
ment for  the  debtor,  he  may  have  an 
actio  mandati  against  him  to  recover 
what  he  has  paid. 
Gai.  iii  127. 


7.  Greece  fidejussor  ita  aocipitur, 

ry  kfJij  wiam  KfX«i')w,  Xiyw,  ^lAwsive 
povXofim ;  sed  et  si  <pijfju  dixerit,  pro 
eo  erit  ac  si  dixerit  XI  ^w. 


7.  A  fid^usior  may  bind  bimselt 
in  Greek,  by  using  the  expression 
rj  ifiu  irirru  c»x*i'w  (I  Older  upon 
my  faith),  x;yw  (I  say),  •-^Xm  or 
/SuViXn/ifii  (I  wish);  if  he  uses  the 
word  ^tifiif  it  will  be  equivalent  to 

XC}W. 

D.  xlvi  1.  8. 

The  appropriate  Latin  formula  was,  *  Idem  fide  Tnea  esse 
juheo^  but  this  formula  was,  probably,  never  insiKted  oo,  as  the 
formulas  *  spoTideo  *  and  *  idem  fide  mea  promitto '  were, 

8.  In  stipulationibus  fidejusao-  8.  It  is  a  general  rule  in  all  fttipu- 
rum  sciendum  est  generaliter  hoc  lations  of  ^efuswrea,  that  whatever 
accipiy  ut  quodcumque  scriptum  sit    is  stated  in  writing  to  have  been 
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qiinn  actum, yideaiur  etiam actum; 
ideoque  constat,  n  quia  acripserit 
Be  fiaejuflsiflse,  Tideri  omnia  aolem- 
niter  acta. 


done,  is  conndered  really  to  have 
been  done.  If,  therefore,  any  one 
states  in  writing  that  he  has  bound 
himself  as  tifid^juetor^  it  is  presumed 
that  all  the  neceasary  forms  were 
obsenred. 


D.  jJvi.  1.  30. 


Tit.  XXI.    DE  LITERARUM  QBLIGATIONE. 


Olim  Bcriptura  fiebat  obligatio 
quae  nominibus  fieri  dicebatur,  quee 
nomina  hodie  non  sunt  in  usu. 
Plane  si  quis  debere  se  scripserit 
quod  ei  numeratum  non  est,  de  pe- 
cunia  minime  uumerata  post  mul- 
tum  temporisexceptionem  opponere 
non  potest;  hoc  enim  seepissime 
constitutum  est  Sic  fit  ut  et  hodie, 
dum  queri  non  potest,  scriptura 
obli^tur,  et  ex  ea  nascitur  oon- 
dictio,  cessante  scilicet  verborum 
obliffatione.  Multum  autem  tern- 
pus  m  hac  exceptione  antea  ^uidem 
ex  principalibos  constitutionibus 
usque  ad  quinquennium  procede- 
bat.  Sed  ne  creditores  diutius  pos- 
mnt  suis  pecuniis  forsitan  defrau- 
dari,  per  constitutionem  nostram 
tempus  cosrctatum  est,  ut  ultra 
biennii  metas  hujusmodi  exceptio 
minime  extendatur. 


Formerly  there  was  made  by  writ- 
ing a  kind  of  obligation,  which  was 
said  to  be  made  nominibus.  These 
nomina  are  now  no  longer  in  use. 
But  if  any  one  states  in  writing  that 
he  owes  a  sum  which  has  never 
really  been  told  out  to  him,  he  can- 
not, after  a  lon^  time  has  elapsed, 
use  the  exception,  non  fmmeraUs 
oecHma^  i.e.  that  the  money  has  not 
been  told  out  This  has  lleen  often 
decided  by  imperial  constitutions; 
and  thus  it  may  be  said,  even  at  the 
present  day,  as  he  cannot  relieve 
nimself  from  payment,  he  is  bound 
b^  the  writing,  and  that  the  writing 
gives  rise  to  a  condition,  in  the 
absence,  that  is,  of  any  verbal  obli- 
gation. The  length  of  time  fixed 
as  barring  this  exception,  was,  under 
imperial  constitutions  antecedent  to 
our  time,  not  less  than  five  years. 
But,  that  creditors  might  not  be  ex- 
posed too  long  to  the  risk  of  being 
defrauded  of  their  money,  we  have 
shortened  the  time  by  our  constitu- 
tion, and  this  exception  cannot  now 
be  used  beyond  the  space  of  two 
years. 
Gai.  iii.  128-130. 133.  134;  C.  iv.  30. 14. 

A  contract  was  said  to  be  formed  Uteris  when  it  originated 
in  a  certain  entry  or  statement  of  it  being  made  in  the  books 
of  the  creditor  with  the  consent  of  the  debtor.  Regularity  in 
keeping  accounts,  and  in  entering  all  matters  of  business  in  a 
private  ledger,  was  considered  one  of  the  first  duties  of  a 
Roman  citizen.  Cicero  speaks  of  a  failure  in  this  duty  as  an 
almost  insupposable  act  of  negligence  and  dishonesty.  (See 
pro  Roscio,  3.  1  and  3.)  Events,  as  they  occurred,  were  jotted 
down  in  rough  memorandums  cai\edadve^*8atna,and  these  were 
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transferred  at  least  once  a  month  to  the  ledger  {codexor  tabuUB). 
It  was  only  this  ledger  which  had  any  legal  importance.  If  any 
one  put  down  in  his  ledger  that  he  had  advanced  such  a  sum  of 
money  to  another  {eocpen^um  ferre),  this  entry  was  an  admis- 
sible proof  of  the  fact.  If  the  debtor  also  had  made  a  cor- 
responding entry  in  his  ledger  {ncoeptum  referre\  the  tallying 
of  the  two  together  made  what  was  called  an  obligcUio  Uteris. 
These  two  entries  had,  in  fact,  exactly  the  same  effect  as  if  the 
two  parties  had  entered  into  a  stipulation.  But  this  was  not 
all :  the  creditor  was  not  to  ie  placed  entirely  at  the  mercy  of 
his  debtor,  whose  wilful  or  accidental  negligence  preventing  a 
proper  entry,  might  make  the  obligation  fail.  The  real  source 
of  the  obligation  was  taken  to  be  the  consent  of  the  debtor  to 
the  entry  made  by  the  creditor.  If  the  debtor  made  a  corre- 
sponding entry  in  his  ledger,  this  was  a  conclusive  proof  that 
he  had  consented  to  the  creditor's  entry ;  but  if  he  did  not, 
then  the  creditor  might  still  prove,  in  any  way  that  he  could, 
that  he  had  really  made  his  entry  with  the  debtor's  consent. 
Of  course,  if  he  had  really  paid  the  money  over,  this,  if  proved, 
would  show  beyond  a  doubt  that  the  debtor  had  consented. 

The  foundation  of  this  contract  Uteris  being  the  payment 
of  a  sum  certain  by  the  creditor,  the  obligation  was  always 
for  a  sum  or  certain  thing,  and  was  therefore  enforced  by 
condictio  certiy  more  usually  termed  simply  condictio. 

As  the  creditor  put  down  the  name  of  his  debtor,  the  word 
*nomen^  came  to  signify  a  debt ;  and  Gains  speaks  of  ^nomina 
tranacriptia^^  referring  to  the  nomina  being  transcribed  from 
the  adversaria  to  the  codex.  He  says  this  traTiscriptio  took 
place  (I)  are  in  personaniy  as  when  something  being  already 
owed,  as,  for  instance,  under  a  contract  of  sale,  or  of  letting 
to  hire,  the  debtor  assented  to  the  creditor  making  an  entry 
of  the  debt  (Gat.  iii.  129):  this  operated  as  a  novatio  (see 
Introd.  sec.  89)  of  the  old  debt,  and  the  creditor  could  now 
employ  a  condictio  to  enforce  his  claim ;  (2)  the  transcriptio 
took  place  a  persona  i/n  personam,  viz.  when  one  man  took 
on  himself  the  del»t  of  another.     (Gat.  iii.  130.) 

These  contracts  were  peculiar  to  Roman  citizens.  Peregrini 
had,  as  a  substitute,  syngraphce,  signed  by  both  parties,  or 
chirographa,  signed  only  by  the  debtor.  These  syngraphm 
and  chirographa  were  not  mere  proofs  of  a  contract,  but  were 
instruments  on  which  an  action  could  be  brought,  and  the 
making  of  which  operated  as  a  novation  of  an  existing  debt. 

The  word  most  usually  employed  for  a  mere  memorandum 
intended  to  furnish  a  proof,  and  not  to  give  a  right  of  action, 
was  cautio.    In  the  time  of  Justinian  there  had  ceased  to  be 


UB.  III.      TIT.  XXII.  449 

any  real  differeDce  between  chirographa  and  ccmtiones.  Any 
writing  stating  that  a  sum  was  due  sufficed  as  the  ground  of 
an  action. 

In  every  period  of  the  law,  if  there  was  a  formal  verbal  con- 
tracty  the  written  contract  was  thought  subsidiary,  and  was 
merged  in  the  stipnlation,  as  the  tiixt  says,  naadtur  condictio, 
cessante  scilicet  verborum  obligatione. 

If  the  debtor  had  given  a  mere  memorandum,  a  *  cautio^^ 
and  then  denied  his  liability,  he  hfid  to  prove  that,  in  spite  of 
the  cautio,  he  was  not  bound.  The  burden  of  proof  was 
against  him ;  but  if  a  contract  formed  Uteris  had  been  made, 
the  civil  law  treated  it  exactly  as  it  did  a  stipulation.  The 
contract  was  conclusive  evidence  of  the  liability.  Fairly  or 
unfairly,  the  debtor  must  abide  by  this  contract.  The  praetor, 
however,  when  the  debtor  had  not  really  received  the  money, 
permitted  him  to  repel  the  action  of  the  creditor  by  an  exception 
called  the  *  excepth  non  numeratcc  pecunice,''  by  which  the 
debtor  insisted  that  the  money  which  formed  the  consideration 
of  the  obligation  had  never  been  told  or  counted  out  to  him ; 
and  here  the  burden  of  proof  was  considered  to  fall  on  the 
creditor.  It  was  for  him  to  prove  that  he  had  paid  the  money ; 
not  for  the  debtor  to  prove  that  he  had*  not.  The  obligation 
was  so  often  entered  into  before  the  money  was  really  paid,  that 
the  law,  to  prevent  fraud,  insisted  ou  the  creditors  proving  the 
payment  if  it  were  denied ;  but  after  a  certain  number  of  years, 
originally  five,  and  reduced  by  Justinian  to  two,  the  onus  pro- 
bandi  was  shifted  again,  and  the  <lebtor  had  to  prove  that  he 
had  not  received  the  payment.  During  this  interval,  however, 
if  the  debtor  were  really  defrauded,  be  might  protest  in  api;blic 
act  against  the  writing  which  bound  him,  or  bring  an  action 
against  the  creditor  to  compel  him  to  give  it  up  (C.  iv.  30.  7 ) ; 
and  a  constitution  in  the  Code  (iv.  30.  14. 4)  permitted  hira  to 
make  his  exception  perpetual  by  a  formed  announcement  to 
the  creditor  of  his  intention  to  do  so. 


Tit.  XXII.    DE  CONSENSU  OBLIGATIONE. 

Consensu  fiunt  obligationes  in        Obligationsareformedbythemere 

eraptiom\)Ufl    venditionibus,  loca-  consent  i)f  the  parties  in  the  contracts 

tionibus    condnctionibus,   socie^a-  of  ^ale,  of  letting  to  hire,  of  partner- 

tibus,  mandatis.     Ideo  Autom  istis  ship,  and  of  mandate.  An  obligation 

modis  consensu  dicitur  obligatio  is,  in  these  cases,  said  to  be  made  by 

contrahi,quianec[ue8cripturaneque  the  mere  consent  of  the  parties,  be- 

praesentia;  omnimodo  opus  est,  ac  cause  there  is  no  necessity  for  any 
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uec  dari  quidquam  neceRBe  eat  ut 
substantiain  capiat  obligatio;  aed 
sufficit  eo6  qui  negotia  gerunt  con- 
sentire :  unae  inter  absentee  quo- 
que  talia  negotia  contrahuntor, 
veluti  per  epietolam  vel  per  nun- 
tium.  Item  in  his  contractibua 
alter  alteri  obligatur  in  id  quod 
alteram  alteri  ex  bono  et  eqno 
pnestare  oportet,  cum  alioquin  in 
Terborum  obligationibua  alius  ati- 
puletur,  alius  promittet 


writing,  nor  eren  for  tbe  presence  of 
the  parties :  nor  is  it  requisite  that 
anything  should  be  given,  to  make 
the  contract  binding,  but  the  mere 
consent  of  those  between  whom  the 
transaction  is  carried  on  suffices. 
Thus  these  contracts  may  be  entered 
into  by  those  who  are  at  a  distance 
from  each  other,  by  means  of  letters, 
for  instance,  or  of  mAseengers.  In 
these  contracts,  each  party  is  bound 
to  the  other  to  render  him  all  that 
equity  demands,  while  in  verbal 
obligations,  one  party  stipulates  and 
the  other  promises. 
Gai.  iiL  186. 137. 

We  DOW  pass  to  contracts  which  belong  to  the  jus  gevUiumy 
which  have  nothing  of  the  peculiar  characteristics  of  the  old 
civil  law  of  Rome,  and  which  are  perfected  by  the  simple  con- 
sent of  the  parties.  As  is  remarked  in  the  concluding  words 
of  the  text,  these  contracts  by  simple  consent,  unlike  the  con- 
tracts of  which  we  have  hitherto  spoken,  are  bilateral ;  there 
is  something  which  binds  both  parties;  whereas  the  older  and 
peculiarly  Boman  contracts  were  only  unilateral.  In  astipula- 
tion, for  instance,  it  was  only  the  promiesoi*  that  was  bound. 
These  contracts  ^  coTisensu*  were  not  enforced  by  actions 
atricti  juris^  such  as  were  proper  to  the  peculiarly  Eoman 
contracts  of  mutuuTrij  stipulation,  and  contracts  made  literia^ 
but  by  actions  *  honcB  Jideiy  i.  e.  praetorian  actions,  in  which 
equitable  principles  were  permitted  to  govern  the  decision. 
(See  Introd.  sec.  106.) 


Tit.  XXIII.    DE  EMPTIONE  ET  VENDITIONE. 


Emptio  et  venditio  contrahitur 
simui  atque  de  pretio  convenerit, 
quamvis  nondum  preti  um  numera- 
turn  sit,  ac  ne  arra  quidem  data 
fuerit:  nam  quod  arne  nomine 
datur,  argumentum  est  emptionis 
et  venditionis  contracts.  Sed  hec 
quidem  de  emptionibus  et  vendi- 
tionibus  quiB  sme  scriptura  consis- 
tunt,  obtinere  oportet;  nsm  nihU 
a  nobis  in  hujusmodi  venditionibus 
innovatum  e»t.  In  iis  autem  qu» 
scriptura  conficiimtur,  non  aliter 
perfectam  ess  e  v  endi  tionem  et  emp- 
tionem  constituimus,  nisi  et  instru- 


The  contract  of  sale  is  formed  as 
soon  as  the  price  is  agreed  upon, 
although  it  has  not  yet  been  paid, 
nor  even  an  earnest  given ;  for  what 
is  given  as  an  earnest  only  serves  as 
proof  that  the  contract  has  been 
made.  This  must  be  understood  of 
sales  made  without  writing ;  for  with 
re^rd  to  these  we  have  made  no 
alteration  in  the  law.  But,  where 
there  is  a  written  contract,  we  have 
enacted  that  a  sale  is  not  to  be  con- 
sidered completed  unless  an  instru- 
ment of  SHle  has  been  drawn  up, 
being  either  written  by  the  contract- 
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nentamnptioDisftierint  coBflcripta,  ing  partieo,  or  st  least  signed  b? 
Tel  menu  propria  oontrabentiiim,  them,  if  written  by  others;  or  if 
Tel  ab  alio  quidem  scripta  «  con-  drawn  up  by  a  tabellio,  it  mii8t  be 
trabentibus  autem  subacripta,  et  si  formally  complete  and  finished 
per  tabelliones  fiant,  nisi  et  com-  throughout ;  for  as  long  ss  anything 
pletiones  acceperint,  et  fuerint  par-  is  wanting,  there  is  room  to  retract, 
tibos  absoluta :  donee  enim  aliquid  and  either  the  buyer  or  seller  may 
deest  ex  his,  et  poenitentieB  locus  retract  without  suffering  loss :  that 
est,  et  potest  emptor  vel  venditor  is,  if  no  earnest  has  been  given.  If 
sine  poena  recedere  ab  empdone.  earnest  has  been  given,  then,  whe- 
Ita  tamen  impune  eis  recedere  oon-  ther  the  contract  was  written  or  un- 
cedimos,  ntn  jam  arrarum  nomine  written,  the  purchaser,  if  he  refuse  to 
aliquid  fuerit  datum :  hoc  etenim  fulfil  it,  loses  what  he  has  given  as 
subsecuto,  sive  in  scriptis  sive  sine  earnest,  and  the  seller,  if  he  refuAe, 
scriptis  venditio  celebrata  est,  is  has  to  restore  double ;  although  no 
qui  recusat  adimplere  contractum,  agreement  on  the  subject  of  the 
n  quidem  est  emptor,  perdit  quod  earnest  was  expressly  made, 
dedit;  si  vero  venditor,  duplum 
restituere  compellitur,  licet  super 
arrift  nihil  expressum  est. 

GAi.iii.  139;  C.  iv.  21. 17. 

The  contract  of  sale  belonging  to  the  fU8  gentium  was 
attended  with  none  of  those  material  symbols  which  cbarac 
terized  the  formation  of  contracts  under  the  civil  law.  Directly 
one  person  agreed  to  sell  a  particular  thing,  and  another  to  buy 
it,  the  contract  was  complete ;  no  thing  need  be  delivered,  no 
money  paid,  in  order  that  an  obligation  should  arise.  On  the 
mutual  consent  being  given,  the  seller  was  bound  to  deliver, 
the  buyer  to  pay  the  price.  The  change  which  Justinian  here 
introduced  is  that,  when,  in  giving  this  mutual  consent,  they 
agree  that  the  terms  of  the  contract  shall  be  reduced  to  writing, 
they  shall  be  considered  not  to  have  consented  to  the  contract 
until  it  is  committed  to  writing. 

The  arrce  were  either  signs  of  a  bargain  having  been  struck, 
as,  for  instance,  when  the  buyer  deposited  his  ring  with  the 
seller  (D.  xix.  1.  11.  6),  or  consisted  of  an  advance  of  a  por- 
tion of  the  purchase-money.  They  were  also  intended  as  a 
proof  that  the  purchase  had  been  made.  Justinian  gave  these 
deposits  a  new  character  by  making  them  the  measures  of  a 
forfeit  in  case  either  party  wished  to  recede  from  his  bargain,  it 
being  open  to  either  party  to  retract  if  he  chose  to  incur  this 
forfeit.  This  power  of  retracting  by  forfeiture  of  the  deposit, 
or  double  its  value,  was  a  great  change  in  the  law ;  and  when 
Justinian  says  in  hvjiuamodi  vendiiionibus  nihil  innovatu7n 
esty  he  must  be  understood  only  to  be  referring  to  unwritten 
contracts  of  sale,  in  which  there  was  no  deposit  made  as 
earnest.  It  will  be  seen  from  the  text  that  this  power  of 
retraction  was  given  whether  the  contract  was  made  with 
writing  or  without. 

o  o  2 
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Besides  a  buyer  and  a  seller,  there  must^  in  a  contract  of 
sale,  be  a  fixed  price  and  a  particular  thing  sold.  The  jurists 
are  very  minute  in  their  distinctions  of  the  nature  of  the  thing 
sold.  There  is  a  distinction  with  regard  to  things  future  and 
uncertain  forming  the  object  of  a  sale,  which  is  worth  men- 
tioning. Either  a  proportionate  price  may  be  agreed  to  be 
paid  on  a  greater  or  lesser  number  of  things  that  may  be 
actually  realized,  as  '  so  much  a-head  for  all  the  fish  I  catch 
to-day,'  which  is  termed  rei  speratce  emptio ;  or  a  definite  sum 
may  be  agreed  on  as  the  price  of  the  possibility  of  any  number 
of  things,  more  or  less,  being  realized,  as  *  so  much  for  the 
chance  of  all  the  fish  I  catch  to-day;'  and  this  was  termed 
epei  emptio,    (D.  xviii.  1.  8.  1.) 


1.  PretiumautemcoDstituiopor- 
tet^DAm  nuUaemptio  .«ine  pretio  esse 
potest;  sed  et  ceitum  esse  debet. 
Alioquin  si  inter  aliquos  ita  conve- 
nerit,  ut  quantiTitius  rem  testima- 
▼erit,  taDti  sit  empta,  inter  veteres 
satis  abundeque  noc  dubitabatur, 
sive  constat  venditio  sive  non.  Sed 
nostra  decisio  ita  hoc  constituit,  ut 
quoties  sic  composita  sit  venditio 
quanti  ille  sestimaverit,  sub  bac 
conditione  staret  contractus  ut,  si 
(^uidem  ipse  qui  nominatus  est  pre- 
tium  detinierit,  omnimodo  secun- 
dum ejus  SBstimationem  etpretium 
persolvaturet  res  tradatur,  ut  vendi- 
tio ad  effectum  perducatur  emptore 
quidem  exempto  actione,venditore 
ex.  vendiU)  agente.  Sin  autem 
ille  qui  nominatus  est  vel  noluerit 
vel  non  potuerit  pretium  definire, 
tunc  pro  nibilo  esse  venditionem, 
^uasi  nullo  pretio  statuto.  Quod 
J  us,  cum  in  venditionibus  nobis  pla- 
cuit,  non  est  absurd um  et  in  loca- 
tionibus  et  conductionibus  trahere. 

Gai.  iii.  140 ;  C.  iv.  38. 16, 


1.  It  is  necessary  that  a  price 
should  be  agreed  upon,  for  there  can 
be  no  sale  without  a  price.  And  the 
price  must  be  fixed  and  certain.  If 
the  parties  agree  that  the  thing  shall 
be  sold  at  the  sum  at  which  Titiua 
shall  value  it,  it  was  a  ({uestion  much 
debated  among  the  ancients,  whether 
in  such  a  case  there  is  a  sale  or  not. 
We  have  decided,  that  when  a  sale 
is  made  for  a  price  to  be  fixed  by  a 
third  person,  the  contract  shsU  be 
binding: under  this  condition — that  if 
this  third  person  does  fix  a  price,  the 
price  to  be  paid  shall  be  determined 
oy  that  which  he  fixes,  and  that  ac- 
cording to  hisdecision  the  thinffshall 
be  delivered  and  the  sale  perfected. 
But  if  he  will  not  or  cannot  fix  a 
price,  the  sale  is  then  void,  as  being 
made  without  any  price  being  fixed 
on.  This  decision,  which  we  have 
adopted  with  respect  to  sales,  may 
reasonably  be  made  to  apply  to  con- 
tracts of  letting  to  hire. 


2.  Item  pretium  in  numerata 
pecunia  consistere  debet;  nam  in 
ceteris  rebus  an  pretium  esse  possit, 
veluti  an  homo  aut  fundus  aut  toga 
alterius  rei  pretium  esse  possit,  val- 
de  qurerebatur.  Sabiniis  et  CHSffius 
etiam  in  alia  re  putant  posse  pretium 
consistifre  :  uude  iliud  est  quod 
vulgo  dicebatur,  permutatione  re- 
rum  em^  tionem  et  venditionem  con- 
trahi.  eamque  speciem  emptionis  et 
Tenditionis  vetustitwimam  ease  j  ar- 


2.  The  price  should  consist  in  a 
sum  of  money.  It  has  bet^n  much 
doubted  whether  it  can  consist  in 
anything  else,  as  in  a  slave,  a  piece 
of  land,  or  a  toga.  Sabinus  and  Cas- 
sins  thought  that  it  could.  And  it  is 
thus  that  it  is  commonly  said  that 
exchange  is  a  sale,  and  that  this  form 
of  sale  IS  the  most  ancient  The  tes- 
timony of  Homer  was  quoted,  who 
says  that  part  of  the  army  of  the 
Greeks  procured  wine  by  an  ex- 
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chno^  of  certain  things.  The  pa»- 
sage  18  this : — 

'The  long-haired  Achteans  pro- 
cured wine,  some  by  giving  copper, 
others  by  giving  shining  steel,  others 
by  giving  hides,  others  by  giving 
oxen,  others  by  ffiving  slaves/ 

The  authors  of  the  opposite  school 
were  of  a  contrary  opinion:  they 
thought  that  exchange  was  one  thing 
and  sale  another,  otherwise,  in  an 
exchsngf*,  it  would  be  impossible  to 
say  which  was  the  thing  sold,  and 
which  the  thing  given  as  the  price ; 
for  it  was  contrary  to  reason  to  con- 
sider each  thing  as  at  once  sold,  and 
given  as  the  price.  The  opinion  of 
Pioculus,  who  maintained  that  ex- 
change is  a  particular  kind  of  con- 
tract distinct  from  sale,  has  deser- 
vedly prevailed,  as  it  is  supported  by 
other  lines  from  Homer,  and  by  still 
more  weighty  reasons  adopted  by 
preceding  emperors:  it  has  been 
fully  treated  of  in  our  Digests. 


gumentoque  utebantur  Grseco]^ta 
Homero,  qui  aliqua  parte  cxercitum 
Achivorum  vinuni  sibi  comparasse 
ait,  perm  utatisquibusdam  lebus,  his 
verbis : — 

*  EyBiv  ap*  oiyiZovro  Kaprinofioutyrt^ 

*AXAoi  lify  x"^'^)    aXXoi    d*    aidwvi 

ififfipff, 
'AXAot    6i   pivofc,   aXXoi    3*   aifrdiffi 

'AXXoi  i'  6vdpaif6Sicffi. 

DiverssB  scholsB  auctores  contra 
sentiebant,  aliudque  esse  existima- 
bant  permutationem  rerum,  aliud 
emptionem  et  venditionem :  alio- 
quin  non  posse  rem  expediri  per- 
mutatis  rebus,  quse  videatur  res  ve- 
nisse  etqusB  pretii  nomine  data  esse ; 
nam  utramque  videri  et  venisse  et 
pretii  nomine  datam  esse,  rntiooem 
non  pati.  Sed  Proculi  sententiadi- 
centis,permu  tat  ionem  propriamesse 
speciem  contractus  a  venditione  s&- 
paratam,  merito  prievaluit,  cum  et 
ipsa  aliis  llomericis  versibus  adju- 
vatur,  et  validioribuH  rationibus  ar- 
gumentatur.  Quod  et  anteriores 
divi  principes  admiserunt,  et  in 
nostris  Digestis  latius  siguiHcatur. 

Gai.  iii.  141 ;  D.  xviii. 

A  sale  and  an  exchange  differ  so  little  that  it  might  seem 
natural  to  treat  the  promise  to  exchange  as  raising  an  obliga- 
tion equally  with  the  promise  to  deliver  a  thing  sold ;  it  was 
indeed  the  opinion  of  the  Sabinians  that  it  did  so ;  but  this 
opinion  did  not  prevail,  and  the  law  recognized  no  obligation 
as  existing  under  an  agreement  to  exchange  unless  one  party 
had  delivered  to  the  other  the  thing  he  had  promised.  Ex 
placito  pei^iutationis  nulla  re  secuta^  constat  nemini  a^tio^ 
nem  competere,  (C.  iv,  64.  3.)  If  one  party  had  delivered 
the  thing,  be  has  a  condictio  to  get  it  back,  or  an  action 
proescriptis  verbis  to  recompense  himself  for  all  he  lost  by 
delivering  it. 

In  a  contract  of  sale  the  seller  was  not  bound  to  make  the 
buyer  absolute  master  {dominus)  of  the  thing  sold, as  he  would 
have  been  in  a  stipulation.  (D.  xviii.  1,  25. 1.)  What  he  was 
bound  to  do  was  this :  1  st.  He  was  bound  to  deliver  the  thing 
itself  {piCBstare,  tradere)^  (D.  3^ix.  1.  1 1.  2),  to  give  free  and 
undisturbed  possession  of  it  (possessionem  vacuam  prcestare) 
(D.  xix.  1.  2.  1),  and  to  give  lawful  possession  of  it  {pra!Sta^^'6 


1.  1. 11 J  C.  iv.  84.  7. 
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licere  habere).  (D.  xix,  1.  30.  1.)  2ndly.  He  was  bound,  if 
the  buyer  was  disturbed  in  bis  possession  by  the  real  owner 
(which  was  termed  evictio),  to  recompense  him  for  what  he 
lost.  (D.  xix.  1.  11.  2.)  And  3rdly.  To  secure  the  buyer 
against  secret  faults ;  if  such  faults  were  discovered,  either 
compensation  might  be  claimed  to  a  greater  or  less  amount 
according  as  the  seller  had  or  not  knowledge  of  the  defect  (D, 
xix.  1.  13),  or  the  contract  might  be  rescinded,  and  the  thing 
returned  (which  was  termed  redhihUio — redkihei^e  estfcbcere 
ut  rursua  habeat  venditor  quod  haimerit)^  (D.  xxi.  1.  21.) 
The  buyer  might  also  strengthen  his  positron  by  exacting  a 
stipulation  from  the  seller,  binding  him  tcrgire  possession,  &c., 
and  probably  to  do  so  was  the  only  means  of  attaching  the 
above-mentioned  incidents  to  a  contract  of  sale,  until  at  a  com- 
paratively late  time  of  Boman  law  these  incidents  were  held  to 
be  attached  to  it  by  the  nature  of  the  contract  In  the  case  of 
eviction  it  was  customary,  and  under  the  provision  of  the  Edict 
of  the  CuruU  Edilea  it  was  obligatory,  when  the  thing  sold 
was  of  some  value,  to  stipulate  for  double  the  amount  of  the 
price.     (D.  xxi.  2.  37 ;  xxi.  1.  31.) 

The  buyer  was  bound  to  make  the  seller  the  real  owner  of 
the  money  paid  as  the  price  {emptor  nummos  venditorie  fa* 
cere  cogUur,  D.  xix.  1.  11.  2),  and  was  also  bound  to  pay 
interest  on  the  purchase-money  from  the  day  when  he  had 
received  the  thing  sold.     (D.  xix.  1.  13.  20.) 

The  lines  cited  in  the  text  are  from  IL  7. 472 ;  probably  the 
alii  versus  alluded  to  are  those  describing  the  exchange  be- 
tween Glaucus  and  Diomede.     {II.  6.  235.) 

8.  Cumauteroemptioetyenditio        3.  As  soon  as  the  aale  is  con* 

contracta  sit,  quod  eifici  diximos  tracted,  that  is,  in  the  cafie  of  a 

siniul  atque  de  pretio  conYeoerit,  sale  made  without  writing,  when  the 

cum  sine  scriptura  res  afritnr,  peri-  parties  have  agreed  on  the  price,  all 

culum  rei  venditn  statim  ad  emp-  risk  attaching  to  the  thing  sold  falls 

torem  pertinet,  tametsi  adbuc  ea  upon  the  purchaser,  although  the 

res  empt  ri  tradita  non  sit  Itiique  thing  has  not  yet  been  delivered  to 

si  hdmo  mortuus  hit  vel  aliqua  par-  him.    Therefore,  if  the  slave  diea  or 

te  corporis  leesus  fuerit,  aut  ssdes  receives  an  injuiy  in  any  jMut  of  his 

totsB  vel  aliqua  ex  parte  incendio  body;  or  a  whole  or  a  portion  of  the 

con.<<umpte  fuerint,  aut  fundus  vi  house  xa  burnt;  or  a  whole  or  a  j 


liuminis  totus  vel  aliqua  ex  parte  tion  of  the  land  is  carried  by  the  force 

ablatus  sit.  sive  etiam  inundatiooe  of  a  flood,  oris  diminished  or  deterio- 

aquie  aut  arboribus  turbine  dejectis  rated  by  an  inundation,  or  by  a  tern- 

loDge    minor    aut   deterior   esse  pest  making  havock  with  the  trees, 

coeperit,  emptoris  damnum  est,  cui  the  loos  falk  cm  the  purchaser,  and 

neeesse  est,  licet  rem  non  fuerit  although  he  does  not  receive  the 

nactus,  pretium  solvere.    Quicquid  thing,  he  is  obliged  to  pay  the  price, 

enim  sine  dolo  et  culpa  yenditoris  for  the  seller  does  not  suffer  for  any* 

accidit,  in  eo  venditor  securus  eet.  thing  which  happens  without  any 

6ed   etai  post  emptioneni  fundo  design  or  £irUltot  his.    Qnthftothar 
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•liquid  per  alluvionem  aocesftt^  ad  hand,  if  after  the  sale  the  land  is 
emptoriacommodum  pertinet;  nam  increaned  by  alluvion,  it  ia  the  pur- 
et  commodum  ejus  esse  debet  cu-  chaser  who  receives  the  adTantage, 
jus  periculum  est.  Quod  si  fuge-  for  he  who  bears  the  risk  of  harm, 
rit  homo  qui  veuiit,  aut  suneptua  ought  to  receive  the  benefit  of  all 
fuerity  ita  ut  ne(]^ue  dolus  neque  that  is  advantageoua.  If  a  slave  who 
culpa  venditoris  interveniat,  aui-  has  been  sold,  runs  away  or  ia  stolen, 
madvertendum  erit  an  custodiam  withoutany  fraud  or  fault  on  the  part 
ejus  usque  ad  traditionem  venditor  of  the  seller,  we  must  inquire  whe- 
susceperit:  sane  enim  fd  suscepit,  ther  the  seller  undertook  to  keep  him 
ad  ipaius  periculum  is  casus  per-  safely  until  he  was  delivered  over;  if 
tinet ;  si  non  suscepit,  securus  est  he  undertook  this,  what  happens  is 
Idem  et  in  ceteris  animalibus  cete-  at  his  risk  ;  if  he  did  not  undertake 
risque  rebus  int'^lligimus:  utique  it,  he  is  not  responsible.  The  same 
tamen  vindicationem  rei  et  con-  would  hold  in  tne  case  of  any  other 
dictionem  exhibere  debebit  emp-  animal  or  any  other  thing,but  the  sel- 
tori,  quia  sane  qui  nondum  rem  ler  is  in  any  case  bound  to  make  over 
emptori  tradidit,  adhuc  ipse  domi-  to  the  purchaser  his  riffht  to  a  real  or 
nus  est  Idem  est  etiam  de  furti  personal  action,  for  the  person  who 
et  de  damni  injuri»  actione.  naft  not  delivered  the  thing  is  still  its 

owner;  and  it  is  the  same  with  re- 
gard to  the  action  of  theft^  and  the 
action  damni  injuria, 
1).  xviii.  6-8 ;  D.  xviii.  1.  36.  4. 

If  the  seller  were  proprietor  of  the  thing  sold,  he  would  re- 
tain this  proprietorship  ((/ommmm) until  he  delivered  it  to  the 
buyer,  and  the  buyer  received  it,  or  until  the  property  in  it  was 
passed  by  the  buyer  having  paid  the  price,  or  given  security 
for  it,  or  in  some  way  satisfied  the  seller  {cere  soluto^  vdfide^ 
ju88ore  datOy  vel  cdids  aatiafacto,  D.  xiv.  4.  5.  18).  Until 
this  delivery,  he  retained  the  thing  in  his  custody, and  if  it  had, 
meanwhile,  any  accretion,  or  suffered  any  diminution,  he  was 
still  the  dominxLsof  the  thing  which  was  increased  or  decreased, 
and  so  the  nile  rea  domino  pent  may  be  said  to  have  been  true 
of  him.  But  his  obligation  bound  him  to  deliver  the  thing 
exactly  in  the  state  in  which  it  might  happen  to  be  at  the  time 
of  delivery  ;  and  so  it  made  no  real  difference  to  him  whether 
there  was  an  accretion  or  diminution.  But  whatever  happened 
to  the  thing  sold,  the  price  fixed  on  remained  due.  For  the 
obligation  of  the  buyer  being  a  distinct  and  independent  obli- 
gation, the  price  could  not  alter,  but  remained  fixed.  The 
seller  was,  however,  answerable  for  the  care  with  which  he  pre- 
served the  thing  while  in  his  cu»todj^  periculum  rei  ad  empto- 
rem  pertinet  dummodo  custodiam  venditor  aut  traditionem 
prceatet,  (D.  xlvii.  2.  14,  pr.)  And  he  was  not  only  bound 
to  guard  against  gross  and  ordinary  negligence  {dolum  et 
eulpam  prfeatare^  D.  xiii.  6.  5.  2),  but  to  preserve  it  more 
carefully  even  than  his  own  property,  diligeniiam  prceatet 
exctctioremf  quam  in  suia  rebua  adkiberet.    (D.  xviii.  6. 3.) 
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The  actio  furii  and  the  actio  damni  injarice  are  noticed  in 
Tit  1  and  4  of  the  Fourth  Book. 

4.  Emptio  tarn  eub  oonditione  4.  A  sale  may  be  made  condition- 
quam  pure  contrahi  potest:  sub  ally  or  unconditionally;  condition- 
oonditione,  veluti  si  Stichus  intra  ally,  as  for  example/ If  Stichus  suits 
certum  diem  tibi  placuerit,  erit  tibi  yon  within  a  certain  time,  he  shall  be 
euiptus  aureis  tot  purchased  by  you  at  such  a  price.' 

Gai.  iii.  146. 

The  exact  opposite  might  be  contracted  for :  if  within  a 
certain  time  you  find  Stichus  does  not  suit  you,  let  it  be  con- 
sidered you  have  not  bought  him.  The  jurists  then  said  that 
tlie  sale  was  a  pura  emptio^  quce  sub  conditione  resolvitur. 
(D.  xli.  4.  2.  5.)  Stichus  is  sold,  but  within  a  certain  time 
the  contract  may  be  rescinded. 

The  generic  name  for  the  accessory  agreements  which  modi- 
fied the  principal  contract  was  pacta.  Some  of  these  pacta 
are  treated  of  at  considerable  length  in  the  Digest  (D.  xviii.  2 
and  3),  different  names  being  appropriated  to  those  most  fre- 
quently in  use ;  as,  for  instance,  the  in  diem  addictio,  when 
the  thing  was  sold,  but  if  the  seller  had  a  better  offer  within  a 
certain  time,  the  contract  might  be  rescinded  (D.  xviii.  2); 
and  the  lex  com/missoria,  which  was  a  general  agreement  for 
the  rescission  of  the  contract  if  either  party  violated  its  terms, 
and  was  especially  used  to  enable  the  seller  to  demand  back 
the  thing  sold,  if  the  price  was  not  paid  by  a  certain  day. 

We  may  observe  that  the  Code  (iv.  44.  2  and  8)  permits  a 
seller,  at  all  times,  to  rescind  a  contract  if  he  had  not  received 
half  its  real  value. 

5. .  Loca  sacra  rel  religiosa,  item  5.  A  sale  is  void  when  a  person 
publiea,  veluti  forum,  basilicam  knowingly  purchases  a  sacred  or  re- 
frustra  quis  sciens  emit.  Quie  ta-  ligious  place,  or  a  public  pUce,  such 
men  si  pro  protanis  vel  privatis  de-  as  a  Forum  or  Basilica.  If,  however, 
ceptus  a  yenditore  emerit,  hnbebit  deceived  by  the  vendor,  he  has  sup- 
actionem  ex  empto  quod  non  habere  posed  that  what  he  was  buying  was 
ei  liceat,  ut  consequatur  quod  sua  profane  or  private,  as  he  cannot  have 
interest  deceptum  non  esse.  Idem  what  he  purchased,  he  may  bring  an 
juris  est,  si  hominem  liberum  pro  action  er  empto  to  i^ecover  whatever 
servo  emerit.  it  would  have  been  worth  to  him 

not  to  have  been  deceived.     It  is 
the  same  if  he  has  purchased  a  free 
man,  supposing  him  to  be  a  slave. 
D.  rviiL  1.  4.  6;  D.  xviii.  I.  62. 1. 

This  paragraph  is  probably  inserted  in  order  to  contrast  the 
effects  of  a  contract  of  sale  with  those  of  a  stipulation.  In 
the  strict  civil  law,  ignorance  that  a  thing  was  not  a  subject  of 
commerce  would  not  help  the  person  who  had  stipulated  for  iU 
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But  in  a  contract  of  sale,  if  the  seller  bad,  and  the  buyer  had 
not,  known  the  real  character  of  the  thing  he  was  buying,  the 
buyer  could  recover  against  the  seller  anything  he  lost  by 
entering  into  the  bargain ;  for  instance,  he  would  not  only 
receive  back  the  purchase-money,  but  also  would  be  entitled 
to  interest  upon  it  from  the  date  of  its  payment. 

The  contract  of  sale  gave  rise  to  two  direct  actions,  the  actio 
ex  venditOy  or  venditiy  belonging  to  the  seller,  and  the  dctio 
ex  empto  or  empti,  mentioned  in  the  text,  belonging  to  the 
buyer. 


Tit.  XXIV.     DE  LOCATIONE  ET  CONDUCTIONE. 

Locatio  et  conductio  proxima  est  The  contract  of  letting  to  hire  ap- 
emptioni  et  venditioni,  iisdemque  proaches  very  nearly  to  that  of  pale, 
juris regulisconsistit:  nam  u temp-  and  is  govenied  by  the  sanie  rules 
tio  et  venditio  ita  contrahitur  td  de  of  law.  As  the  contract  of  siile  is 
pretio  convenerit,  sic  etiam  locatio  formed  as  soon  as  a  price  is  fixed, 
et  conductio  ita  contrahi  intelli-  so  a  contract  of  letting  to  hire  is 
gitur  si  merces  constituta  sit ;  et  formed  as  soon  as  the  amount  to  be 
competit  Incatori  quidem  locati  paid  for  the  hiring  has  been  agreed 
actio,  conductori  vero  conducti.  on ;   and  the  letter  has  an  action 

locatif  and  the  hirer  an  action  cot^ 

duett, 

D.  xix.  2.  2,  and  15,  pr. 

The  contract  of  letting  on  hire  {locatio-conductio),  like 
that  of  sale,  was  complete  by  the  mere  consent  of  the  parties, 
and,  like  it,  produced  only  personal  obligations,  and  not  any 
real  rights.  The  hirer  was,  however,  not  even  entitled  to  the 
po88es8io  ;  the  latter  still  remained  the  possessor  in  the  eye 
of  the  law,  his  duty  not  heing picestare  rem  licere  hah&i'e,  but 
prcestare  refvui^  uti  licere. 

There  were  three  principal  heads  of  this  contract :  1,  locatio- 
conductio  rerunif  when  one  person  let  a  thing  and  another 
hired  it ;  2,  locatio-^onductio  operarum,  when  one  person  let 
his  services  and  another  hired  tliem ;  3,  locatio-condiLctio 
operiSyVihere  one  person  contracted  that  a  particular  piece  of 
work  should  be  done,  and  another  contracted  to  do  it.  If  in 
such  a  contract  we  look  at  the  labour,  Ac.  expended  on  the 
work,  we  should  natuially  call  the  person  who  did  the  work 
the  locator,  as  it  was  he  who  let  out  his  services  for  its  per- 
formance ;  but  the  Boman  jurists  generally  looked  at  the  work 
itself  that  was  to  be  done,  and  spoke  of  the  person  who  con- 
tracted for  its  performance,  i.e.  gave  it  out,  as  its  locator^ 
and  the  person  who  engaged  to  perform  or  execute  it,  i.  e.  took 
it  in,  as  the  condiu!toi\     The  price  of,  or  consideration  for, 
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the  lettin^y  was  generally  called  meroeSj  sometimes  pi^etiwnif 

and  in  the  case  of  the  letting  of  houses  or  land,  pensio  or 

'  reditua.     In  particular  contracts,  the  conductor  had  special 

^ames,  as  the  hirer  of  a  house  was  called  inquilmtLBj  of  a 

,rm,  colunus. 

The  duty  of  the  letter  was  to  guarantee  the  hirer  against 
eviction,  and  to  reimburse  him  for  any  useful  or  necessary 
expenses  he  had  incurred ;  the  duty  of  the  hirer  was  to  take 
care  of  the  thing  hired  (see  paragr.  4),  to  give  up  the  thing 
hired  at  the  end  of  the  term  for  which  it  was  let,  and  to  pay 
the  price  agreed  on. 

The  text  gives  us  the  names  of  the  personal  actions  which 
belonged  to  the  letter  amd  the  hirer  respectively,  the  former 
having  the  actio  locati^  the  latter  the  actio  conducts  But 
actions  of  a  very  different  kind  were  sometimes  connected  with 
this  contract.  In  the  case  of  land  let  to  hire,  certain  instru- 
ments of  farming  and  other  property  of  the  hirer  were  held 
as  a  security  for  the  payment  of  the  rent,  and  a  real  action, 
termed  the  actio  Set^viaiia,  because  first  introduced  by  the 
praetor  Serviua,  was  given  tc^  the  letter  to  enforce  his  right 
to  these  things  in  case  of  nonpayment  of  the  rent ;  this  action 
was  gradually  extended  in  its  effects,  and  the  extended  action, 
under  the  name  of  actio  quaai-Servianaf  was  used  to  enforce 
the  rights  of  a  creditor  over  anything  given  in  pledge.  (See 
Bk.  iv.  Tit.  6,  7 J)  The  prator,  too,  gave  an  interdict,  termed 
the  interdictum  Saivianum,  by  which  the  letter  enforced  a 
claim  to  certain  things,  in  case  possession  was  refused  by  the 
hirer,  after  his  hiring  was  at  an  end.  (See  Bk.  iv.  Tit.  15. 3.) 

I.  EtquflB  supra  diximufly si  alieno*  1.  What  we  have  said  above  of  a 
arbitrio  pretium  promissura  fuerit.  Bale  in  which  the  piice  is  to  be  fixed 
eademetdelocationeetconductioiie^  by  the  decision  of  a  third  person, 
dicta  esse  in  telligramufly  si  alienoars  may  be  applied  to  the  contract  of 
bitrio  merces  permissa  fuerit.  Qua  letting  ta  nire,  if  the  amount  to  be 
de  causa,  si  fulloni  polienda  earaa^^l|Maid  for  the  hire  is  left  to  the  ded- 
davci  aut  sarcinaton  sarcienda  ves-  sion  of  a  third  person.  According-ly, 
timenta  quis  dederit,  nuUa  statim  if  any  one  gives  clothes  to  a  fuller 
mercede  constituta,  sed  poatea  to  be  cleaned,  or  to  a  tailor  to  be 
tantum  daturas  quantum  inter  eoa  mended,  without  fixing  the  sum  to 
convenerit,  non  proprie  locatio  et  be  paid  for  their  work,  a  contract  of 
conductio  contrani  intelligitur,  sed  letting  to  hire  cannot  properly  be 
eo  nomine  actio  pneacriptis  verbis  said  to  be  made ;  but  the  drcum- 
datur.  stances  furnish  ground  for  an  action 

pratertpUi  verbU, 
Gai.  iii.  143;  D.  xix.  2.  25,  pr. 
Q^a  de  cauaa^  Le.  '  the  price  ought  to  be  determined,  and 
therefore,*  &c ;  the  passage  is  taken  rather  unoonnectedly  out 
of  Gaius. 
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Actio  prasBcriptia  verbis.     (See  note  on  Tit  13.  2.) 


2.  Praeterea,  sicut  vulgo  qu»re- 
iMttur,  an  permutatis  rebas  mnptio 
et  venditio  contrahitur,  ita  quaeri 
0olel)at  de  locations  et  conductmne, 
fii  forte  rem  aliquam  tibi  utendam 
sive  fruendam  quia  dederit,  et  in- 
yicem  a  te  aliam  rem  utendam  sive 
fruendam  accepent  Et  placuft  non 
ease  locationem  et  oonduGtiooem, 
•ed  proprium  genus  esae  contractus: 
Teluti  si,  cum  unum  bovem  quia 
haberet  et  vicinua  ejjus  unum,  pla- 
cuerit  inter  eoe  ut  per  denoa  diesin- 
vioem  bovea  commodiirent  ut  opua 
fiu^rent,  et  apud  alteruin  bosperiit, 
neque  locati  Tel  oondvcti  neque 
eommodati  coMpetit  actib>  quia  non 
fiiit  gratuitum  commodatum;  ve- 
rum  prsBscripdayerbia  agendum^at. 


GAi.iii.144;. 
3.  Adeo  autem  familiaritatem 
aliquam  intes  se  habere'  Yidentur 
emptio  et  veaditio,  item  locatio  et 
conductio,  ut  in  quibusdam  cauais 
qu»ri  aoleat,  utrum  emptio  et 
venditio  contrah  itur,  an  lo^atio  et 
conductio:  ut  ecce  de  pr»diis  quce 
perpetuo  quibuadam  truenda  tra- 
Quntur,  id  est,  ut  quamdiu  penaio 
aive  reditua  pro  hia  domino  pneste- 
tur,  neq^ue  ipai  conductori  neque 
heredi  ejus,  cuive  conductor  berea- 
ve ejua  id  prttdium  vendiderit  aut 
donaverit  auftdtotis  nomine  dederit, 
aliove  <|^uoquo  modo  alienavent,au- 
ferre  lioeat.  Sed  talia  contractua 
quia  inter  veterea  dubitabatur,  et  a 
quibusdam  locatio,  a  quibusdam 
venditio  existimabatur,  lex  Zenoni- 
ana  lata  eat,  qun  emphyteuseoa  con- 
tractus propriam  statuit  naturam, 
iie<|ue  an  locationem  neque  ad  ven- 
ditionem  inclinantem,  sed  suia  pac- 
tionibua  fuleiendam.  £t  si  quidem 
aliquid  pactum  fuerit,  hoc  ita  obti- 
nere  ac  si  natura  talis  esset  con- 
tractua: ain  autem  nihil  de  periculo 
rei  fuerit  pactum,  tunc  ai  quidem 
totiua  rei  interitua  acoeaaerit,  ad 
dominum  super  hoc  redundare  peri- 


2.  Moreover,  jiist  aa  the  queation 
waa  often  asked,  whether  a  contract 
of  sale  waa  formed  by  exchange,  a 
similar  queation  aroee  with  respect 
to  the  contract  of  letting  to  hire,  in 
case  an  J  one  gave  you  a  thing  to  use 
or  take  the  fruits  of,  and  in  return 
rec«*ived  from  you  something  elae  of 
which  he  waa  to  have  the  fruita  or 
use.  It  haa  been  decided  that  thia 
IB  not  a  contract  of  letting  to  hire, 
but  a  distinct  kind  of  contract.  For 
example,  if  two  neighbours  have 
each  an  ox,  and  agree  each  to 
lead  the  other  hia-  ox,  for  ten  days  to 
make  use  of,  and  one  of  the  oxen 
dies  while  in  the  care  of  the  person 
to  whom  it  does  not  belong,  there 
will  not  be  an  action  hcnii,  or  coa- 
ductif  or  eommodati,  since-  the  loan 
waa  not  gratuitoiia,  but  an  action 
pr4B9cnpti$  verhu, 

D.  xix.  6.  17.  3. 

3.  Contracta  ofsale  and  of  letting 
to  hire  are  so  nearly  connected,  that 
in  some  cases  it  is  questioned  whe- 
ther the  contract  is  one  or  the  other. 
For  instance,  when  lands  are  deli- 
vered over  to  be  enjoyed  frr  ever, 
that  is,  that  as- long  as  the  r^nt  ia  paid 
for  the  land  to  the  owner,  he  cannot 
take  away  the  land  from  the  hirer 
or  hia  heir,  or  any  one  to  whom  the 
hirer  or  hia  heir  haa  aold,  or  given, 
or  made  a  dowry  of  the  btad.  Aa 
the  ancieniB  were  in  doubt  aa  to 
thia  contract,  aome  regarding  it  aa  a 
letting  to  hire,  and  aome^  na  a  sale, 
the  conatitution  of  Zeno  was  made, 
which  declared  that  the  contract  of 
emphyteusis  was  of  a  special  nature, 
and  was  not  to  be  confounded  either 
with  letting  to  hire,  or  with  sale,  but 
rested  upon  ita  own  peculiar  agree- 
ments; and  that  if  any  special  agree- 
ment was  made,  it  was  to  be  observed 
as  if  to  have  auch  an  agreement  was 
part  of  the  nature  of  the  contract ; 
out  if  no  agreement  waa  made  aa  to 
the  riaka  the  thing  might  undergo, 
the  risk  of  a  total  lose  should  fall 
upon  the  owner,  and  the  detriment  of 
A  partial  lose  upon  the  occupier;  and 
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culum;  sin  particulariB,  ad  emphj-    this  we  still  wish  to  be  considered 
teuticarium    hujusmodi    damnum    the  law. 
Tenire.    Quo  jure  utimur. 

Gai.  iii.  146  j  C.  iv.  66.  1. 

We  have  already  given  an  account  of  emphyteusis  in  the 
note  to  Bk.  ii.  Tit.  5,  6. 

The  law  would  naturally  contemplate  the  contract  under 
which  the  possessor  entered  as  a  locatio^condiLctio ;  hut  the 
dominus  seemed  to  have  parted  with  so  much  of  his  interest, 
that  it  appeared  doubtful  whether  it  ought  not  rather  to  be 
considered  as  a  sale. 


4.  Item  quflBritur,  si  cum  aurifice 
Titius  convenerit  ut  is  ex  aaro  suo 
ceiti  ponderis  certteque  forms 
anuli)8  ei  faceret,  et  acciperet  verbi 
gratia  aureos  decern,  utrum  emptio 
et  venditio  contrahi  videatur,  an 
locatio  et  conductioP  Ca^sius  ait^ 
materisB  quidem  emptionem  et  ven- 
ditionem  contiahi,  operas  autem 
locationem  et  conductioaem ;  sed 

Slaciiit  tantum  emptionem  ot  yen- 
itionem  contrahi.  Quod  si  suum 
aurum  Titius  dederit  mercede  pity- 
opera  constituta,  dubiam  non  est 
quin  locatio  et  conductio  sit 

Gai. 


4.  It  is  also  questioned  whether, 
when  Titius  has  agreed  with  a  gold- 
smith to  make  him  rings  of  a  certain 
weight  and  pattern,  out  of  gold 
belonging  to  the  goldsmith  himself, 
the  goldsmith  to  receive,  for  example, 
ten  aureif  whether  the  contract  is  one 
of  sale  or  letting  to  hire.  Cassius 
says  that  there  is  a  sale  of  the  mate- 
rial, and  a  letting  to  hire  of  the  gold- 
smith's work;  but  it  has  been  decided 
that  there  is  only  a  contract  of  sale. 
If  Titius  gives  uie  gold,  and  a  sum 
is  agreed  on  to  be  paid  for  the  work, 
th^re  is  no  doubt  that  the  contract 
is  then  one  of  letting  to  hire. 
iiL  147. 


6.  Conductor  omnia  secundum  le- 
gem conductionis  facere  debet ;  et 
si  quid  in  lege  prsstermissum  fuerit, 
id  ex  bono  et  eeq'uo  debet  prsBstare. 
Qui  pro  U8U  aut  yestimentorum  aut 
ar^nti  aut  jumenti  mercedem  aut 
dedit  aut  promisit,  ah  eo  custodia 
talis  desideratur,  ^ualem  diligen- 
tissimus  paterfaniiLiHS  suis  rebus 
adhibet:  quam  si  prasstiteiit,  et 
aliquo  casu  rem  amiserit,  de  resti- 
tuenda  ea  non  tenebitur. 


5.  The  hirer  ought  to  do  everything 
According  to  the  terms  of  his  hiring, 
and  if  anything  has  been  omitted  in 
these  terms,  he  ought  to  supply  it 
according  to  the  rules  of  equity.  He 
who  has  given  or  promised  a  sum 
for  the  hire  of  clothes  or  silver,  or  a 
beast  of  burden,  is  required  to  bestow 
as  great  care  on  the  safe  custody  of 
the  thing  he  hires,  as  the  most  cait$ful 
father  of  a  family  bestows  on  the 
custody  of  his  own  property.  If  he 
bestows  such  care,  but  loses  the 
thing  throagh  some  accident,  he  is 
not  bound  to  restore  it 


D,  xix.  1.  26,  8.  7. 


The  subject  of  the  distinctions,  in  the  amount  of  care 
required  in  different  cases,  will  be  treated  of  in  the  notes  to 
paragr.  9  of  the  next  Title. 
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6.  Morfcnocondactore  intra  tern-  6.  If  thi)  hirer  dies  daring  the 
pora conductionis,  heres  ejus  eodem  time  of  his  hiring,  his  heir  succeeds 
jure  in  conductione  saccedit.  to  all  the  rights  given  him  bj  the 

contract. 
C.  iv.  66.  10. 

Of  course  in  a  locaUo^condvLctio  operarum  or  operis^  the 
death  of  the  person  who  gave  his  services  terminated  the 
contract. 

The  contract,  in  the  case  of  a  locatio-conductio  rei^  was  also 
terminated  by  the  sale  of  the  thing  hired.  The  buyer  was  not 
considered  bound  by  the  contract  Emptori  fundi  iwn  necesse 
est  stare  colonum  ciii  prior  dominus  locavit ;  nisi  ea  lege  emit 
(C.  iv.  65.  9) ;  but  the  conductor  could  demand  compensation 
from  the  locator.  The  contract  ceasing  if  the  thing  was  sold 
serves  clearly  to  distinguish  the  interest  of  the  conduct<yr^  from 
a  usufruct  The  conductor  had  no  real  interest  in  the  thing, 
but  only  a  personal  right  against  the  locator,  while  the  usu- 
fructuary had  a  servitude,  i.e.  a  real  right,  in  the  thing.  The 
whole  of  the  thing  over  which  the  usufruct  extended  could  not 
be  sold,  because  part  of  it,  namely  the  usufruct,  had  already 
been  parted  with. 

The  contract  was  also  terminated  if  the  rent  was  two  years 
in  arrear  (D.  xix.  2.  54.  1) ;  if  the  condticioT  grossly  misused 
the  thing  hired  (C.  iv.  65.  3);  if  the  locator  had  indis- 
pensable need  of  it  (C.  ib.) ;  or  if  the  conductor  was  pre- 
vented from  getting  benefit  from  it     (D.  xix.  2.  13.  7.) 

Tit.  XXV.  DE  SOCIETATK 

Societatem  coire    solemus    aut        A  partnership  is  formed  either  of 

totorum   bonorum,    quam    Grseci  the  whole  goods  of  the  contracting 

specialiter  Kon'oiruuliiv  appellant^  parties,  to  which  the  Greeks  give  the 

aut  unius    alicujus  negotiationiSy  special  name  of  Koivonna^n,,  or  for 

Teluti    mancipiorum    emendorum  some  particular  business,  as  the  sale 

vendendorumque,  aut    olei,    vini,  or  purchase  of  slaves,  wine,  oil,  or 

frumenti  emendi  vendendique.  wheat. 
Gai.  iii.  148. 

The  text,  borrowed  from  Gains  (iii.  148),  gives  the  general 
division  of  partnerships  into  two  classes  according  as  they  are 
universal  or  particular.  In  the  Digest  we  have  a  further  divi- 
sion by  distinguishing  five  kindsof  partnership.    (D.  xvii.  2.  5.) 

1.  Societas  univeraorum  bonorum^  in  which  everything 
belonging  or  accruing  in  any  way  to  each  partner  is  held  in 
common.     (D.  xvii.  2.  1.  1.) 

2.  Societaa  univeraorum  quce  ex  quceatu  veniunt^  i.  e.  of  all 
things  which  are  gained  or  acquired  by  each  partner  through 
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Buch  transactions  as  were  contemplated  in  the  formation  of  the 
contract ;  but  not  of  things  belonging  or  accruing  in  other 
ways,  such  as  inheritances  or  legacies. 

3.  Societas  negotlationid  alicujuaj  formed  to  carry  on 
a  particular  business. 

4.  Societas  vectigalis,  formed  to  carry  on  the  farming  of 
public  lands — a  mere  branch  of  the  last,  but  subject  to  special 
rules.     (D.  xvii.  2.  5.) 

5.  Societas  rei  unius,  when  one  or  more  particular  things 
are  held  in  common. 


1.  Et  quidem  si  nihil  de  partibus 
lucri  et  damni  nominutini  convene- 
lit,  lequalesscilicet  partes  et  in  lucro 
et  in  damno  spectantur.  Quod  si 
exnressse  fuerint  partes,  hsB  servari 
decent;  nee  enim  unquam  dubium 
fuit  quin  valeat  conventio,  si  duo 
inter  se  pacti  sunt  ut  ad  unum 
quidem  duee  partes  et  lucri  et  damni 
pertineant,  ad  alium  tertia. 

Gai. 


1.  Unless  the  proportions  of  gain 
«nd  loss  have  been  specially  agn^ed 
on,  the  shares  of  gain  and  loss  are 
equal.  If  they  have  been  agre tni  un^ 
effect  ought  to  be  given  to  the  agree- 
ment, for,  indeed,  the  validity  of  the 
agreement  has  never  heen  questioned, 
if  two  partners  have  agreed  that  two- 
thirds  of  the  gain  and  loss  should 
belong  to  the  one,  and  one-third  to 
the  other, 
iii.  160. 


jEqualea  partee^  i.e.  one  equal  share  of  the  whole,  not  pro- 
portional to  what  each  contributes. 

2.  But  doubts  haye  been  raised  as 


2.  Be  ilia  sane  conrenttone  quse- 
situra  est,  si  Titius  et  Seius  inter  se 
pacti  sunt  ut  ad  Titiuni  lucri  dues 

gurtes  pertineant,  damni  tertia,  ad 
eium  dun  partes  damni,  lucri 
tertia,  an  rata  debeat  haberi  con- 
ventioP  Quintus  Mutius  contra 
naturam  societatis  talem  pactionem 
esse  existimavit,  et  ob  ia  non  esse 
ratamhahendam.  ServiusSulpitius 
cujus  sententia  prsevaliiir,  contra 
sensit,  quia  seepe  quorumdam  ita 
pretiosa  est  opera  in  societate,  ut 
eos  justum  sit  conditione  meliore 
in  societatem  admitti :  nam  et  ita 
coiri  posse  societatem  non  dubi- 
tatur,  ut  alter  pecuniam  conferat, 
alter  non  conferat,  et  tamen  lucrum 
inter  eos  commune  sit,  quia  ssBpe 
opera  alicujus  pro  pecunia  valet. 
Et  adeo  contra  Quinti  Mutii  sen- 
tentiam  obtinuit,  ut  illud  quoque 
constiterit  poHse  conveniri,  ut  quia 
lucri  partem  ferat,  dnmno  non  te- 
neatiir;  quod  et  ipsum  Servius  con- 
venienter  sibi  existimavit  Quod 
tamen  ita  intelligi  oportet,  ut  si  in 


to  the  following  agreement;  suppos- 
ing Titius  and  Seius  have  agreed  that 
two-thirds  of  the  profit  and  one-third 
of  the  loHs  shall  belong  to  Titius,  and 
two-thirds  of  the  loc«  and  one-third 
of  the  profit  shall  belong  to  Seius, 
ought  such  an  agreement  to  be  valid? 
Quintus  Mutius  considered  it  as  con- 
trary to  the  nature  of  partnership, 
and  as  therefore  not  to  be  held  valid. 
Servius  Sulpitius,  on  the  contrary, 
whose  opinion  has  prevailed,  thought 
it  valid,  as  frequently  the  services  of 
particular  partners  are  so  valuable 
that  it  is  just  to  give  them  advantages 
in  the  terms  of  toe  piurtnership.  There 
can  be  no  doubt  that  a  partnership 
may  be  formed  on  the  terms  of  one 
partner  contributing  money,  and  of 
the  other  not  contributing,  while  yet 
the  profit  is  common  to  both,  as  often 
a  man's  labour  is  equivalent  to  money. 
The  opinion,  therefore,  contrary  to 
that  ot  Quintus  Mutius,  basprevailed, 
and  it  is  admitted  that  by  special 
agreement  a  partner  may  anare  the 
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•Itqua  76  lucmin,  in  aliqaa  damnum  profit,  and  jet  not  be  Knponaible  for 
AlUtum  ait,  compenaataone  facta  the  loaa,  as  Senriua  cooaistently  held, 
aolum  quod  aapereat  intelligator  Thia  must  be  understood  as  meaDing, 
lucri  eaae.  that,  if  there  ia  profit  on  one  tran.<^ 

action  and  loaa  on  another,  the  ac- 
oonnts  must  be  balanced,  and  only 
the  net  profit  be  reckoned  as  profit. 
OALiii.  149;  D.  xvii.  2.  30. 

A  partnership  ia  which  one  partner  was  totally  excluded 
from  gain  was  void.  The  jurists  called  it  a  leonina  socletasy 
as  the  other  partiier  would  have  the  lion^s  share.  (D.  zvii. 
2.  29.  1.) 

With  respect  to  the  power  of  one  partner  to  bind  another,  a 
point  not  touched  on  by  Justinian,  we  may  observe  that  an 
between  the  partners  themselves,  any  one  who  acted  in  behalf 
of  the  rest  was  their  mandatary,  and,  beyond  acts  of  pure 
administration  of  their  affairs,  could  only  be  empowered  to  act 
by  their  express  desire  {mandcUum),  If  he  were  so  empowered 
he  had  an  action  against  them  for  all  expenses  and  losses  he 
incurred,  and  was  bound  to  account  to  them  for  the  profits. 
With  regard  to  third  persons,  as  the  Koman  law,  strictly 
speaking,  took  no  notice  of  any  one  who  was  not  a  party  to 
the  particular  contract,  they  could  not  sue,  or  be  sued  by, 
the  remaining  partners,  who  were  not  parties.  The  praetor, 
however,  allowed  the  remaining  partners  to  sue  if  they  had 
no  other  means  of  protecting  their  interests  (D.  xiv.  3.  1,  2); 
and  the  stranger  to  sue,  if  the  partners  had  benefited  by  the 
contract.     (D.  xvii.  2.  82.) 


8.  niud  ezpeditum  est,  si  in  una 
causa  pars  fuerit  ezpressa,  veluti 
in  solo  lucro  vel  in  solo  damno,  in 
altera  vero  omiasa,  in  eo  quoque 
quod  pnetermiflsum  eat,  eamdem 
partem  servari. 


^  8.  Of  course  if  the  share  on  one 
side  only  is  expresaly  agreed  on,  as 
on  the  side  or  profit  only,  or  on 
that  of  loss  only,  the  same  share  is  to 
be  considered  as  held  on  the  side  of 
which  no  mention  is  made. 


Gai.  iiL  160. 

4.  Manet  autem  societas  eousque  4.  A  partnership  continues  as  long 

donee  in  eodem  consensu  perseyera-  as  the  partners  continue  to  agree  that 

▼ezint;  at  cum  aliquisrenuntiaverit  it  shall  do  so ;  but  if  any  one  partner 

societati,  solvitur  societas.      Sed  renounces  the  partnership,  then  the 

a-  partnership  is  dissolved.  If,  however, 


plane  si  quis  callide  in  hoc  renun- 
tiaverit  societati,  ut  obveniens 
aliquod  lucrum  solus  habeat:  veluti 
si  totorum  bonorum  socius,  cum  ab 
aliquo  heres  esset  relictus,  in  hoc 
renuntiaTerit  societati  ut  heredita- 
tem  solus  lucrifnceret,  cogetur  hoc 
lucrum  communicare ;  si  quid  vero 
lucrifaciat  quod  non  captaverit,  ad 
ipsum  solum  pertinet.  Ei  vero  cui 
renuntiatum  est,  quicquid  omnino 


ershipi  ,         

ne  makes  this  renunciation  with  a 
secret  motive,  such  as  that  he  may 
alone  enjoy  a  gain  which  he  knows 
awaits  him;  for  instance,  if  when  a 
member  of  a  partnership  embracing 
all  the  property  of  each  of  the  partners, 
he  renounces  the  partnership  to  enjoy 
alone  the  advantiige  of  an  inheritance 
left  him,  he  is  compelled  to  share 
this  source  of  gain  with  his  partners. 


464  LIB.  m.      TIT.  XXV. 

post  renuntiatam  aodetatem  ac-    But  if  he  gains  anything  without 
quiiitur,  soli  conceditur.  such  previous  desi^,  he  alone  profits 

by  it:  while  the  partner  who  has  re- 
ceived bis  renunciation  acquires  alone 
all  that  falls  to  him  subsequently. 
Gai.  iii.  151. 

Tlie  contract  of  partnership  may  have  different  modifi- 
cations. It  may  be  made  during  or  from  a  certain  time,  or 
conditionally.  (D.  xvii.  2.  1.)  But  there  can  be  no  part- 
nership to  last  for  ever,  as  no  one  can  be  forced  to  remain 
a  partner  against  his  will.  (D.  xvii.  2.  70.)  Any  partner  may 
renlounce,  i.e.  withdraw,  when  he  pleases. 

The  remaining  paragraphs  of  this  Title  treat  of  the  modes 
in  which  the  partnership  may  be  dissolved.  Ulpian,  enume- 
rating the  causes  of  the  dissolution  of  partnerships,  says, 
*  So<n€ta8  aolvitur  ex  peraonia,  ex  rebus,  ex  voluntate,  ex 
actione.'  (D.  xvii.  2.  63.  10.)  Ex  peraonisj  when  one  of  the 
parties  is  dead  or  incapacitated ;  ex  rebus,  when  the  purpose 
of  the  partnership  is  effected,  or  its  subject-matter  has  ceased 
to  exist  (this  will  include  the  cases  of  confiscation  and  cession 
of  goods  given  in  pai^raphs  7  and  8) ;  eo;  voluntate,  when 
one  partner  wishes  to  withdraw ;  and  ex  dctione,  when  one 
partner  compels  a  dissolution  of  partnership  by  action.  We 
may  add  extempore,  if  the  partnership  was  only  temporary. 

6.  Solvitur  adhuc  societas  etiam  6.  A  partnership  is  also  dissolved 
morte  socii,  quia  qui  societatem  by  the  death  of  a  partner,  as  he  who 
contrahit,  certam  personam  aibi  enters  into  a  partnership  chooses  a 
eligit.  Sed  et  si  consensu  plurium  particular  person  to  whom  he  binds 
societas  contracta  sit,  morte  unius  himself.  And  even  if  there  are  more 
socii  solvitur,  etsi  plures  supersint,  than  two  partners,  the  death  of  any 
nisiincoeimdasocietatealitercon-  one  dissolves  the  partnership  al- 
venerit.  though  more  than  one  survive,  unless 

on  the  formation  of  the  partnership 
it  has  been  otherwise  agreed. 
Gai.  iii.  162;  D.  xvii.  2.  66.  9. 

Althoughjin  formingthe  partnership,  the  parties  might  agree 
that,  if  any  one  ceased  to  be  a  partner,  the  rest  should  still 
continue  partners,  or,  to  speak  more  accurately,  should  imnie- 
diately  and  without  fresh  agreement  form  a  new  partnership, 
yet  no  one  could  validly  make  it  part  of  the  contract  that  his 
heirs  should,  on  his  death,  be  admitted  partners  (D.  xviL  2. 59), 
the  contract  being  personal.  There  was  an  exception  made  to 
this  rule  in  the  case  of  aodetatea  vecti galea.  (D.  xvii.  2.  59.) 

6.  Item  si  aUcujus  rei  contracta  6.  If  the  partnership  has  been 
aocietatis  mt,  et  tinis  negotio  im-  formed  for  a  single  transaction,  when 
poaitufl  est,  finitur  societas.  the  transaction  is  completed,    the 

*^  partnership  is  ended. 

D.  xvii.  2.  (J6. 10. 
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7.  Publicatione  quoqne  distrahi 
Bocietatem  monilefftum  «8t,  scilicet 
si  uni versa  bona  socil  publicestur; 
nam  cum  in  ejus  IcH'um  aliua  sue- 
cedat,  pro  mortuo  habetur. 


7.  It  is  evident,  also,  that  a  part- 
nership is  dissolved  by  the  connsca- 
tion  or  all  the  property  of  a  partner ; 
for  this  partner,  as  he  is  replaced  by 
a  succea<K)r,  is  considered  dead. 


D.  xvii.  2.  65.  12. 


8.  Item  si  quis  ex  sociis  mole 
debit!  prcegravatus  bonis  siiis  oes- 
aerit,  et  ideo  propter  piiblica  aut 
privata  debita  substantia  ejus  ve- 
neat,  solvitur  societas;  sed  hoc 
casu,  si  adhuc  consentiantin  socle- 
tatem,  nova  videtur  incipere  so- 
cietas. 


8.  So,  too,  if  one  of  the  partners, 
borne  down  by  the  weight  of  his 
debts,  makes  a  cession  of  his  goods, 
and  his  property  is  therefore  sold  to 
satisfy  his  debts,  public  or  private, 
tbe  partnt* r<9hip  is  dissolved.  But  in 
this  case,  if  the  parties  agree  still  to 
continue  partners,  a  new  partnership 
would  seem  to  be  begun. 
Gai.  iii.  163,  154. 

Tbe  persona  of  an  individual  might,  we  know,  be  destroyed 
even  in  his  lifetime,  as,  for  iDstance,  by  the  maxima  and  minor 
capitis  dsminutio,  by  the  sale  of  his  property  in  the  mass, 
either  for  the  profit  of  the  treasury  in  the  case  of  criminals 
(seciio  bonorum)y  or  of  private  individuals  in  certain  cases  of 
insolvency  {emptio  honorum\  or  when  be  had  made  a  cessio 
bonorum  under  the  lex  Julia.  (See  Tit.  12  of  tnis  Book.) 
In  tbe  time  of  Justinian  sales  in  one  mass  of  a  whole  patrimony 
wereobsolete,  and  therefore  confiscation  {publicaii()]B,vkd  cessio 
bonorum  are  alone  mentioned  here,  and  these  as  taking  away 
the  fortune  of  the  partner,  and  not  as  destroying  hin  persona. 

Of  course  the  partnership  might  be  immediately  renewed 
with  the  partner  whose  goods  had  been  confiscated  or  ceded 
to  creditors,  if  the  other  partners  were  willing  to  enter  into 
what  was  really  a  new  partnership,  as  it  might  if  the  partner 
had  suffered  the  minor  deminutio ;  for  partnership,  being 
a  contract  of  the  jus  gentium^  could  be  formed  with  a 
stranger.     (Gai,  iii.  154.) 


I 


9.  Socius  socio  utrura  eo  nomine 
tan  turn  teneatur  pro  socio  act^one,8i 
^uid  dole  commlserit,  sicut  is  qui 
iepuni  apud  se  passus  est,  an  etiaiu 
culpfe,  ia  est  desidise  atque  ne^li- 
gentise  nomine, qutesi turn  est:  prse- 
valuit  tamen  etiara  eulpsB  nomine 
teneri  eum.  Culpa  autem  non  ad 
exactissimam  diligentiamdirignnda 
est :  sutfifnt  enim  tnlem  diligentiam 
in  communibus  rebus  adhibere  so- 
cium,  qualem  suis  rebus  adhibere 
solet;  nam  qui  parum  diligentemso- 
cium  sibi  assumit,  de  se  queri  debet. 


9.  It  has  been  questioned  whether 
one  partner  can  be  made  answerable 
to  another  by  the  action  pro  socio,  it 
he  has  been  guilty  of  malicious 
wrong,  as  a  depositary  is,  or  whether 
also  for  a  fault,  that  is,  for  careless- 
ness and  negligence.  The  opinion 
has  prevailed  that  he  is  also  answer- 
able for  a  fault,  but  the  fault  is  not 
to  be  measured  by  a  standard  of  the 
most  perfect  carefulness  nossible.  It 
is  sufficient  that  he  should  be  as  care- 
ful of  things  belonging  to  the  part- 
nership as  he  is  of  his  own  property. 
H 
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For  he  who  accepts  as  partner  a 
person  of  careless  habitSi  has  only 
nimself  to  blame. 
D.  xvii.  2.  72. 

Societaajua  quodaminriodo  fraternitatia  in  se  habet  (D. 
17.  2.  63.)  HeDce  each  partner  had  something  of  a  brotherly 
allowance  (termed  the  benefidum  competentice)  made  for  him, 
and  was  only  held  responsible  to  the  extent  of  his  means  and 
power  of  action ;  while,  if  he  were  condemned  in  an  action 
pro  aocio^  he  was  marked  with  infamy. 

The  action  pro  socio  vras  the  remedy  in  almost  every  case 
that  could  arise  between  partners.  It  was  employed,  for  in- 
stance, to  enforce  accounts,  to  get  compensation  for  losses,  and 
to  dissolve  the  partnership.  If  any  partner  was  guilty  of  a  de* 
linquency,  such  as  theft,  he  would  be  made  amenable  by  such 
actions  as  the  actio  furti^vi  boTwrum  raptonim  legia  Aquilice, 
of  which  we  read  in  the  Fourth  Book.  There  was  also  another 
action  peculiar  to  partnerships,  called  the  actio  communi 
dividundoy  which  was  brought  to  procure  a  partition,  by  the 
judex^  of  the  common  property.     (See  Introd.  sec.  103.) 

The  mention  of  culpa  in  the  text  gives  occasion  to  notice 
a  subject  of  importance  not  only  as  regards  the  particular 
contract  of  partnership,  but  as  regards  all  other  contracts. 

If  one  person  who  was  bound  to  another  by  a  contract, 
designedly  subjected  bim  to  harm  or  loss  {daranniri)  with 
respect  to  anything  included  in  the  contract,  the  wrongdoer, 
in  inflicting  this  wilful  injury,  was  said  to  be  guilty  of  oo^it^ ; 
if  he  was  the  means  of  an  injury  not  designed  being  inflicted, 
that  unless  the  damnum  was  the  result  of  unavoidable  acci- 
dent, he  was  said  to  be  guilty  of  culpa.  This  culpa  would 
naturally  admit  of  degrees.  The  fault  might  be  one  which 
any  man  in  his  senses  would  have  scrupled  to  commit,  and  it 
was  then  termed  lata  culpa  {lata  culpa  est  nimia  negligentioy 
id  est  J  non  intelligere  quod  omnes  intelligunt ;  D.  L.  1 6.  2 1 3. 
2);  or  it  might  consist  in  falling  short  of  the  highest  standard 
of  carefulness  to  avoid  injury  that  could  be  found ;  such,  for 
instance,  as  the  carefulness  employed  in  the  management  of 
affairs  by  a  person  who  woulddeserve  to  be  called  bonus  palter- 
familias^  and  the  culpa  was  then  termed  levis  or  levissima. 
Or,  again,  it  might  consist  in  falling  short  of  the  care  which 
the  person  guilty  of  the  culpa  was  accustomed  to  bestow  on 
his  own  affairs.  In  this  last  case  we  no  longer  measure  by  an 
absolute  standard,  hut  a  relative  one ;  what  is  culpa  in  one 
man  is  not  in  another,  and  modem  writers  have  therefore 
spoken  of  it  as  being  culpa  Uvis  in  concreto,  i.  e.  as  seen  in 
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and  measured  by  tbe  particular  individual,  opposed  to  the 
culpa  lema  in  abstractor i.  e.  eiitimated  by  an  absolute  standard. 
The  UUa  culpa  was  treated  very  much  on  the  same  footing 
with  doluSy  as  there  always  seems  something  wilful  in  the  ex- 
treme negligence,  the  oaasa  iiegligentia^  which  characterized 
the  liJUa  culpa.     The  text  affords  us  an  example  of  the  differ- 
ence between  the  culpa  levis  in  abstracto  and  the  culpa  levia 
in  conci'eto.     The  sociua  is  not  bound  to  render  eoca^tissima 
diligentia,  he  is  not  to  be  answerable  for  the  perfect  care  of  a 
bonus  paterfamilias,  but  he  is  to  be  judged  by  the  amount  of 
care  which  he  bestows  on  his  own  property.  This  may  happen 
to  be  as  great  as  that  of  a  bonus  patetfamilias,  but  it  may 
also  happen  to  be  much  less ;  so  that,  practically,  though  not 
necessarily,  the  culpa  levis  in  concreto  implies  a  lower  degree 
of  responsibility  than  the  culpa  levis  in  abstra>cto ;  and  hence 
many  commentators  arrange  the  culpa^  when  thus  considered 
in  concreto,  as  belonging  to  the  culpa  lata,  and  not  to  the 
culpa  levis.     We  cannot  properly  consider  it  as  belonging  to 
the  one  more  than  the  other,  because  it  would  depend  on  the 
character  of  the  individual  to  which  it  most  nearly  approached. 
The  technical  terra  for  to  be  responsible  for  malicious  injury  or 
a  fault  was  dolum,  culpam  prcestare.    Every  contract  bound 
all  parties  dolum  prcestare,  and  a  special  agreement  that  the 
parties  should  not  be  so  bound  was  void.     (D.  ii.  14.  27.  3.) 
The  person  for  whose  benefit  or  sake,  or  to  whose  profit,  the 
contract  was  made,  was  answerable  for  culpa  levis ;  and  if  both 
parties  were  benefited,  both  were  answerable.  The  person  who 
only  had  the  burden,  without  the  advantage  of  the  contract  or 
whom  the  matter  in  hand  did  not  concern,  was  only  answerable 
for  lata  culpa,  unless  he  had,  either  directly  or  tacitly,  pro- 
mised to  use  greater  diligence  than  the  nature  of  the  contract 
would  make  incumbent  on  him.     A  person,  for  instance,  who 
meddled,  unbidden,  in  the  affairs  of  another,  was  bound  to 
use  exactissima  diligentia.     Lastly,  those  who,  like  partners, 
had   their   own   property  intermixed    with  the  property  of 
others,  or  those,  as  tutors  and  curators,  who  were  obliged  by 
law  to  administer  the   property  of  others,  were  bound  to 
exert  the  diligence  which  they  employed  in  the  management 
of  their  own  affairs. 

.  We  may  add,  that  when  a  person  bound  by  a  contract 
delayed  to  execute  it,  and  this  delay  (mora^  was  of  such  a  kind 
that  culpa  could  be  imputed  to  him,  he  was  subjected  to  some- 
thing more  than  the  necessity  of  fulfilling  the  contractd,  and 
especially  he  was  in  most  cases  liable  to  pay  interest  {usuroe). 

(D.  xxii.  1.) 

BBS 


468  LIB.  HI.      TIT.  XXVI. 


Tit.  XXVL     DE  MANDATO. 

Mandatam  contrahitur  quinque  The  contract  of  mandate*  is  formed 
modiaisive sua tantum gratia aliquis  in  five  modes;  according  as  a  man- 
tibi  mandet,  sive  sua  et  tua^  sive  dator  gives  you  anything  for  his 
aliena  tantum.  sive  sua  et  aliena,  ben<*.6tonIy,  or  for  his  benefit  and  for 
sive  tua  et  aiiena;  at  si  tua  tantum  yours;  or  for  the  benefit  of  a  third 
gratia  mandatum  sit,  super  vacuum  person  only,  or  for  his  benefit  and 
esty  et  ob  id  nulla  obligatio  nee  that  of  a  uiird  person^  or  for  your 
mandati  inter  vos  actio  nascitur.        benefit  and  that  of  a  third  person. 

A  mandate  made  for  your  oenefit 
only  is  useless,  and  does  not  produce 
between  you  any  obligation  or  action 
mandati, 
D.  xvii.  1.2. 

In  the  theory  of  Roman  law  one  person  could  not  represent 
another.  The  person  who  actually  made  the  contract,  who 
uttered  the  binding  words,  or  went  through  the  binding 
formalities,  was  the  only  legal  contractor ;  he  alone  could  sue 
and  be  sued.  The  law  would  not  take  notice  that  it  was 
really  in  behalf  of  another  that  he  made' the  contract. 

But  a  friend  on  whom  reliance  could  be  placed  might  be 
persuaded  to  make  the  contract  in  his  own  name.  Honour  and 
friendship  would  then  effect  what  the  law  would  not  compel. 
This  friend  would  give  up  all  that  he  gained  by  the  contract 
to  the  person  at  whose  request  be  entered  into  it  The  promise 
to  perform  this  act  of  friendship  was  giveu,  in  the  old  times  of 
Soman  manners,  with  an  appropriate  formality.  The  person 
really  interested  took  the  friend  by  the  right  hand,  and  told 
him  that  he  placed  in  his  hand  the  trust  he  was  anxious  to 
have  discharged.  The  trust,  or  commission  itself,  was  hence 
called  mandatum  (rnaiiu  datum),  Plautus  thus  describes 
the  ceremony.  {Captiv,  ii.  3.) 
Ttnd. — Hcec  per  dexteram  tuam,  te  dextera  retvnensmanu, 

Obsecro,  injideiior  mihi  ne  fuaa^  quam  ego  sum  Hbu 

Tu  hoc  age^  tu  mihi  herua^nunc  es,  tu  pcUronua,  tu  pater, 

Tibi  comm>endo  apes  opesque  meas. 

Ph. — MandavisH  satis. 

The  execution  of  a  m/indatum  was  thus  a  discharge  of  an 
office  of  friendship.  Originem  ex  ojjicio  atque  amicitia 
trahit.  (D.  xvii.  1,1.4.)  And  it  never  lost  the  traces  of 
its  origin.  It  was  always  necessarily  gratuitous ;  the  mxiii- 
dntaHuSf  i.e.  the  person  charged  with  the  maTidatum^  was 
obliged  to  bestow  on  it  the  care  of  the  most  diligent  pater-- 
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fofrmlias^  i.e.  the  greatest  possible  (C-  iv.  35.  13),  and  if  he 
failed  to  discbarge  the  trust,  and  was  condemned  in  an  actio 
mancUUiy  he  was  stamped  with  infamy.     (D.  iii.  2.  1.) 

When  the  introduction  of  the  prsetorian  system  furnished  a 
method  by  which  every  equitable  claim  could  be  enforced, 
friends  who  entered  into  such  an  agreement  were  obliged  to 
discharge  their  reciprocal  duties.  The  praetor,  by  the  actio 
mandati  directa  given  to  the  mandator,  compelled  the  Tnan- 
datarius  to  accoimt  for  all  he  received,  and  to  pay  over  the 
profits,  and  by  the  a^io  viandati  contraria  given  to  the 
maTidcUariiiSf  compelled  the  Tnaiulator  (i.e.  the  person  who 
requested  the  favour)  to  reimburse,  with  interest,  the  manr- 
datariua  for  all  expenses  incurred,  to  indemnify  him  for  all 
losses,  and  to  freft  him  from  all  obligation  contracted  in  the 
execution  of  the  mandate. 

The  prsetorian  law  went  a  great  step  further,  by  allowing  the 
mandator  to  bring  equitable  actions  against,  and  to  be  sued 
by,  the  third  party,  with  whom  the  mandatariua  contracted. 
Whatever  direct  actions  the  mandatarius  would  properly 
have  brought  or  was  liable  to,  the  mandator  was  allowed  to 
bring  or  was  liable  to,  in  their  equitable  form.  As,  for  in- 
stance, where  the  mandatariua  would  have  brought  a  con^ 
dictio,  or  an  a^tio  enipti  or  venditi,  the  mandator  was  allowed 
to  bring  a  condictio  utUiSy  or  an  actio  utilia  emapti,  or  venditL 
(D.  iii.  5.  31.)  In  the  case  of  a  special  mandate,  these 
actions  were  allowed,  as  of  course ;  in  the  case  of  a  general 
mandate,  only  when  the  'mandator  had  no  other  way  of  pro- 
tecting his  interests,  a  mandate  being  termed  special  when 
one  man  charged  another  with  the  execution  of  one  or  more 
particular  things,  and  general  when  he  asked  him  to  represent 
him  in  all  his  affairs.     (D.  xvii.  1.  10.  5.) 

There  were  some  acts,  of  a  solemn  character,  in  which  one 
citizen  could,  at  no  time  of  Roman  law,  act  for  another,  such 
as  bringing  any  of  the  lecjia  actionea,  mancipation,  making 
testaments,  or  the  cretio  or  aditio  of  an  inheritance.  But  it 
must  be  remarked  that,  apart  from  the  praetorian  enforcement 
of  claims  arising  out  of  a  TYiandatum^  there  were  some  excep- 
tions to  the  rule  that  one  man  could  not  represent  another. 
The  civil  law,  indeed,  never  permitted  it,  but  the  praetorian 
system,  in  some  instances,  expressly  recognized  the  interven- 
tion of  an  agent.  Thus,  a  cognitor  was  allowed  to  conduct  a 
suit  on  behalf  of  another  (see  Bk.  iv.  Tit  10),  and  an  agent 
was  permitted  by  the  edict  to  be  appointed  in  carrying  on 
trading  operations  before  the  mandatum  received  its  full 
legal  force.     (See  Bk.  iv.  Tit  7.) 
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1.  Mandantia  tantum  gratia  in-  1.  A  mandate  is  made  for  the  bene- 
tervenit  mandatum,  veluti  si  quia  fit  of  the  mandator  only:  if,  for  in- 
tibi  mandet  ut  negotia  ejus  eereres,  stance,  anj  one  gives  you  a  mandate 
vel  ut  fundum  ei  emeres^  yel  ut  pro  to  transact  his  bunnens,  to  buy  an 
eo  sponderes.  estate  for  him,  or  to  become  surety 

for  him. 
D.  xvii.  1.  2. 1. 

This  is  the  usual  case  of  a  mandatum,  Justinian  employs 
here,  it  may  be  remarked,  the  word  sponderes,  although 
sponsores  no  longer  existed.     (See  Tit.  20.) 

2.  Tua  et  mandantis,  yeluti  si        2.  A  mandate  is  made  for  your 
mandet  tibi,  ut  pecuniam  sub  usuris    bene6t  and  that  of  the  mandator ;  if, 
crederes  ei  qui  m  rem  ipbius  mutu-    for  instance,  he  gives  a  mandate  to 
aretur;  aut si,  volente  te  agere  cum    you  to  lend  money  at  interest  to  a 
eo  ex  tidejuBsoria  causa,  tibi  man-    person  who  borrows  it  for  the  pur- 
det  ut  cum  reo  a^  periculo  man-    poses  of  the  mandator ;  or  if,  when 
dantis,  vel  ut  ipsi us  periculo  stipu-    you  are  about  to  sue  him  as  Ajide- 
leris  ab  eo  quern  tibi  deleget  in  id   j^usor,  he  gives  you  a  mandate  to  sue 
quod  tibi  deouerat.  the  principal  at  his  risk,  or  to  stipu- 
late at  his  risk  for  something  owed 
by  him  to  you,  from  a  person  whom 
he  appoints  as  his  substitute. 

D.  xvii.  1. 2.  4 ;  D.  xvii.  1.  45.  7,  8. 

Volente  te  agere  cum  eo  ex  Jidfjussoria  causa.  Under  the 
law  anterior  to  Justinian,  the  creditor  could  sue  either  the 
debtor  or  the  fidejussor,  but  not  both.  If  he  proposed  to  sue 
the  latter,  the  fidejussor  might  give  him  a  mandatum  to  sue 
the  debtor,  and  then,  if  the  creditor  did  so,  the  fidejussor 
would  be  freed  from  any  obligation  as  fidejussor,  but  would 
be  bound  as  mandator;  and  thus  the  mandate  would  be  for 
the  benefit  of  the  fidejussory  because  he  would  be  sued  after 
the  principal,  and  for  the  benefit  of  the  creditor,  because  he 
could  sue  the  principal  first  and  then  the  surety  in  his  quality 
of  mandator,  whereas  be  could  not  ordinarily  sue  both  the 
principal  and  the  surety,  but  was  obliged  to  make  his  choice 
between  them.  This  could  not  be  of  any  use  alter  Justinian 
bad  decided  that  the  principal  debtor  should  be  sued  first,  and 
then,  if  there  was  any  deficiency, the  fidejussor.  (See  Tit.  20. 4.) 

Ab  eo  quejn,  tibi  deleget  The  debtor  points  out  to  the 
creditor  a  third  person  who  owes  the  debtor  a  sum  equal  to 
his  debt  to  the  creditor ;  and  asks  the  creditor  to  stipulate 
with  this  third  person  for  payment  of  the  amount  due  from 
the  debtor.  If  the  third  person  does  not  pay,  the  debtor  is 
held  responsible  as  mandator.  The  creditor  thus  benefits, 
as  he  has  two  persons  to  sue,  and  the  debtor  benefits,  because 
he  employs  his  creditor  to  collect  a  debt  due  to  him. 
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3.  Aliena  ftutem  causainteirenit 
miudatuiny  Teluti  8i  tibi  mandet  ut 
Titii  negotia  gereres^  Tel  ut  Titio 
funduni  emert«,  yel  ut  pro  Titio 
sponderea. 


8.  A  mandate  is  made  for  the  bene- 
fit of  a  third  person;  if,  for  example, 
the  mandator  bids  you  manage  the 
affiiirs  of  TitiuB,  or  buy  an  estate  for 
TitiuSy  or  become  surety  for  Titius. 


D.  xyii.  1.  2.  2. 

Here,  as  the  maTidatar  has  no  interest  in  the  affair,  no 
ground  for  action  can  arise  against  him  until  the  execution  of 
the  mandate.  The  mandataHua  has  an  action  to  indemnify 
himself,  and  the  mandator  one  to  make  the  Toandatariua 
account. 

4.  Sua  et  aliena,  yeluti  si  de  4.  A  mandate  is  made  for  the  bene- 
communibus  suis  et  Titii  ne^fotiis  fit  of  the  mandator  and  of  a  third 
gerendis  tibi  mandet,  yel  ut  sibi  et    person,  if,  for  example,  the  mandator 


Titio  fundum  emeres^yel  utpro  eo 
et  Titio  sponderes. 


giyesyou  a  mandate  to  manage  afiai  re 
common  to  himself  and  Titius,  or  to 
buy  an  estate  for  himself  and  Titius, 
or  to  become  surety  for  himself  and 
Titius. 


D.  xyii.  1.  2,  3. 


5.  Tua  et  aliena,  yeluti  si  tibi 
mandet  ut  Titio  sub  usuris  crederes; 
quod  si  ut  sine  usuris  crederes,  ali- 
ena tantum  gratia  intercedit  man- 
datUHL 


6.  A  mandate  is  made  for  your 
benefit  and  for  that  of  a  third  person, 
if, for  instance,  the  mandator  bids  you 
to  lend  money  at  interest  to  Titius. 
Were  the  money  lent  without  in- 
terest, the  mandate  would  be  only 
for  the  benefit  of  a  third  person. 


D.  xyii.  1.  2.  5. 


6.  Tua  (pitia  interyenit  manda- 
tum,  yeluti  si  tibi  mandet  ut  pecu- 
nias  tuas  in  eraptiones  potius  pm- 
diorum  colloces,quam  foeneres ;  yel 
ex  diverse,  ut  foenei'es  potius  quam 
in  emptirtnes  pnediorum  coUoces. 
Gujus  generis  mandatum,  magis 
consilium  est  quam  mandatum,  et 
ob  id  non  est  obligatorium;  quia 
nemo  ex  consilio  obligatur,  etiamsi 
non  expediat  ei  cui  dabitur,  cum  li- 
berum  cuique  sit  apud  se  explorare 
an  expediat  consihum.  Itaque  si 
otioeam  pecuniam  domi  tehabentem 
hortatus  fueiit  aliquis  ut  rem  ali- 
quam  emeres,  yel  eam  crederes, 
quamyis  non  expediat  tibi  eam 
emisseyel  credidisse^  nontamen  tibi 
mandati  tenetur.  Et  adeo  htec  ita 
sunt,  ut  quffisitum  sit  an  mandaii 
'teneatur.qui  mandayittibi  ut  pecu- 
niam Titio  foenerares?  eed  obtinuit 
Sabini  sententia,  obligatorium  eaae 


6.  A  mandate  is  made  for  your 
benefit  only, if,  for  example,  the  man- 
dator bids  you  invest  your  money  in 
the  purchase  of  land  rather  than  put 
it  out  to  interest,  or,  vice  versa.  Such 
a  mandate  i^  rather  a  piece  of  advice 
than  a  mandate,  and  consequently  is 
not  obligatory,  as  no  one  is  oound  by 
giving  advice,  althoup^h  it  be  not 
judicious,  as  each  may  judge  for  him- 
self what  the  worth  of  the  advice  is. 
If,  therefore,  you  have  a  sum  of 
money  lying  idle  in  your  house,  and 
any  one  advises  ynu  to  make  a  pur- 
chase with  it,  or  put  itout  to  interest, 
although  it  may  not  be  advantageous 
to  you  to  have  made  this  purchase, 
or  to  haye  lent  your  money,  yet  your 
adviser  is  not  bound  by  an  actiun 
manditti.  So  much  so,  that  it  has 
been  questioned  whether  a  person  is 
bound  by  this  action  who  has  giyen 
you  a  mandate  to  lend  your  money  at 
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in  hoc  casu  mandataniy  quia  non  interest  to  Titins.  But  the  opinion 
aliter  Titio  credidisaes^  quam  si  tibi  of  Sabinius  has  prevailed,  that  such  a 
mandatum  esset.  mandate  i»  obligatory ,  as  you  would 

not  hare  lent  your  money  to  Titius 
unless  the  mandate  had  been  given. 
GAi.iii.  166j  D.xvii.  1.2.6. 

It  was  a  very  narrow  line  which  divided  the  expression  of 
a  mere  opinion  advising  another  person  to  do  a  thin^,  and 
such  a  request  to  him  to  do  it  as  involved  the  responsibilities 
of  a  Tnandatum,  Everything  depended  on  the  intention  of 
the  parties.  The  question  was,  did  the  person  who  expressed 
the  opinion,  or  made  the  request,  meaa  to  say  that,  if  the 
opinion  would  not  be  adopted,  or  the  request  granted,  unless 
he  made  himself  responsible  for  the  consequences,  he  was 
willing  to  become  responsible  ?  If  he  did  mean  this,  he  was 
treated  as  a  Toandator, 

A  mandator  stood  in  this  and  similar  cases  almost  exactly 
in  the  place  of  a  Jldejusaor,  Accordingly,  in  the  Digest,  and 
the  Code,  the  two  are  treated  of  under  the  same  head,  de 
jidejuasoribus  et  mamlaioribus.  For  the  mandate  was  an 
intercesaioy  i.e.  a  mode  in  which  a  third  party  steps  in  be- 
tween two  others  as  a  surety  for  one  of  them,  and  was  subject 
to  the  general  rules  common  to  accessory  contractsy  such 
as  the  prohibition  of  the  senatua-consultum  Velleuinum, 
with  respect  to  women,  the  benefits  of  discussion,  of  division, 
if  there  were  more  than  one  marwiator,  and  of  ceasion  of 
actions.     (See  Tit.  20. 4.) 

But  the  7nandatu7n  being  a  distinct,  and  not  an  accessory 
contract,  it  was,  in  some  parts,  distinguished  from  a,/We- 
ptaaio.  The  action  brought  by  the  Tnanda^uriua  against  the 
mandator  did  not  free  the  debtor.  Ju&tinian,  however,  by 
a  constitutiou  (0.  viii.  41,  2S)y  plskceA  fidejusaorea  on  the 
same  footing  in  this  respect.  Secondly,  the  payment  by  the 
viandator  of  the  sum  due  did  not  free  the  debtor.  (D.  xvii. 
1.  28.)  Lastly,  if  the  marulator  paid  the  sum,  he  could 
compel  the  m^andatariua  to  transfer  to  him,  after  the  pay- 
ment, all  his  actions  against  the  debtor.     (D.  xliv.  3.  76.) 

7.  Illud  quoque  mandatum  non  7.  A  mandate,  again,  is  not  obli- 

est  ohligatorium,quod  contra bonos  gatory  which  is  contrary  to  boni  mo- 

mores  est,  yeluti  slTitiut)  de  furto  rea;  as,  for  instance,  if  Titivs  gives 

aut  de  damno  faciendo,  aut  de  in-  you  a  mandate  to  commit  a  theft,  or 

juria  facienda  tibi  mandet;  licet  do  a  harm  or  injury;  although  you 

enim  poenam  istius  fMCti  nomine  pay  the  penalty  of  what  you  may 

pnestiterL^,  non  tamen  ullam  habea  do,  you  have  not  in  such  a  case  an 

adversus  Titium  actionem.  action  sgainst  Titius. 
Gai.  i}L  157 ;  D.  xTii.  1.  22.  6. 
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8.  A  maodatiiry  must  not  exceed 
the  limits  of  the  mandate;  for  in- 
stance,  if  a  mandator  bids  you  buy 
land  or  become  surety  forXi^us  up  to 
the  amount  of  a  hundred  aurei,  you 
must  not  exceed  thizi  sum  in  making 
the  purchase  or  becoming  surety, 
otherwise  you  will  not  have  an  action 
maudati;  so  much  so,  that  Sabinus 
and  Cassins  thought  that  even  if  you 
limited  your  action  to  a  hundred  avr^', 
you  would  bring  it  ia  Tain.  The 
authors  of  the  opposite  school  think 
that  you  may  rightly  bring  an  action 
limited  to  a  hundred  attreif  and  this 
opinion  is  doubtless  the  more  favour- 
able. If  you  lay  out  less  on  the  pur- 
chase, you  can  certainly  bring  an 
action  against  the  mandator ;  for  a 
person  who  inves  a  mandate  that  an 
estate  shall  be  bought  for  him  at  the 
pi  ice  of  a  hundred  auret,  is  under- 
stood to  mean  that  it  should  be 
bought  for  less  if  possible. 
1.3.  2  J  D.xviLl.4,6. 

Qui  exc€S8ify  cdiud  quid  facere  videtur.  (D..xvii.  1.  5.) 
Sabinus,  in  giving  the  opinion  mentioned  in  the  text,  insisted 
very  rigoiously  on  the  effect  of  the  thing  done  being  cdivd 
quid. 

9.  Recteauoque  mandatum  con-  9.  The  mandate,  although  validly 
tractum,  si  aum  adhuc  integra  res  formed,  is  extinj^uished,  it  before  it 
sit,  revocatum  fuerit^  evanescit.  has  been  executed  it  is  revoked. 

Qm.  ill.  159. 


8.  Is  qui  exequitur  mandatum, 
non  debet  excedere  linem  mandati : 
ut  ecce,  si  quis  usque  ad  centum 
aureos  mandaverit  tibi  ut  fundum 
emeres,  vel  ut  pro  Titio  sponderes, 
neque  pluris  emexe  debes,  neque  in 
ampliorem  pecuniam  iidejuDere; 
alioquin  non  habebis  cum  eo  man- 
dati actionem^  adeo  quidem  ut  Sa- 
bino  et  Caasio  placuerit,  etiamsi 
usque  ad  centum  aureos  cum  eo 
agere  yelis,  inutiliter  te  acturum. 
Di  versse  scholae  auctores  recte  usque 
ad  centum  aureos  te  acturum  exis- 
timant,  quffi  sententia  san»  benig- 
nior  est.  Quod  si  minoris  enieris, 
habebis  scilicet  cum  eo  actionem ; 
quoniam  qui  mandat  utsibi  centum 
aureorum  fundus  emeretur,  is  uti- 
que  mandasae  intelligitur  ut  mino- 
ris, si  possit,  emeretur. 


Gai.  in.  161 ;  D..  xvii. 


10.  Item  si  adhuc  iotegro  man- 
dato  mors  alterius  iiiterveniat,  id 
est,  vel  ejus  qui  mandaverit,  vel 
illius  qui  mandatum  susceperit, 
solvitur  mandtttum  ;  sed  utilitatis 
causa  r«»ceptuni  est,  si  eo  mortuo 
qui  tibi  uiandaverat,  tu  i^orans 
eum  decessisfleexecutusfuens  man- 
datum,  posse  te  agere  mandati  ac- 
tione  ;  alioquin  justa  et  probabilis 
ignorantia  tibi  damnum  aneret.  Et 
huic  fimile  est  quod  placuit,  si  debi- 
tores  manumisso  dispensatore  Titii 
per  ignorantiam  liberto  solyerint, 
liberari  eos;  cum  alioquin  Ptricta 
juris  ratione  non  possent  liberari, 
ouiaalii  solviasentquam  cui  solvere 
debuerint 


Gai. 


10.  A  mandateis  also  extinguished, 
if,  before  it  is  executed,  the  mandator 
or  mandatary  dies.  But  motives  of 
conyenience  have  given  rise  to  the 
decision,  that  if,  after  the  death  of 
the  mandatary,  you,  in  ignorance  of 
his  decease,  execute  the  mandate, 
you  may  bring  an  action  mandati  i 
otherwise  you  would  be  prejudiced  by 
what  was  allowable  and  natural  igno- 
rance. Similarly  it  has  been  decided 
that,,  if  debtors  make  a  payment  to 
the  steward  of  Titius,  after  he  has 
been  enfranchised,  in  ignorance  of 
his  enfranchisement,  they  are  freed 
from  their  obligation,  although,  in 
strict  law,  they  could  not  be  freed,  as 
they  have  made  the  payment  to  a 
person  other  than  him  to  whom  they 
ought  to  hare  made  it. 
iii.  160. 
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Manumisao,  It  would  be  the  same  if  the  slave  had  not 
been  enfranchised,  biit  had  been  sold,  or  had  his  office  of 
diapenaator  taken  from  him,  without  the  knowledge  of  the 
debtors.     (D.  xlvi.  3.  51.) 


11.  Mandatum  non  suscipere  nui- 
Hbet  liberum  est,  susceptum  autem 
consumniRndum  est,  aut  quampri- 
mum  renuntiandum,  utper  semet- 
ipsum  aut  per  alium  eamdem  rem 
xnaDdator  exequatur ;  nam  nisi  ita 
renuntiatur  ut  Integra  causa  man- 
datori  reservetur  eamdem  rem  ex- 
plicandi,  nihilominu.s  mandati  actio 
locum  habetf  nisi  justa  causa  inter- 
cesslt  aut  non  renuntiandi  aut  in- 
tempestive  renuntiandL 


11.  Every  one  is  free  to  refuse  ac- 
cepting a  mandate,  but  if  it  is  once 
accepted,  it  must  be  executed,  or  ehe 
renounced  soon  enough  to  permit  the 
mandator  executing  it  himself  or 
through  another.  For^  unless  the 
renunciation  is  made  so  that  the 
mandator  is  still  in  a  position  to  do 
this,  an  action  mandtUi  may  be 
brought  in  spite  of  the  renunciation 
of  the  mandataiy,  unless  some  good 
reason  has  prevented  him  making  the 
renunciation^  or  making  it  within  a 
proper  time. 
1.  22.  11. 


Nisijuata  cav^sa.  For  example,  a  sudden  and  serious  ill- 
ness, a  deadly  enmity  springing  up  between  the  ToandcUor 
and  the  Tnandatarivs,  or  the  insolvency  of  the  former.  (D. 
1.23.) 


xvii. 


12.  Mandatum  et  in  diem  dif- 
ferri,  et  sub  conditione  fieri  potest 


12.  A  mandate  may  be  made  to 
take  effect  from  a  particular  time,  or 
may  be  made  conditionally. 
XVH.  1. 1.  3. 


13.  Insumma,  sciendum  est  man- 
datum,  nisi  gratuitum  sit,  in  aliam 
formam  negotii  cadere,  nam  mer- 
cede  constituta  incipit  locatio  et 
conductio  esse.  Et,  ut  generaliter 
dixeiimus,  qui  bus  casibussine  mer- 
cede  susc-epto  officio  mandati  aut 
depositi  contrahitur  negotium,  iis 
casibus  interveniente  mercede  loca- 
tio et  conductio  contrahi  intelli- 
gritur;  et  ideo  si  fuUoni  polienda 
curandave  vestimenta  dederis,  aut 
sarcinatori  sarcienda,  nulls  mercede 
constituta  neque  promidsa,  mandati 
oompetit  actio. 

Gai.  iL  162 ; 


13.  Lastly,  it  may  be  observed, 
that  imless  a  mandate  is  gratuitous, 
it  will  take  the  form  of  some  other 
contract,  for,  if  a  price  is  fixed  on,  it 
is  a  contract  letting  to  hire.  And 
generally  we  may  say,  that  in  eveiy 
case  in  which,  whenever  the  duty 
being  undertaken  without  pay,  there 
is  a  contract  of  mandate  or  de^it, 
in  every  such  case,  if  pay  is  received, 
the  contract  is  one  of  It^tting  to  hire. 
If,  therefore,  a  person  gives  his 
clothes  to  a  fuller  to  be  cleaned,  or 
to  a  tailor  to  be  mended,  without  any 
pay  beiug  agreed  on  or  promised,  an 
action  niandaU  may  be  brought^ 
D.  xvii.  1.  1.  4. 


Although  the  execution  of  the  mandatum  was  necessarily 
gratuitous,  yet,  without  making  the  contract  a  locatio  comir- 
ductio,  a  mandator  might  offer  a  reward  to  the  mandatariua. 
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not  exactly  in  payment  of,  but  in  gratitude  for,  big  services. 
Sucb  a  recompense  was  called  a  honorarium^  a  term  tbat  wan 
especially  applied  to  tbe  recompense  offered  to  tbose  wbo 
exercised  the  liberal  professions,  such  as  philosophers,  rheto- 
ricians, physicians,  advocates,  &c.  These  honoraria  could 
not  be  made  the  subject  of  an  action ;  but  the  magistrate, 
prsBtor,  or  prseses  of  the  province  pronounced  extra  ordinevi 
(see  Introd.  sec.  108)  whether  they  were  due  and  what  was 
the  proper  amount.     (D.  L.  13.  1.) 


Tit.  XXVIL    DE  OBLIGATIONIBUS  QUASI  EX 
CONTRACTU. 

Post  genera  contractum  enume-  Having  enumerated  the  different 

rata,  dlMpiciamuB  etiam  de  lis  obli-  kinds  of  contractSi  let  un  treat  of 

gationibus  quee  non  proprie  quidem  those  obligations  whicb  do  not  spring, 

ex  contractu  nasci  intelliguntur ;  properly  speaking,  from  a  contract, 

sed  tamen,  quia  non  ex  maleiicio  out  yet,  as  they  do  not  take  their 

substantiam  capiunt,  quasi  ex  con-  origin  fjrt>m  a  delict,  seem  to  arise,  as 

tractu  nasci  videntur.  it  were,  from  a  contract. 

If  obligatioDs  were  to  be  considered  as  always  arising  either 
ex  contra^u,  or  ex  delicto,  one  man  could  only  be  bound  to 
another  in  one  of  two  ways  ;  either  by  a  mutual  exercise  of 
will  he  had  entered  into  an  agreement  with  him,  or  he  had 
done  him  some  injury  which  he  ought  to  repair.  But  there 
were  many  instances  in  which  justice  required  that  he  should 
be  considered  bound,  where  no  contract  had  been  made,  and 
where  nothing  to  which  the  law  gave  the  technical  term  of 
delictum  had  been  committed.  Such  cases,  however,  if  sepa- 
rately examined,  would  approach  more  nearly  either  to  an 
obligaiio  e  contractu  or  to  one  e  delicto.  If  it  more  nearly 
resembled  the  former,  the  binding  tie  was  called  an  ohligatio 
quasi  e  contractu  ;  if  the  latter,  it  was  called  an  ohligatio 
quasi  e  delicto.     (See  Introd.  sec.  87.) 

The  leading  distinction  between  obligations  e  coTi^rac^u  and 
those  quasi  e  contractu  is,  that  in  the  former  one  person 
chooses  to  bind  himself  to  another,  in  the  latter  he  is  placed 
in  such  circumstances  that  he  is  thereby  bound  to  another. 
To  take,  for  instance,  the  examples  given  in  the  Title:  if  I 
take  upon  me  the  management  of  my  neighbour's  affairs, 
become  tutor,  have  things  in  common  with  others  who  are  yet 
not  my  partners,  accept  an  inheritance,  or  receive  money  not 
due  to  me,  the  mere  fact  of  my  so  conducting  myself  imposes 
on  me  certain  duties  which  the  law  will  force  me  to  fulfil.  Of 
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course,  if  I  make  an  express  agreement  in  any  of  these  cases^ 
I  am  thea  bound  by  the  agreement,  and'  not  by  the  circum- 
staDces  of  my  position.  It  is  only  in  the  absence  of  any 
agreement  that  I  am  bound  by  an  obligatio  quasi  e  contractu. 
An  obligatio  quasi  e  contractu  does  not  rest  on  any  contract 
at  all ;  it  rests  on  a  fact  or  event,  but  there  is  an  analogy 
between  a  contract  and  the  kind  of  fact  or  events  which  give 
rise  to  an  obligatio  quasi  e  contractu,  for  they  both  create 
rights  in  personam.  (See  Austin,  Province  of  Jurisprudence 
Determined,  Appendix  xl.) 


1.  Igitur  cum  quia  absentis  ne- 
gotia  gesserit,  iiltro  citroque  iuter 
eos  nascuntur  actiooes  quad  appel- 
lantur  ne^otiorum  gestorum ;  aed 
domino  quidem  rei  gestsB  adversus 
eum  qui  ges^it,  directa  competit 
actio,  negotiorum  autem  gestori 
contraria.  Quas  ex  nuUo  contractu 
proprie  nasci  manifestum  est ; 
quippe  ita  nascuntur  istsB  actiones, 
61  Bine  mandato  quisque  alienis  ne- 
gotiis  gerendis  se  obtulerit,  ex  qua 
causa  }i  quorum  negotia  ge^ta  fue- 
rint,  etiam  i^morantes  ooligaotur. 
Idque  utilitatis  causa  receptum  est, 
neabsentiumqui  subita  festinatione 
coacti,  nullidemandata  negotiorum 
suorum  administratione,  peregre 
profecti  essent,  desererentur  ne- 
gotia: quaa  sane  nemo  curaturus 
essetysi  de  eo  quod  quis  impend isset, 
nullam  habi turns  esset  actionem. 
Sicut  autem  is  qui  utiliter  gjesaerit 
negotia,  babet  obligatum  dominum 
negotiorum,  ita  et  contra  iste  quo- 
que  tenetur  ut  administrationis  ra- 
tionem  reddat :  quo  chsu  ad  exHctia- 
aimam  quiaque  diligentiani  oompel- 
litur  reddere  rationem,  nee  sutbcit 
talem  diligentiam  adhibuisse  qua- 
lem  suis  rebus  adhibt>re  soleretf  sL 
modo  alius  diligentior  commodius 
adminiatraturua  eaaet  negotia. 


I.  Tbus,  if  a  person  haa  managed 
tbe  affairs  of  another  in  his  absence, 
they  have  reciprocally  actions  n^o- 
tiorumgedorum,  the  action  belonging 
to  the  owner  against  him  who  has 
managed  his  aSkirs,.  being  an  actio 
diretfta^  and  the  action  given  to  this 
person  against  the  owner  being  an 
actio  contraria.  It  is  CTident  that 
these  actions  cannot  properly  be  said 
to  arise  from  a  contract,  tor  they 
arise  onl  V  when  one  person  has,  with- 
out receiving  a  mandate,  taken  uppn 
himself  the  management  of  the  aflaira 
of  another,  and  consequently  those 
whose  affairs  are  thus  managed,  are 
bound  by  an  obligation,  even  without 
their  knowing  it  It  is  from  moti  vea 
ofconvenience  that  this  has  been  ad- 
mitted, to  prevent  the  entire  neglect 
of  the  afiairs  of  absent  persons,  who 
may  be  forced  to  depart  in  haste, 
without  having  entrusted  the  ma- 
nagement to  any  one ;  and  certainly 
no  one  would  pay  any  attention  to 
them,  unless  he  cotdd  recover  by 
actio»  any  expenses  he  mi^ht  be  put 
to.  On  the  other  hand,  juat  aa  he 
whohasadvantageouslymanaged  the 
affairs  of  another,  makes  this  person 
liable  to  him  by  an  obligation,  so  he 
himself  U  bound  to  render  an  ac- 
count of  his  management.  And  the 
standard  which  he  is  bound  to  observe 
in  rendering  an  sccount,  ia  that  of 
the  most  exact  diligence,  nor  ia  it 
sufficient  that  he  ahould  uae  auch 
diligence  as  he  employs  in  the  ma- 
na^'ment  of  his  own  affairs,  that  ia, 
if  it  is  possible  a  person  of  greater 
diligence  could  manage  the  affaira  of 


the  absent  person  better. 
D.  ill.  6.  a ;  D.  zHy.  7.  6;  G.  ii.  18.  20. 
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EHarn  ignorantes.  If  the  owners  had  known  of  the  part 
taken  in  the  management  of  their  affairs,  there  woiild  have 
been  a  mandatum  taciturn. 


2.  Tutores  quoque  qui  tutelie  jii- 
dicio  tenentur,  doq  proprie  ex  con- 
tractu obligati  in  telhgiintur(Dullum 
enim  negotium  inter  tutorem  et  pu- 
pillum  contrahitur)  ;  sed  quia  sane 
non  ex  maleficio  tenentur,  quasi  ez 
contractu  teneri  videntur.  Et  hoc 
autem  casu  mutuas  sunt  actionea: 
non  tantum  enim  pupillus  cum 
tutore  habet  tuttlae  actionem,  sed 
excontrario  tutor  cum  pupillo  habet 
contrariam  tutelas,  ai  vel  impendent 
aliquid  in  rem  pupilli,  vel  pro  eo 
fuerit  obligatus,  aut  rem  suam  cre- 
ditoribus  ejus  obligayerit 


2.  Tutors,  again,  who  are  liable  to 
the  action  Udda^  ai^e  not,  properly 
speaking,  bound  by  a  cnntrart,  for 
there  is  no  contract  made  between 
the  tutor  and  the  pupil,  but  as  they 
are  certainly  not  bound  by  a  delict, 
they  seem  to  be  bound  quasi  ex  coti" 
tradu.  In  this  case,  t<K),  there  are 
reciprocal  action^,  for  not  only  has 
the  pupil  an  Rction  ttUeiee  against  the 
tutor,  but,  in  his  turn,  the  tutor  has 
an  actio  ctmtraria  tuteUe  against  the 
pupil,  if  he  has  incurred  any  ex- 
penses in  managing  the  pupil  s  pro- 
perty, or  has  entered  into  an  ooli- 
gation  for  him,  or  given  his  own 
property  as  security  to  the  pupil's 
creaitors. 
D.  xliy.  7.  5.  1. 

We  should  add  here  the  corresponding  case  of  the  curator. 

His  negotioi-ura  gestio  did  not  give  rise  to  a  special  action, 
but  to  the  action  negotiorum  geatarum  contrarian  which  he 
could  avail  himself  of  to  reimburse  himself  for  all  reasonable 
expenses.     (D.  iii.  5.  3.  5.) 

QiLOsi  ex  contractu  teneri  videntur.  The  exact  translation 
would  be,  *  seem  to  be  bound  by  a  tie  analogous  to  that  by 
which  persons  are  bound  under  contracts;'  but  as  this  is  too 
long  a  phrase  to  repeat  every  time  the  words  quasi  ex  con- 
tractu occur,  the  Latin  has  been  retained  in  the  translation. 

3.  So,  again,  if  a  thing  is  common 
to  two  or  more  persons,  without  there 
being  any  partnership  between  them, 
as,  for  instance,  if  they  have  received 
a  joint  le  ocy  or  gift,  and  one  of  them 
is  liable  to  the  other  by  an  action 
eomntuni  diuidundo,  because  he  Jilone 
has  enjoyed  the  fruits  of  the  thing, 
or  because  the  other  has  incurred 
expenses  necessary  for  the  thinjf,  he 
cannot  be  said  to  be  bound  by  a  con- 
tract, for  no  contract  has  been  n)ade ; 
but  as  he  is  not  btmnd  by  a  deli<t,  he 
is  said  to  be  bound  by  something 
analogous  to  a  contract. 
2.  31.  34. 


3.  Item  si  inter  aliquos  com- 
munis sit  res  sine  societate,  veluti 
quod  pariter  eis  legata  donatave 
esset,  et  alter  eorum  alteri  ideo 
teneatur  com  muni  dividundo  ju- 
dicio,  quod  solus  fructus  ex  ea  re 
perceperit)  aut  quod  socius  ejus 
solus  in  eam  rem  necessarias  iui- 
pensas  fecerit,  non  intelligitur  pro- 
prie ex  contractu  obligatus,  quippe 
nihil  inter  se  contraxeruut;  sed  quia 
non  ex  maleticio  tenetur,  quasi  ex 
contractu  teneri  yidetur. 


D.  xvii. 


Necessarian  impensas.     Useful  expenses,  and  not  merely 
necessary  ones,  could  be  recovered.     (D.  x.  3.  6.  3.) 
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4.  Idem  juris  est  de  eo  qui  cohe-  4.  It  is  tbe  same  with  regard  to  a 
redi  suo  familiaB  erdscundsB  judicio  person  who  is  hound  to  his  heir  bj 
ex  his  causis  obligatus  est  an  tictionfatmUa  erciscunda, 

D.  xvii.  2.  84. 

The  actio  familice  erciscundoe  was  that  by  which  any  one 
herea  applied  to  the  judge  to  make  a  fair  division  of  the  in- 
heritance. 

6.  Heres  quoque  legatorum  no-  5.  The  heir,  too,  is  not  hound  to 

mine  non  proprie  ex  contractu  ohli-  the  legatee  by  a  contract,  fur  the 

gatus  intelligitur  (neque  enim  cum  legatee  cannot  be  said  to  have  made 

herede,  neque  cum  defuncto  idlum  a  contract  with  the  heir  or  with  the 

negotium  legatarius  gessisse  proprie  deceased ;  and  yet,  as  the  heir  is  not 

dici  potest)  ;ettamen  quia  ex  male-  bound  by  a  delict,  he  seems  to  be 

ficio  non  est  obligatus  heres,  quasi  bound  quati  ex  contractu, 
ex  contractu  debt>re  intelligitur. 

D.  xHv.  7.  6.  2. 

The  circumstance  of  accepting  the  inheritance  imposed  on 
the  heir  the  obligation  of  carrying  out  the  testator's  wishes, 
and  this  be  was  compelled  to  do  by  the  actio  ex  testamento. 
If  a  particular  thing  were  given  as  a  legacy,  the  legatee  would 
also  be  able  to  bring  a  vindicatiOy  and  might  exercise  his 
choice  between  the  personal  and  the  real  action, 

6.  Item  is  cui  ^uis  per  errorem        6.  A  person  to  whom  money  not 

non  debitum  solvit,  quasi  ex  con-  due  has  been  paid  by  mistake,  is 

tractu  debere  videtur.     Ideo  enim  hound  quasi  ex  contractu.     For  so  far 

non  intelligitur  proprie  ex  contractu  is  he  from  being  bound  by  a  contract, 

obligatus,  ut  si  certiorem  rationem  that,  to  reason  strictly,  we  may  say, 

6equatnur,magis(ut  supra  diximus)  as  we  have  said  before,  that  he  ia 

ex  distractu  quam  ex  contractu  pos-  bound  rather  by  the  dissolution  than 

sit  dici  obligatus  esse :  nam  qui  by  the  formation  of  a  contract ;  for  a 

solvendi  animopecuniam  dat,  in  hoc  payment  is  generally  made  to  dis* 

dare  videtur  ut  distrahat  potius  solve,  not  to  form,  a  contract ;  and 

negotium,    quam    contrahat;    sed  yet  he  who  receives  it  in  the  case 

tamen  perinde  is  qui  accepit  obli-  we  have  mentioned  is  bound  exactly 

gatur,  ac  si  mutuum  illi  daretur,  et  as  if  it  had  been  given  him  as  a 

ideo  condictione  tenetur.  mutuum,  and  is  therefore  liable  to  a 

condictio. 

D.  xliv.  7.  8.  3. 

If  the  person  who  paid  what  was  not  due  was  one  who,  like 
a  pupil  or  madman,  had  not  legally  the  power  of  passing  the 
property  in  what  he  gave,  no  property  in  the  thing  paid  passed 
by  the  transfer,  and  the  tutor  or  curator  recovered  it  by  a  vin^ 
dicatio^  unless  the  thing  ceased  to  exist,  and  then  recourse 
was  had  to  a  condictio  inde!)iti ;  but  if  he  had  this  power,  the 
property  was  transferred  by  the  delivery,  and  he  could  not 
recover  the  thing  itself  but  could  only  brin^  a  covdictioy  in 
which  he  claimed  that  the  defendant  should  re-transfer  the 
thing,  given  in  payment  {dare  oportei^e.) 
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If  a  person  knowingly  made  a  payment  not  due,  he  could 
not  recover  what  he  paid,  an  the  payment  was  treated  as  a 
gift;  nor  could  he,  if  he  paid  what  was  naturally,  though  not 
legally,  due. 

The  word  *  pay,* '  solvOy  must  be  taken  in  a  much  more 
extended  sense  than  the  payment  of  money.  It  must  be  con- 
sidered as  including  anything  given  to  or  done  for  another. 

7.  Ez  qiiibuadam  tamen  cauRis  7.  In  some  cases,  however,  money 

repeti  non  potest  quod  per  errorem  paid  by  mintake  cannot  be  recovered; 

non  debitum  solutum  sit ;  namque  the  ancients  have  decided  that  this  is 

deiinieruntveteres,exquibuscaiisis  so,  in  cases  in  which  the  smount 

inficiando  lis  crepcit,  ez  lis  causis  recovered  is  doubled  if  the  liability  is 

non  debitum  solutum  repeti  non  denied;  as,  for  instance,  in  actions 

posse,  veluti  ez  lege  Aquilia,  item  brought  under  the /6T^^t7ui,  or  with 

ez  legato.    Quod  veteres  quidem  in  respect  to  a  legacy.     The  rul^e  was 

iis  legatis  locum  habere  voluerunt,  only  applied  by  the  ancients,  in  the 

quffi  certa  constituta  per  damna-  case  of  legacies,  wliere  a  fixed  sum 

tionem  cuicumque  legata  fuerant.  was  given  per*  daNmo^toiitfrn.    But  our 

Nostra    autem    constitutio,    cum  constitution,  which  has  placed  all 

unam  naturam  omnibus  legatis  et  legacies  and  Jidt-icotntnissa  on   the 

fideicommissis  indulsit,  huju«modi  same  footinfir,  has  extended  to  all 

augmentum  in  omnibus  legatis  et  the  effect  or  denial  in  doubling  the 

fideicommissis  extendi  voluit ;  sed  amount  required.     It  has  not,  how- 

non  omnibus  legatariis  pnebuit,  sed  ever,  given  it  in  behalf  of  all  lega- 

tantummodo  in  iis  legatis  et  fidei-  tees,  but  only  in  the  case  of  legacies 

comniissis  quaa  sacrosanctis  t^nclesiis  Bnd  JideicommtMa  left  to  churches 

et  ceteris  venembilibus  loris,  qxiad  and  other  holy  places ;  such  legacies, 

religionis  vel  pietatis  intuitu  bono-  nlthough  paid  when  not  due,  cannot 

rificantur,  derelicta  sunt    Quse,  si  be  recovered, 
indebita  solvantur,  non  repetuntur. 

Gai.  ii.  283 ;  iv.  9.  171 ;  C.  iv.  5.  4 ;  C.  1.  2.  23. 

In  all  cases  where  by  denying  his  liability  the  person  liable 
might  have  an  increased  amount  ultimately  recovered  against 
him,  it  was  considered  that  paying  the  thing  for  which  he  was, 
or  for  which  he  thought  himself,  liable,  was  but  a  mode  of 
escaping  from  paying  a  penalty,  and  that  it  was  paid  in  order 
to  attain  security.  If,  therefore,  it  was  discovered  that  the 
thing  need  not  have  been  paid,  yet,  as  the  person  who  paid  it 
had  paid  it  to  purchase  security,  he  could  not  recover  it  back. 

Nostra  constitutio.  This  constitution  is  not  to  be  found  in 
the  Code,  but  we  have  provisious  in  the  Code  bearing  on  the 
subject     (See  C.  vi.  43.  2.  1-3.) 

Ceteris  venerdbilib'as  locis.  Such,  for  instance,  as  monaste- 
ries, asylums  for  strangers^  orphans,  the  aged,  &c.  (C.  L  2.  23.) 
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Tit.  XXVin.    PER  QUAS  PERSONAS  NOBIS 
OBLIGATIO  ACQUIRITUB. 


Expositis  generibusobllgationum 
quae  ex  contractu  Tel  quasi  ex  con- 
tractu nascuntur,  admonendi  sumus 
acquiri  nobis,  non  solu m  per  nosme t- 
ipsos,  sed  etiam  per  eas  personas 
qu8d  in  nostra  potestate  sunt,  veluti 
per  serroset  iilios  nostros;  iit  tamen 
quod  per  servos  quidem  nobis acqui- 
ritur,  totum  nostrum  fiat;  quod 
autem  per  liberos  quos  in  potestate 
babemus,  ex  obli^tione  merit  ac- 
qmsitum,  boc  dividatur  secundum 
imaginem  rerum  proprietatis  et 
ususfructus  quam  nostra  discrevit 
constitutio:  ut  quod  ab  actione 
commodum  perveniat,  bujus  usum- 
fructum  quidem  babeat  pater,  pro- 
prietas  autem  filio  servetur,  scilicet 
patre  actionem  movente  secundum 
novelliB  no8tr»  constitutionis  divi- 
sionem. 

Gal  iii.  163 ; 

By  acquiring  an  obligation  is  meant  that  we  become 
creditors,  and  have  a  right  to  the  action  necessary  to  enforce 
the  obligation. 

As  to  the  division  of  the  usufruct  and  ownership,  see  Bk. 
ii.  Tit.  9.  1.  It  is  the  object  of  the  obligation,  it  may  be 
observed,  not  the  obligation  itself,  that  is  thus  divided  between 
the  father  and  the  son.  Only  the  father  could  bring  the 
action  to  enforce  the  obligation.     (C.  vi.  61.  1.  3.) 


After  baying  gone  through  tbe 
different  kinds  of  obli^rations  which 
arise  from  a  contract,  or  arise  quasi  er 
corUraotUf  we  may  observe  that  we 
may  acquire  an  obli^^ation,  not  only 
by  ourselves,  but  also  by  those  who 
are  in  our  power,  as  our  slaves  or 
children.  But  there  is  this  distinc- 
tion in  acquiring  by  slaves  or  by 
children,  that  what  is  acquired  for  us 
by  our  sUves  is  entirely  ours,  while 
the  benefit  of  the  obligation  acquired 
by  our  children  is  divided  in  the  same 
way  as  our  constitution  has  laid  down 
with  respect  to  the  ownership  and 
usufruct  of  things.  Thus,  of  all  that 
is  gained  by  an  action,  the  father  will 
have  the  usufruct,  and  the  ownership 
will  be  re49erved  for  the  son,  that  is  to 
say,  when  the  action  is  brought  by 
the  father  in  conformity  with  what  is 
laid  down  by  our  new  constitution. 
C.  vi.  61.  8.  3. 


1.  Item  per  liberos  homines  et 
alienos  servos  quos  bona  fide  possi- 
demus,acquintur  nobis;  sed  tsntum 
ex  duabus  causis,  id  est,  si  quid  ex 
operibus  suis  vel  ex  re  nostra  acqui- 
rant. 


See  Bk.  ii.  Tit.  9. 4. 


Gai. 


1.  An  obligation  is  also  acquired 
for  us  by  freemen,  and  by  sla\es  be- 
longing to  others,  whom  we  possess 
bona  jidey  but  only  in  two  cases, 
namely,  when  it  arises  from  their 
labours,  or  from  something  belong- 
ing to  us. 
iii.  164. 


2.  Pereum  quoque  servum  in  quo 
nsumfructum  vel  usum  habemus, 
similiter  ex  duabus  istis  causis 
nobis  acquiritur. 

Gal  iii.  166jD.  vii.  8.  14. 


2.  It  is  equally  acquired  for  us  in 
tbe  same  two  cases  by  a  slave  of 
whom  we  have  the  usufruct  or  use. 
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See  Bk.  ii.  Tit.  9.  4. 

In  the  case  of  a  slave  of  whom  we  have  only  the  use,  we  can 
only  acquire  when  the  two  cases  unite,  i.e.  when  his  labour  is 
expended  on  something  that  is  our  property,  for  we  cannot 
derive  any  benefit  from  his  labour  expended  elsewhere. 


3.  Communem  servum  pro  domi- 
nica  parte  dominis  acquirere  certiim 
est,  excepto  eo  quod  uni  nominatim 
stipulanao  aut  per  traditionem  ac- 
ciplendoy  illi  soli  acquirit:  veluti 
cum  ita  stipulatur,  Titio  domino 
meo  dare  spondesP  Sed  si  uni  us 
domini  jussu  servus  fuerit  stipu- 
latus,  licet  an  tea  dubitabatur^tamen 
post  nostram  decisionem  res  expe- 
dita  est,  ut  illi  tantum  acquirat  qui 
hoc  ei  facere  jussit,  ut  supra  dictum 
est 


Qai.  m.  167 


3.  A  slave  held  in  common,  un- 
doubtedly acquires  for  his  different 
masters  in  proportion  to  their  inter- 
ests in  him,  excepting  that,  in  stipu- 
lating or  receiving  by  tradition  for 
one  only,  whom  he  mentions  by 
name,  he  acquires  only  for  this  one  ; 
for  instance,  if  he  stipulates  thus, 
'Do  you  engage  to  give  to  Titius 
my  master  P  But  if  the  slave  haa 
stipulated  by  order  of  one  master 
only,  in  spite  of  former  doubts,  there 
is  no  question  since  our  constitution, 
but  that  he  acquires,  as  we  have 
already  said,  for  nim  alone  who  has 
given  iiim  the  order. 
;  C.  iv,  27.  3. 


Tit.  XXIX.    QUIBUS  MODIS  OBUGATIO  TOLLITUR. 


Tollitur  autem  oronis  obligatio 
solutione  ejus  quod  debetur,  vel  si 
quis  consentiente  creditore  aliud 
pro  alio  solvent.  Nee  tamen  in- 
terest quis  solvat,  utrum  ipse  qui 
debet,  an  alius  pro  eo;  liberatur 
enim  et  alio  sulvente,  sive  sciente 
debitore  sive  ignorante  vel  invito 
solutio  fiat.  Item  si  reus  solverit, 
etiam  ii  qui  pro  eo  intervenerunt, 
liberantur.  Idem  ex  contrario  con- 
tingit,  si  fidejussor  solvent;  non 
enim  solus  ipse  liberatur,  sed  etiam 
reus. 


Gat.  iii.  168 ;  D.  xlvi.  3. 53 ;  D.  xlvi. 


Every  obligation  is  dissolved  by 
the  payment  of  the  thing  due,  or  of 
something  else  given  in  its  place  with 
the  consent  of  the  creditor.  And  it 
makes  no  difference  whether  it  is  the 
creditor  himself  who  pays,  or  some 
one  else  for  him ;  for  the  debtor  is 
freed  from  the  obligation,  if  payment 
is  made  by  a  third  person,  and  that 
either  with  or  without  the  know- 
ledge of  the  debtor,  or  even  against 
his  will.  If  the  debtor  payn,  all 
those  who  have  become  surety  for 
him  are  thereby  freed,  just  as  if  a 
surety  pay,  not  only  he  himself  is 
freed,  but  the  principal  is  freed  also. 
3.38.2;  D.xlvi.  a  43;  D.  xlvi.  1.6a 


We  now  pass  to  considering  how  an  obligation  once  formed 
may  be  dissolved.  Solvere^  to  unloose,  dissolve  the  tie,  is  the 
appropriate  term  for  the  process,  in  whatever  way  it  may  be 
accomplished — Solutionis  v&rhwm  pertinet  ad  omnem  libera- 
tionem  quoqw)  modofactam  (D.  xlviL  3. 54) — although  most 
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generally  applied  to  the  payment  of  money,  as  the  mode  by 
which  contracts  are  usually  terminated.  It  is  by  a  slight  ex- 
tension of  the  strict  use  of  the  word  that  a  person  was  said 
not  solvere  ohligationem^  but  aolvei^e  rem  or  pecuniary. 

The  civil  law,  which  imposed  forms  on  the  formation  of  a 
contract,  imposed  corresponding  forms  on  its  dissolution.  And 
when  these  were  fulfilled,  the  debtor  was  said  to  be  freed  from 
his  obligation  ^ipsojure.^  In  later  times,  in  cases  where  these 
forms  had  not  been  gone  through,  but  yet  equity  demanded 
that  the  debtor  should  be  considered  free,  the  praetor  allowed 
him  to  repel,  by  an  exception,  the  creditor  who  sued  him ; 
and  it  has  thence  been  said,  ^obligatio  aut  ipso  jure,  axtt 
per  exceptioTiem  toUitur.^ 

Of  course,  in  every  stage  of  the  law,  payment  put  an  end  to 
the  contract  The  claims  of  the  contracting  parties  were  satis- 
fied, and  nothing  more  remained  to  be  done.  But,  supposing 
payment  were  not  made,  but  one  of  the  parties  was  willing  to 
release  the  other,  or  one  party  could  claim,  for  some  reason,  to 
be  released,  certain  forms  had  been  entered  into,  which  could 
not  be  made  of  no  effect  by  the  mere  consent  of  the  parties. 
Such  forms  were  too  solemn  in  the  eyes  of  the  law  to  lose  their 
power  unless  other  forms  equally  solemn  were  gone  through. 
Accordingly,  in  every  case  where  no  real  payment  was  made, 
there  was  what  Oaius  calls  an  irruxgvnaria  solutio^  varying  in 
the  method  in  which  it  was' made  according  to  the  forms  with 
which  the  contract  had  been  formed. 

If,  for  instance,  the  contract  had  been  formed  per  ces  et  librwrn , 
not  less  than  five  witnesses  and  a  libripenswere  called  together. 
The  debtor  struck  the  scale  with  a  piece  of  money  and  gave  it 
to  the  creditor  in  the  name  of  the  whole  sum  owing.  (Gai.  iii. 
174.)  This  form  was  also  adopted  in  cases  where  payment  of 
a  legacy  given  per  damnationeni  was  remitted,  probably  be- 
cause the  testament  was  itself  supposed  to  be  made  per  cea  et 
libram ;  and  also  in  cases  where  payment  of  money  due  by  a 
judicial  sentence wasremitted, probably becausethemostformal 
mode  of  imaginary  payment  was  adopted  when  the  money  was 
due  in  a  way  which  the  law  considered  as  specially  solemn. 
(G-Ai.  lii.  175.)  This  form  of  imaginary  payment  was  also 
applicable  wherever  anything  certain  of  those  things  which 
^pondere,  mimero,  menaurave  constant '  was  due. 

If  the  contract  had  been  made  ^verbis^^  the  debtor  aske*! 
the  creditor  if  he  held  what  wa  due,  as  received,  *  Quod  ego 
tibi  promisi,  habesne  acceptum  ? '  The  creditor  answered  that 
he  did,  ^Habeo.*  The  creditor  was  said,  ^  acceptum  fen^ey 
and  the  process  was  called  *acce  tilatio.*    (See  next  paragr.) 
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If  the  contract  had  been  made  'Uteris,^  the  debtor  probably 
entered  on  his  tabnlce  the  expenditure  {expenaiJLatio)  of  the 
sum  due,  with  the  consent  of  the  creditor,  but  we  cannot  leam 
anything  from  Gaius  on  the  subject. 

If  the  contract  had  been  made  re,  the  mere  return  of  the 
thing  was  a  sufficient  sign  that  the  contract  was  at  an  end. 
There  was  a  visible  act,  and  the  whole  object  of  the  forms  by 
which  contracts  were  made  and  dissolved,  was  to  substitute 
visible  acts  for  mere  expressions  of  consent.  Where  the  con- 
tract as  belonging  to  the^tt^  geMiwm^  could  be  nuuie  merely 
by  consent,  it  could  also  be  dissolved  by  consent.  (See 
paragr.  4.) 

1.  Item  per  aoceptilationem  tolli-  1.  An  obligation  is  also  put  an  end 

tor  obligatio.    Eat  autem  accep-  to  by  aoceptilation.    This  is  an  ima- 

tilatio  imaffinaria    aolutio:    quod  ginary  payment^  for  if  Titioa  wishes 

enim  exyeroorum  obligatione  Titio  to  remit  payment  of  that  which  is 

debetur^  id  ai  velit  Titius  remittere,  due  to  him  oj  a  verbal  contract,  he 

poterit  sic  fieri  ut  patiatur  hac  can  do  so  by  permitting  the  debtor 

verba  debitorem  dioere,  Quod  ego  to  put  to  him  tne  following  question, 

tibi  promisi  habesne  acceptum P  et  'Do  you  acknowledge  to  have  re- 

Titius  respondeat,  Habeo.    Sed  et  ceived  that  which  I  promised  youP' 

Gnece  potest  acceptum  iieri;  dum-  Titius  then  answering,  'I  do.'    The 

modo  sic  fiat,  ut  Latinis  verbis  acknowledgment  may  also  be  made 

Bolet :    f  xetc  XajSorv   ifivapia  r6<ra ;  in  corresponding  Greek  woxds,  ixn^ 

lx<tf  Xa/3itf V.  Quo  genere,  ut  diximus,  Xa^v  iiivupia  roaa ;  tx^  \ajiuttf.    In 

tantum  eie  solvuntur  obligationea  this  way  verbal  contracts  are  dis- 

qu8B  ez  verbis  consistunt,  non  etiam  solved,  but  not  contracts  made  in 

csBterffi :  consentaneum  enim  visum  other  wajrs :  it  seemed  natural  that 

eat,  verbis  factam  obligationem  aliis  an  obligationformed  by wordsshould 

posse  verbis  dissolvi.  Sed  et  id  quod  be  dissolved  bywords;  butanythmg 

alia  ex  causa  debetnr,  potest  in  due  by  any  other  kind  of  contract 

stipuUtionem  dedud  et  per  accep-  maj  be  made  the  subject  of  a  etipu- 

tilationem  dissolvi.    Sicut  autem  lation,  and  the  debtor  be  freed  by 

quod  debetur,  pro  parte  recta  sol-  acceptilation.  And  as  part  of  a  debt 

vitur,  ita  in  putem  debiti  accep-  may  oe  paid,  so  acceptilatian  may  be 

tilatio  fieri  potest  made  of  a  part  only. 

Gal  iu.  169,  170.  172;  D.  xlvi  4.  8.  4;  D.  xlvi.  4. 9. 

Properly  the  acceptilatio  only  operated  as  a  release  when 
the  contract  had  been  made  verHa^  but  it  was  held,  in  all  cases, 
to  contain  by  implication  a  pact  or  agreement  not  to  sue,  and, 
therefore,  an  exceptio  could  be  grounded  on  it  to  repel  the 
creditor  who  had  entered  into  it  Si  acceptilatio  inutilisfuit, 
tadta  padione  id  acturua  videtur,  ne  peteretur.  (D.  ii.  14. 
27.  9.)  The  jurists,  however,  found  a  means  of  mskking  the 
acceptilaHo  extend  to  every  kind  of  contract.  It  was  looked 
on  as  a  stipulation  which  operated  as  a  novation  of  the  old 
contract,  that  is,  which  did  away  with  the  former  contract, 
and  substituted  a  new  one  in  its  place. 

1x2 
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2.  Est  prodita  stipulatio  quie 
Yulgo  Aquiliana  appellatur,  per 
quam  stipulationem  contingit  ut 
omnium  rerum  obligatio  Id  stipu- 
latum  deducatur,  et  ea  per  accep- 
tilationem  tollatur;  stipulatio  enim 
Aquiliana  novat  omnes  obligationes, 
et  a  Oallo  Aquilio  ita  composita 
est:  'Quicquid  te  mihi  ex  qna- 
cumque  causa  dare  facere  oportet 
oportebit,  prsBsens  in  diemve,  quar 
rumque  rerum  niibi  tecum  actio, 
quieque  adversus  te  petitio  vel  ad- 
versus  te  persecutio  est  eritve, 
quodve  tu  meum  babes,  tenes  pos- 
ndesvoy  dolove  malo  fecisti  quo- 
minus  possideas:  quanti  quaeque 
earum,  rerum  res  erit/  tantam  pecu- 
niam  dari  stipulatus  est  Aulus 
Afferius;  spopondit  Numerius  Ne- 
ffidius.  Item  ez  diverso  Numerius 
Negidius  interrogavit  Aulum  Age- 
rium :  '  Quicquid  tibi  bodiemo  die 
per  Aquilianam  stipulationem  ppo- 
pondi,  id  omne  babesne  acceptum  P ' 
respondit  Aulus  Agerius :  'Habeo, 
aoceptumque  tulL' 


2.  Astipulation  basbeen  invented, 
commonly  called  the  Aquilian,  bj 
wbicb  every  obligation,  whatever 
may  be  the  thing  it  concerns,  is  put 
into  the  form  of  a  stipulation,  and 
afterwards  dissolved  by  acceptila- 
tion.  This  Aquilian  stipulation  ef- 
fects a  novation  of  all  obligations, 
and  was  framed  in  the  following 
terms  by  Gallus  Aquiliiis : — '  What- 
ever for  any  cause  you  are  or  shall 
be  bound  to  give  or  do  for  me,  either 
now  or  at  a  future  day,  everything 
for  which  I  have  or  shall  have 
against  you,  actions,  personal  or 
real,  or  right  to  have  recourse  to 
the  AHraordittanajudicia  of  the  ma- 
gistrate ;  evervthiDg  of  mine  which 
you  have,  hold,  or  possess,  or  which 
you  only  do  not  possess  through 
some  wilful  fault  of  your  own,  what- 
ever shall  be  the  value  of  all  these 
things/  so  much  Aulus  Agerius 
stipulated  should  be  given  hun  in 
money,  and  Numerius  Negidius  en- 
gaged tn  give  it ;  on  the  oSier  band« 
Numerius  Negidius  put  to  Aulus 
Agerius  the  Question,  'All  that  I 
have  promisea  you  to-day  by  the 
Aquilian  stipulation,  do  vou  ac- 
knowledge it  as  received?*  and 
Aulus  Agerius  answered  that  he 
did  acknowledge  it. 
D.  ii.  15.4;  D.  xlvi.  4. 18. 1. 

This.  Aquiliua  Gallus  was  the  friend  of  Cicero,  whose  col- 
league he  was  in  the  praetorship.  (b.c.  65.)  He  was  the  pupil 
of  Mucins,  and  the  teacher  of  Sulpicius,  and  is  mentioned  in 
the  Digest  (1.  2.  2.  42)  as  of  great  authority  with  the  people. 
He  is  said  to  have  devised  a  means  by  which  posthumi  sui 
might  be  instituted  (D.  xxvlii.  2. 29) ;  and  Cicero  informs  us 
that  he  was  also  the  author  of  certain  formulse  in  the  actions 
of  theft.     (De  0/.  iii.  14.) 

We  may  remark  with  what  care  and  forethought  Aquilius 
Gallus  has  made  his  formula  applicable  to  all  possible  cases. 
*  Causa '  is  the  general  expression.  *  Oportet,  oportebit ' 
embrace  the  present  and  the  future.  *  Prcesens  in  diemve ' 
(most  texts  add,  *  aut  sub  condltwne ')  refer  to  what  are 
termed  the  *  modalities'  to  which  contracts  are  liable.  ^  Actio* 
is  the  *  actio  in  pe^^sonam ;'  ^petitio '  is  the  *  a^tio  in  rem ; ' 
^persecution  is  the  extraordinary  proceeding  before  a  magis- 
trate ;  *  hahea '  refers  to  '  vimlicaiio  ; '  *  tenea '  to  physical 
detention;  ^poamdea*  to  civil  possession.    The  expression. 
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*  dolove  malo  feciati  quominua  posaideas '  was  added  to  ex- 
press the  obligation  which  bouud  a  person  who  had  fraudulently 
destroyed  a  thing  in  his  poHsession  to  prevent  the  owner 
reclaiming  it.  The  stipulatio  Aquiliana  was  equally  appli- 
cable if  the  object  was  to  effect  a  novation  intended  to  operate 
as  the  foundation  of  a  new  contract  to  be  really  fulfilled  by 
the  parties.     (D.  ii.  15.  2.  and  9.  2.) 


•3.  Pneterea  novatione  tollitur 
obligation  veluti  si  id  (|iiod  tu  8eio 
debeas,  a  Titio  dari  stipulatus  dt ; 
nam  interventu  novfe  persunse  nova 
nascitur  oblig^atio  et  prima  tollitur 
translata  in  posteriorem;  adeo  ut 
iDttirdum,  licet  posterior  siipulatio 
inutilid  ait,  tamen  prima  novationis 
jure  tollatur,  veluti  si  id  quod  tu 
Titio  debebas,  a  pupillo  sine  tuUiris 
atictoritate  stipulatus  fuerit.  Quo 
casu  res  amittitur,  nam  et  prior 
debitor  liberatur,  et  posterior  ob- 
ligatio  nulla  est.  Non  idem  juris 
est,  si  a  servo  quis  fuerit  stipulatus ; 
nam  tunc  prior  pei-inde  ooli^atus 
manet,ac8i  postea  null  us  stipulatus 
fuisset.  Sed  si  eadem  persona  sit 
a  qua  postea  stipuleris,  ita  demum 
novatio  fit,  si  quid  in  posteiiore 
stipulatione  novi  sit,  forte  si  con- 
ditio aut  dies  aut  fidejussor  adji- 
ciatur  aut  detrabatur.  Quod  autem 
diximus,  si  conditio  Jid  jiciatur  nova- 
tionem  fieri,  sic  intelli^  oportet  ut 
ita  dicam  factam  novationem  si 
conditio  extiterit:  aiioquin  si  defe- 
cent,  durat  prior  obli^atio.  Sed 
cum  hoc  quidem  inter  veteres  con- 
stabat,  tunc  fieri  novationem  cum 
novandi  animo  in  secundam  obli- 
gationem  itum  fuemt;  per  hoc 
autem  dubium  erat,  qnaiido  no- 
vandi animo  videretur  hoc  fieri, 
et  quasdam  de  hoc  prscsump- 
tiones  alii  in  aliis  casibus  intro- 
ducebant  Ideo  nostra  processit 
constitutio  qusB  apertissinie  defini- 
vit,  tunc  solum  novationem  fieri 
quotiens  hoc  ipsum  inter  con- 
trahentes  expressuni  fuerit,  quod 
propter  novationem  prioris  obhjfa- 
tionis  convenerunt ;  aiioquin  manere 
et  prifitinam  obligationem,  et  se- 
cundam ei  accedere,  ut  maneat  ex 
tttraque  causa  obligatio  secundum 


3.  An  oblipfation  is  also  dissolved 
by  novation,  as  for  instance,  if  Seius 
stipulates  from  Titius  for  that  which 
is  due  to  Seius  from  you.  For  by 
the  intervention  of  a  new  debtor  a 
new  obligation  arises,  and  the  former 
obligation  is  extinguished  by  being 
transferred  into  the  latter ;  so  much 
so,  that  it  may  happen,  that  although 
the  latter  stipulation  is  void,  yet  the 
former,  by  the  effect  of  the  novation, 
ceases  to  exist;  as  for  instance,  if 
Titius  stipulates  from  a  pupil  not 
authorized  by  his  tutor,  for  a  debt 
due  to  Titius  from  you,  in  this  case 
Titius  loses  his  whole  claim,  for  the 
first  debtor  is  freed,  and  th«9  second 
obligation  is  void.  But  the  case  is 
diHeiient,  if  it  is  a  slave  from  whom 
he  stipulates,  for  then  the  original 
debtor  remains  bound  as  if  the  sub- 
sequent stipulation  had  never  been 
made.  But  if  it  is  the  original  debtor 
himself  from  whom  you  make  the 
second  stipulation,  there  will  be  no 
novation,  unless  the  subsequent  sti- 
pulation contains  something  new,  ns 
for  instance,  the  addition  or  suppres- 
sion of  a  condition,  a  term,  or  a 
surety.  In  saying  that  if  a  condition 
is  added  there  is  a  novation,  we  must 
be  understood  to  mean  that  the  nova- 
tion will  take  place  if  the  condition 
be  accomplished,  but  that  if  it  be  not 
accomplished,  the  former  obligation 
remains  binding.  The  ancients  were 
of  opinion  that  the  novation  only 
took  place  when  the  second  obliga- 
tion was  entered  into  for  the  purpose 
of  making  the  novation,  and  doubts 
consequently  arose  as  to  the  exist- 
ence of  this  intention,  and  different 
presumptions  were  laid  down  by 
those  who  treated  the  subject  ac- 
cording to  the  different  cases  they 
had  to  settle.    In  consequence,  our 
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nostr»  constitutioniB  definitionem,  constitution  was  published,  in  which, 
quom  licet  ex  ipsius  lectione  aper-  it  was  clearly  decided  that  novatioii 
tiufi  oognoscere.*  shall  only  tiuce  place  when  the  con- 

tracting parties  have  expressly  de- 
clared that  their  object  in  making 
the  new  contract  is  to  extinguish  the 
old  one ;  otherwise  the  former  obli- 
gation will  remain  bindings  while 
the  second  is  added  to  it,  so  that 
each  contract  will  give  rise  to  an 
obligation  still  in  force,  according  to 
the  provisions  of  our  constitution^ 
which  may  be  more  fully  learnt  by 
reading  the  constitution  itself. 
Gai.  iii.  176, 177.  179 ;  D.  xlvi.  2.  6.  8. 1,  and  foil. ;  C.  viii.  41.  8. 

Novation  is  the  dissolution  of  one  obligation  by  the  forma- 
tion of  another.  Ulpian  says,  *  Novatio  eat  prioris  debiti  in 
aliain  obligatioTiem  trdnsfusio  atque  tranalatio:  hoc  esty 
cum  ex  prcBcedente  causa  ita  Tiova  conatUua^ur,  ut  prior 
perimatur.  Novatio  enim  a  iiovo  nomen  accepity  et  a  nova 
ohligatione.    (D.  xlvi.  2. 1.) 

Although  every  kind  of  contract  could  be  superseded  by 
a  novation,  it  was  not  every  kind  of  contract  that  could 
supersede  a  contract  already  existing.  We  may,  in  fact,  say 
that  it  was  necessary  that  the  new  contract  should  be  a  stipu- 
lation. !No  other  mode  of  contracting  was  solemn  enough^ 
in  the  eyes  of  the  law,  to  blot  out  an  existing  contract. 

It  was  necessary  that  the  obligation  superseded  should  be 
existing  at  the  time ;  but  whether  it  were  civil,  praetorian,  or 
natural,  was  immaterial.  (D.  xlvi.  2.  1, 2.)  And  it  was  also 
necessary  that  the  stipulation  which  superseded  it  should  be 
binding,  either  civilly  or  naturally.  In  the  text  we  have  two 
instances  of  contracts  which  are  not  binding,  owing  to  the  in- 
capacity of  the  parties,  one  made  with  a  pupil,  and  one  with  a 
slave,  and  a  distinction  is  drawn  between  them.  The  stipula- 
tion made  with  the  pupil  is  a  stipulation,  though  only  one 
binding  naturally:  the  pupil  is  a  Boman  citizen,  and  can  pro- 
nounce the  word  spondeo ;  but  a  stipulation  made  with  a  slave, 
except  when  the  slave  speaks  merely  as  the  mouthpiece  of  his 
master,  is  no  stipulation  at  all.  The  slave  cannot  use  the 
words  of  the  formulary.  There  is  no  contract  verbis  to  super- 
sede the  existing  obligation. 

By  a  novation  a  new  debtor  might  be  substituted,  even  with- 
out the  consent  of  the  original  debtor.  If  it  were  done  with 
the  consent  of  the  original  debtor,  the  new  debtor  was  termed 
delegatus^  and  the  process  delegatio.  If  it  were  done  without 
his  consent,  the  new  debtor  was  termed  the  expromissor,  and 
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the  process,  ex  j/i^omlaaio ;  but  these  terms,  expromiaaor  and 
eocpromissio,  were  also  used  in  a  wider  sense,  as  implying  the 
new  debtor  and  the  mode  of  contracting  generally,  without 
implying  that  the  consent  of  the  old  debtor  had  not  been 
given  to  the  substitution.     (D.  xiii.  7.  10.) 

Of  course,  if  both  parties  to  the  original  contract  were 
willing,  a  new  creditor  could  be  substituted  as  well  as  a  new 
debtor,  by  a  novation. 

In  the  passage  of  Grains  (iii.  177)  on  which  the  text  is 
based,  it  is  said  that  if  a  sponsor  were  added,  there  was  a  new 
contract.  This  was  because  a  sponsor  was  obliged  to  be  a 
party  to  the  same  contract  as  his  principal ;  and  so  after  the 
principal  had  made  his  contract,  no  sponsor  could  be  added  as 
a  party  to  it ;  but  a  new  contract  was  necessary.  Sponsorea 
being  obsolete,  Justinian  substitutes  fidejuasoi^  although 
Jidejusaores  could  be  added  at  any  time. 

If  the  original  contract  were  made  in  any  other  way  than  a 
stipulation,  it  could  be  superseded  by  a  stipulation  containing 
the  same  terms.  But  if  it  were  made  by  a  stipulation,  then, 
unless  some  alteration  were  made  in  it,  the  new  stipulation 
would  be,  in  fact,  the  old  one,  and  there  could  be  noiwvatiOf 
unless  some  new  term  were  added.  But  suppose  a  new  stipula- 
tion were  made  with  a  condition  introduced  into  it,  was  the  old 
stipulation  extinguished  at  once  by  novation  ?  The  text  lays 
down  the  general  principle  that  it  was  not  extinguished,  as  it  is 
said  in  the  Digest  (xlvL  2. 14)  iion  statimfit  novatio,  sed  tunc 
ilenium  cum  conditio  extiteHt,  the  old  contract  endured  until 
the  condition  was  accomplished,  and  if  the  condition  failed  the 
old  contract  remained  binding.  But  some  of  the  jurists  said 
that  this  might  be  the  intention  of  the  parties  in  making  the 
second  contract,  or  it  might  not.  The  question  of  novation 
was  therefore  a  question  of  the  intention  of  the  parties  in  each 
particular  case.  Justinian  decides  against  this,  and  lays  down 
in  the  text  that,  unless  the  parties  expressly  declare  it  to  be 
their  wish  that  the  first  contract  shall  be  extinguished  by  the 
second,  the  first  contract  shall  be  considered  as  subsisting. 

In  personal  actions  something  like  novation  took  place  at 
two  points  of  the  suit  (Gai.  iii.  180) — at  the  litis  contestatio 
(see  Introd.  paragr.  105),  and  when  judgment  had  been  given. 
After  the  litis  contestatio,  the  plaintifi'  could  sue  in  a  fresh 
action  on  what  was,  at  this  period  of  the  suit,  ascertained  to  be 
his  legal  position,  but  not  on  the  contract  itself.  After  judg- 
ment was  given,  he  could  sue  on  the  judgment.  But  all  the 
beneficial  accessories  of  the  original  contract  were  continued  on 
to  the  new — ^such,  for  instance,  as  pledges  given  in  security, 
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and  80  this  jaridical  novation  did  not,  like  novation  proper^ 
quite  supersede  the  original  contract     (D.  xlvL  2.  29.) 

4.  Hoc  amplius,  ese  obligationes  4.  Those   obligatioiiB  which   are 

quse  consensu  contrahuntur,  con-  formed  by  consentalone,  are  dissolved 

traria  voluntate  dissolvuntur ;  nam  by  the  expression  of  a  contrary  wish, 

si  Titius  et  Seius  inter  se  consen-  If  Titius  and  Seius  have  agreed  that 

serint,    ut    fundum    Tusculanum  Seius  shall  purchase  an   estate  at 

emptum  Seius  haberet  centum  au-  Tusculum  for  a  hundred  aurei,  and 

reorum,  deinde  re  nondum  secuta,  then,  before  the  contract  has  been 

id  est,  neque  pretio  soluto  neque  executed,  that  is,  before  the  price 

fundo  tradito,  placuerit  inter  eos  ut  has  been  paid,  or  delivery  made  of 

di^ederetur  ab  ea  emptione  et  yen-  the    estate,  they  agree  to  abandon 

ditione,  invicem  liberantur.    Idem  the  agreement  n>r  the  sale,  they  are 

e^^t  in  conduction e  et  locatione,  et  mutually  freed  from  their  obligation, 

in    omnibus    contractibus    q[ui  ex  It  is  the  same  in  the  contract  of  let- 

consensu  descendunt  ting  to  hire,  and  in  all  other  contracts 

formed  by  consent  abne. 

D.  xlyi  3.  80  J  D.  xviii.  6.  6. 1. 

This  paragraph  must  be  understood  with  the  limitation  that 
the  contract  could  only  be  rescinded  integris  omniius,  i.e,  if 
each  party  could  possibly  be  placed  in  the  position  he  held  be- 
fore. The  text  rather  loosely  expresses  this,  by  ^re  nondum 
secuiaJ*  If  all  things  were  not  i7itegra,  but  the  parties  agreed 
to  restore  them,  this  would  be  a  new  contract  extinguishing 
the  old  contract  by  novation,  not  an  extinction  of  the  contract 
by  mere  consent. 

There  were  other  modes  by  which  a  contract  was  dissolved, 
as,  if  the  subject  of  the  contract  being  a  thing  certain  perished 
without  the  fault  of  any  party,  or  if  the  qualities  of  debtor 
and  creditor  were  united  in  the  same  person,  as,  for  instance,  if 
the  debtor  became  heir  of  the  creditor,  which  is  termed  co7?/u- 
sioy  or  if  one  debt  was  set  off  against  another  (jcompenacUio)^ 
which,  however,  if  the  actions  proper  to  the  contract  were 
actions  atricti  juris,  would  only  give  rise  to  an  exception,  and 
not  to  an  extinction  of  the  contract :  in  actions  bonce  fidei, 
where  equitable  grounds  of  defence  need  not  be  stated  in  the 
jbrmula,  the  compensatio  would  be  necessarily  taken  notice  of, 
and  in  such  cases  the  contract  may  be  said  to  have  been  really 
put  an  end  to  by  the  compensatio.  And  there  were  also  many 
other  things  which,  although  they  left  the  contract  still  subsist- 
ing, prevented  an  action  being  brought  on  it.  These  will  be 
treated  of  in  the  next  Book  under  the  head  of  Exceptions. 
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Tit.  L    DE  OBLIGATIONIBUS  QUiE  EX  DELICTO 
NASCUNTUR. 

Cum  expotitum  sit  superiore  libro  As  we  have  treated  in  the  preced- 
de  obligatioDibus  ex  contractu  et  ing  Book  of  obligations  arising  ex 
quasi  ex  contractu,  sequitur  ut  de  contrac  u  and  quasi  ex  contractu,  we 
obligatiuoibuA  ex  malelicio  dispicia-  have  now  to  inquire  into  obligations 
mus.  S«d  illflB  quidem,  ut  suo  loco  tais,m^€xmal^Jicio.  Of  the  obligations 
tradidimus,  in  quatuor  genera  divi-  treated  o  ( in  the  last  Book,  there  were, 
duntur:  hieTero  unius  generis  sunt;  as  we  have  said,  four  kinds;  of  those 
nam  omnes  ex  re  nascuntur,  id  est,  we  are  now  to  treat  ot,  there  is  but 
ex  ipso  malelicio,  veluti  ex  furto  aut  one  kind,  for  they  all  arise  from  the 
rapina  aut  danmo  aut  injuria.  thing,  that  is,  from  the  delict,  as, for 

example,  from  theft,  from  robbery, 
or  damage,  or  injury. 
GALiii.  182;  D.  xUv.  7.  4, 

This  part  of  the  Institutes  only  treats  of  delicta  so  far  as 
they  produce  obligations  and  are  the  grounds  of  private  actions. 
It  is  not  the  evil  intent  which  makes  an  act  a  delict.  Many 
acts  done  with  evil  intent  are  excluded,  many  done  without  are 
included  in  the  number.  Those  acts  only  were  delicts  which 
had  heen  characterized  and  provided  against  as  such  by  the 
ancient  civil  legislation,  and  to  which  a  particular  action  was 
attached.  (See  Introd.  paragr.  88.)  In  this  and  the  three 
following  Titles  we  have  the  four  principal  kinds  of  delicts 
treated  of,  viz.  furium,  vi  bona  rapta^  daTtini  injuriay  and 
injurice. 

All  the  obligations  attached  to  delicts  are  said  in  the  text 
masci  ex  re,  i.e.  from  the  evil  act  or  thing  done  ex  ipso  male- 
ficio,  to  contrast  them  with  the  various  modes  in  which  obli- 
gations 6  contractu  are  formed. 

Ut  de  obligationibua  ex  maleficio  dispidamus.  Many 
texts  read,  ut  de  obligationibus  ex  maleficio,  et  quasi  ex 
maiefijcio  dispiciam/us. 
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1.  Furtum  eet  contrectatio  lei  1.  Theft  u  the  fraudulent  dealing: 
fraudulosa,  Tel  ipsius  rei,  yel  etiam  with  a  thing  itself,  with  its  use,  or 
U8UB  ejus  possessionisYe:  quod  lege  its  possession ;  an  act  which  is  pro* 
naturali  prohihitum  est  admittere.  hibited  by  natural  law. 

D.  xlvii.  2.  1.  3. 

The  definition  of  theft  includes  the  term  contrectatio  rei, 
to  show  that  evil  intent  is  not  sufficient ;  there  must  be  an 
victual  touching  or  seizing  of  the  thing :  fraudulosa,  to  show 
that  the  thing  must  be  seized  with  evil  intent,  and  rei,  tisus^ 
po88e88ioni8y  to  show  the  different  interests  in  a  thing  that 
might  be  the  subject  of  theft.  It  might  seem  that  it  would 
have  made  the  definition  more  complete  to  have  said  contrec- 
tatio rei  aliens.  Perhaps  the  word  alienee  was  left  out  because 
it  was  quite  possible  that  the  dominus  or  real  owner  of  a  thing 
should  commit  a  theft  in  taking  it  from  the  possessor,  as,  for 
instance,  in  the  case  of  a  debtor  stealing  a  thing  given  in 
pledge ;  and  yet  the  res  was  scarcely  aliena  to  the  dominus. 

Many  texts,  after  the  words  contrectatio  fraudulosa,  add 
lucri  faciendi  gratia^  i.e.  with  a  design  to  profit  by  the  act, 
whether  the  profit  be  that  of  gaining  a  benefit  for  one's  self,  or 
that  of  inflicting  an  injury  on  another.  These  words  are  found 
in  the  passage  of  the  Digest  (xlvii.  2.  1.  3),  from  which  thif* 
definition  of  theft  is  taken,  but  the  authority  of  the  manuscript*^ 
seems  against  admitting  them  here. 

Only  things  moveable  could  be  the  subject  of  theft.  (D* 
xlvii.  2.  25.) 

2.  Furtum  autem  vel  a  furvo,  id  2.  The  word  furtum  comes  either 
est  nigro,  dictum  est,  quod  clam  et  from  furvttm,  which  means  *  black/ 
obscure  fit,  et  plerumque  nocte ;  vel  because  it  is  committed  secretly,  and 
a  fraude,  vel  a  ferendo,  id  est  aufe-  often  in  the  night;  or  from  fraus ; 
rendo,  vel  a  Gneco  sermone,  qui  orfromyerr^,  thatis, '  taking  away,* 
t**u,f)ai:  appellant  fures.  Imo  et  or  from  the  Greek  word  ^wp,  mean- 
Graeci  avb  rod  ^ptiv  ^wpag  dixe-  ing  a  thief,  which  again  comes  from 
nmt.  eipiir,  to  carry  away. 

D.  xlvii.  2. 1. 

3.  Furtorum  autem  genera  duo  3.  Of  theft  there  are  two  kinds, 
sunt,  manifestum  et  nee  mani-  theft  manifest  and  theft  not  mani- 
festum;  namconceptumetoblatum  fest;  for  the  thefts  termed  concqh- 
species  potius  actionis  sunt  furto  turn  and  oblatum  are  rather  kinds  of 
cohaerentesiquam  genera  furtorum,  actions  attaching  to  theft  than  kinds 
«icut  inferiusapparebit.  Manifestus  of  theft,  as  will  appear  below.  A 
fur  est,  quem  Grasci  in'  avro^Mpift  manifest  thief  is  one  whom  fhv 
appellant,  nee  solum  is  qui  in  furto  Grreeks  term  eir*  auToftlltp<i»,  being  not 
deprehenditur,  sed  etiam  is  qui  eo  only  one  taken  in  the  fact,  but  also 
loco  deprehenditur  quo  fit :  veluti  one  taken  in  the  place  where  the 
quiindomo  furtum  fecit,  et  nondum  theft  is  committed;  as,  for  example^ 
egressusjanuamdeprehensusfuerit;  before  he  has  passed  through  the 
et  qui  in  oliveto  olivarum  aut  in  door  of  the  house  where  he  has  com- 
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Tineto  uranim  furttim  fecit,  quam- 
•diuin  oliTeto  aut  yineto  fur  depre- 
bensus  sit  Imo  ulterius  furtum 
xnanifestum  extendendum,  est, 
quamdiu  earn  rem  fur  tenens 
visus  yel  deprehensus  fuerit,  sive 
in  ]^ublico  sire  in  privato,  rel  a 
domino  vel  ab  alio,  antequam  eo 
perveueritquoperferreac  deponere 
remdestinasmt;  sed  sipertulit  quo 
-destinavit,  tametsi  deprebendatur 
cum  re  furtiva,  non  est  manifestus 
fur.  Nee  manifestum  furtum  quid 
sit,exiis  quffi  diximus  intelligitur; 
nam  quod  manifestum  non  est,  id 
scilicet  nee  manifestum  est. 


mitted  a  tbeft,  or  in  a  plantation  of 
olives,  or  a  vineyard  where  he  has 
been  stealing,  we  must  also  extend 
manifest  theft  to  the  case  of  a  thief 
seen  or  seized  bv  the  owner  or  any 
one  else  in  a  public  or  private  placei 
while  still  holding  the  thinff  he  has 
stolen,  before  he  has  reached  the 

5 lace  where  he  meant  to  take  and 
eposit  it    But  if  he  once  reachea 
his  destination,  although  he  is  after- 
wards taken  with  the  thing  stolen 
on  him,  he  is  not  a  manifest  thief. 
What  we  mean  by  a  not  manifest 
thief  may  be  gathered  from  what  we 
have  said,  for  a  theft,  which  is  not  a 
manifest  theft,   is  a  not  manifest 
theft 
Gai.  iii.  183-185;  D.  xlvii.  2,  3 ;  D.  xlvii.  2.  6,  pr.  and  1. 
The  distinction  between /ur^itm  manifestum  and  nee  mani- 
/iw^um  is  found  in  the  law  of  the  Twelve  Tables,  which  aflSxed 
to  e^  fuHum  manifestum  the  penalty  of  death  if  committed  by 
a  slave,  and  the  penalty  of  being  given  over  as  a  slave  to  the 
person  injured  if  the  thefts  were  committed  by  a  freeman ;  and 
attached  to  a  furtum  nee  manifestum  the  penalty  of  double 
the  value  of  the  thing  stolen,  whether  committed  by  a  freeman 
or  a  slave.    The  praetor  retained  the  penalty  fixed  in  the  latter 
-ease,  but  in  the  former  altered  the  penalty  to  the  payment  of 
four  times  the  value  of  the  thing  stolen,  whether  the  theft  was 
<;ommitted  by  a  slave  or  a  freeman.    (Gtai.  ilL  189.) 

Grains  tells  us  that  the  jurists  were  divided  on  the  point  of 
what  it  was  that  constituted  a  furtum  manifestum,  \  some 
thinking  the  thief  must  be  taken  in  the  act,  some  that  he  need 
only  be  taken  on  the  spot,  some  that  he  need  only  be  taken 
with  the  thing  stolen  on  him  before  he  had  transported  it  to 
its  destination  (this  is  the  opinion  received  in  the  text),  and 
some  that  time  and  place  were  immaterial  so  that  he  were 
taken  with  the  thing  stolen  on  him.    (Gai.  iii.  184.) 

4.  Conceptum  furtum  dicitur,cum 
apud  aliquem  testibus  prsesentibus 
nrtira  res  qusesita  et  mventa  sit ; 


namm  eum  propna  actio  conetituta 
est  uamvis  fur  non  sit,  quaa  appel- 
latu  concepti.  Oblatum  furtum  di- 
citur,cum  res  furtiva  ab  aliquo  tibi 
oblata  sit,  eaque  apud  te  concep- 
ta  sit,  utique  si  ea  mente  tibi  data 
fuerit,  ut  apud  tepotius  quam  apud 
enm  qui  dedit,  conciperetur;  nam 
tibi  apud  quem  conceptasit,  propria 


4.  There  is  what  is  termed  eon- 
ceptum  furtum.  when  a  thing  stolen 
has  been  sougnt  and  found  in  the 
presence  of  witnesses  in  any  one's 
house,  for  although  this  person  may 
not  be  the  actual  thief,  he  is  liable 
to  a  special  action  termed  conceptL 
There  is  what  is  termed  furtum  o6- 
latum,  if  a  thing  stolen  has  been 
placed  in  your  hands  and  then  seized 
in  your  house;  that  is,  if  the  person 
who  placed  it  in  your  hands  did  so. 
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adversus  earn  qui  obtulit,  quamviB  that  it  might  be  found  rather  in  your 
fur  nou  sit,  constituta  est  actio  quffi  house  than  in  his.  For  you,  in 
appellatur  oblati.  Est  etiam  pro-  whose  house  it  had  been  seized, 
hibiti  furti  actio  adversus  eum,  qui  would  have  against  him  who  placed 
furtum  quadrere  testibus  prsesenti-  it  in  your  hsnds,  although  he  were 
busYolentem  prohibueriL  Praeterea  not  the  actual  thief,  a  special  action 
poena  constituitur  edicto  prsetoris  termed  oblati.  There  is  also  the 
per  actionem  furti  non  exhioi ti,  ad-  action  prohibiii  furti  against  a  person 
versus  eum  qui  furtivam  rem  apud  who  prevents  another  who  wishes  to 
fie  qusesitam  et  inventam  non  exhi-  seek  for  a  thing  stolen  in  the  pre- 
buit.  Sed  hse  actiones,  id  est,  con-  sence  of  witnesses ;  there  is,  too,  by 
cepti  et  oblati  et  furti  prohibit!,  nee  means  of  the  action /f<r^t  non  exhibiU, 
non  furti  non  exhibiti,  in  desue-  apenaltyproyidedby  the  edict  of  the 
tudinem  abierunt:  cum  enimrequi-  pitetor  against  a  person  who  has  not 
sitio  rei  furtivse  hodie  secundum  produced  a  thing  stolen  which  has 
veteremobseiTationemnon  iit,nie-  been  searched  for  and  found  in  his 
rito  ex  consequentia  etiam  preefatee  possession.  But  these  actions,  cou' 
actiones  ab  usu  comniuni  recesse-  cepU^  obUxti^  furti  prohibitif  andfwrii 
runt,  cum  manifestissimum  est,  non  exhibiti,  have  fallen  into  disuse ; 
quod  omnes  qui  scientes  rem  furti-  for  search  for  things  stolen  is  not 
\am  suscepermt  et  celaverint,  furti  now  made  according  to  the  ancient 
nee  manifesti  obnoxii  sunt.  practice,  and  therefore  these  actions 

have  naturally  ceased  to  be  in  use,  as 
all  who  knowmglyhave  received  and 
concealed  a  thin^  stolen  are  liable 
to  the  action  ^ur^t  nee  manifetti. 
Gai.  iii.  186-18a 

To  the  furtum  conceptum  and  the  furtum  oblatum  a 
penalty  of  triple  the  value  of  the  thing  stolen  was  affixed  by 
the  Twelve  Tables.  To  the  furtum  prohibitum,  not  noticed 
in  the  Twelve  Tables,  a  penalty  of  quadruple  the  value  was 
affixed  by  the  praetor.  (Gai.  iiL  192.)  The  Twelve  Tables 
noticed  a  kind  of  furtum  conceptum  of  which  no  mention  is 
made  here ;  it  was  called  furtum,  lance  lidoque  conceptum. 
The  searcher  entered  the  house  of  the  supposed  receiver, 
having  nothing  on  his  person  but  a  cincture  {liciuTn)  round 
his  waist,  and  a  plate  (lanai)  which  he  held  with  both  his 
hands,  so  that  there  could  be  no  suspicion  that  he  had  brought 
in  with  him  the  thing  supposed  to  be  stolen.  If  he  then 
found  the  thing  in  the  house,  the  receiver  was  punished  as  if 
he  had  committed  a  furtum  m/inifestum,  (Gai.  iii.  192.) 
This  mode  of  search  and  the  action  founded  on  it  were  sup- 
pressed by  the  lex  JSbutia.  (Aul.  Gell.  Noct.  AtL  xvi.  10.) 
The  actions  furti  concepti,  oblati^  and  pi^ohibiti,  were  still 
in  use  in  the  time  of  Gaius. 

Ulpian  (D.  L.,  16.  13)  explains  the  meaning  of  the  word 
poenou  Poena  is  the  punishment  of  an  offence,  noxce  vindicta^ 
It  is  contrasted  with  multa.  Poena  is  a  punishment  imposed 
by  some  general  law,  affecting  possibly  the  caput  and  existir' 
matio  of  the  person  punished.     Multa  is  a  fine,  a  money 
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fine  in  later  law,  a  fine  of  cattle  and  sheep  in  earlier  timen 
{pecnai'ia). 


6.  Poena  manifesti  furti,  quad- 
mpH  est,  tarn  ex  servi  quam  ex 
liberi  persona ;  nee  monifesti,  dupli. 


5.  The  penalty  for  manifest  theft 
is  Quadruple  the  value  of  the  thin^ 
stolen,  whether  the  thief  be  a  slave 
or  a  freeman ;  that  for  theft  not 
manifest  is  double. 
Gai.  iu.  189, 190. 


6.  Furtum  autem  fit  non  solum 
cum  quis  intercipiendi  causa  rem 
alienam  amovet,  sed  general!  ter  cum 
quis  alienam  rem  invito  domino 
contrectat.  Itaque,  sive  creditor 
pignore,  sive  is  apud  quem  res  de- 
posita  est,  ea  re  utatur,  sive  is  qui 
rem  uteudam  accepit,  in  alium 
usum  eam  transferat  quam  cujus 
gratia  ei  data  est,  furtum  committit: 
veluti,  si  quis  argentum  utendum 
acceperit  quasi  amicos  ad  coBnam 
invitaturus,  et  id  peregre  secum 
tulerit,  aut  si  quis  equum  gestandi 
causa  commodatum  sibi  longius 
aliquo  duxerit.  Quod  veteres  scrip- 
serunt  de  eo  qui  in  aciem  equum 
perduxisset. 


6.  It  is  theft,  not  only  when  any 
one  takes  away  a  thing  belonging  to 
another,  in  order  to  appropriate  it, 
but  generaUy  when  any  one  deals 
with  the  property  of  another  contrary 
to  the  wishes  of  its  owner.  Thus, 
if  the  creditor  uses  the  thin?  pledged 
or  the  depositary  the  thingdeposited, 
or  the  usuary  em*  loys  the  tning  for 
another  purpose  than  that  for  which 
it  is  given,  it  is  a  theft ;  for  example, 
if  any  one  borrows  plate  on  the  pre- 
tence of  intending  to  invite  friends  to 
supper,  and  then  carries  it  away  with 
him  to  a  distance,  or  if  any  one  bor- 
rows a  horse,  as  for  a  ride,  and  takes 
it  much  farther  than  suits  such  a 
purpose,  or,  as  we  find  supposed  in 
the  writings  of  the  ancients,  takes  it 
into  battle. 


Gal  iii.  196, 196  j  D.  xlvii.  2.  54. 


7.  Placuit  tamen  eos  qui  rebus 
commodatis  aliter  uterentur  quam 
utendas  acceperintjta  furtum  com- 
mittere  si  se  intelligant  id  invito 
domino  facere,eumque  si  intellexis- 
sit  non  permissurum,  at  si  permis- 
surum  credant,  extra  crimen  videri : 
optima  sane  distinctione,  quia  fur- 
tum sine  afiectu  furandi  non  com- 
mittatur. 


Gai.  iii.  197 

8.  Sed  et  si  credat  aliquis  in- 
vito domino  se  rem  commodatam 
sibi  contrectare,  domino  autem  vo- 
lente  id  fiat,  dicitur  furtum  non 
fieri.  Unde  illud  quiesitum  est, 
cum  Titiua  servum  Msevii  sollicita- 
verit  ut  quasdam  res  domino  sub- 
riperet  et  ad  eum  perferret,  et 
servuB  id  ad  Msevium  pertulerit; 


7.  A  person,  however,  who  borrows 
a  thing,  and  applies  it  to  a  purpose 
other  than  that  lor  which  it  was  lent, 
only  commits  theft,  if  he  knows  that 
he  is  acting  against  the  wishes  of  the 
owner,  and  that  the  owner,  if  he 
were  informed,  would  not  permit  it ; 
for  if  he  really  thinks  tne  owner 
would  permit  it,  he  does  not  commit 
a  crime ;  and  this  is  a  very  proper 
distinction,  for  there  is  no  theft  with- 
out the  intention  to  commit  theft 

;  D.  xli.  8.  37. 

8.  And  even  if  the  borrower  thinks 
he  is  applying  the  thing  borrowed 
contrary  to  the  wishes  of  the  owner, 
yet  if  the  owner  a^  a  matter  of  fact 
approves  of  the  application,  there  is, 
it  IS  said,  no  theft.  Whence  the 
following  question  arises ;  Titius  has 
urged  the  slave  of  MsBvius  to  steal 
from  his  master  certain  things,  and 
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to  bring  them  to  him ;  the  slave  in- 
forms his  master,  who,  wishing  to 
seize  Titius  in  the  act,  permits  his 
slave  to  take  certain  thinp  to  Titius ; 
is  Titius  liable  to  an  action  furtif  or 
to  one  gervi  eorrupti,  or  to  neither  P 
This  doubtful  Question  was  sub- 
mitted to  us,  and  we  examined  the 
conflicting  opinions  of  the  ancient 
jurists  on  this  subject,  some  of  whom 
thoughtTitius  was  liable  to  both  these 
actions,  while  others  thought  he  was 
only  liable  to  the  action  of  theft ;  and 
to  prevent  subtleties,  we  have  decided 
that  in  this  case  both  these  actions 
may  be  brought.  For,  although  the 
slave  has  not l>een  corrupted,  and  the 
case  does  not  seem  therefore  within 
the  rules  of  the  action  servicorrtipti, 
vet  the  intention  to  corrupt  the  slave 
IS  indisputable,  and  he  is  tiierefore  to 
be  punished  exactly  as  if  the  slave 
had  been  really  corrupted,  lest  hia 
impunity  should  incite  others  to  act 
in  the  same  criminal  way  towards  a 
slave  more  easy  to  corrupt. 


C.vi.  2.20. 


Mesvius  dum  vult  Titium  in  ipso 
delicto  deprehendere,  permiserit 
servo  quasdam  res  ad  eum  per- 
fene,  utrum  furti  an  send  comipti 
judicio  teneatur  Titius,  an  neu^o. 
£t  cum  nobis  super  hac  dubita- 
tione  suggestum  est,  et  antiquorum 
prudentium  super  hoc  altercationes 
perspeximus,q[uibusdam  neque  fur- 
ti neque  servi  corrupti  actionem 
pr»stantibus,quibusdam  furti  tan- 
tummodo.  Nos  hujusmodi  calli- 
ditati  obviam  euntes  per  nostram 
dedsionem  sanximus,  non  solum 
furti  actionem,  sed  et  servi  cor- 
rupti contra  eum  dari.  Licet  enim 
is  servus  deterior  a  sollidtatore 
xninime  factus  est,  et  ideo  non  con- 
currant  regulse  quas  servi  corrup- 
ti actionem  introducerent,  tamen 
consilium  corruptoris  ad  pemiciem 
probitatis  servi  introductum  est: 
ut  sit  poenalis  actio  imposita,  tam- 
quam  si  re  ipsa  fuisset  servus  cor- 
ruptus,ne  ex  nujusmodi  imnunitate 
et  m  alium  servum  qui  facile  possit 
corrumpi,  tale  facinus  a  quibusdam 
perpetretur. 

GAi.iii.  108 

Was  the  slave  corrupted  ?  No,  he  had  given  a  signal  proof 
of  his  fidelity.  Was  the  thing  stolen  ?  No,  the  owner  bad 
consented  to  its  being  taken.  Thus  had  reasoned  those  who 
refused  either  action.  Justinian  avoids  these  subtleties,  and 
decides  that  crime  shall  at  any  rate  be  punished,  and  repara- 
tion be  made  for  a  wrongful  act 

9.  Literdum  etiam  liberorum  9.  Sometimes  there  may  be  a  theft 
hominum  furtum  fit,  veluti  si  quis  of  free  persons,  as,  if  one  of  our 
liberorum  nostrorum  qui  in  potes-  children  in  our  power  is  carried 
tate  nostra  sit,  subreptns  fuerit  away. 

Gai.  iii.  199. 

Grains  adds,  as  an  example,  the  case  of  a  wife  in  manu  being 
stolen.  It  was  not  the  value  of  the  person  stolen  which  in  such 
cases  formed  the  measure  of  the  penalty,  for  the  value  of  a  free 
person  was  inappreciable ;  but  it  was  the  loss  occasioned  by  the 
theft  to  the  person  in  whose  power  the  subject  of  the  theft  was. 

10.  Ali^uando  etiam  sue  rei  10.  A  man  may  even  commit  a 
furtum  quisque  committit,  veluti  si  theft  of  his  own  property,  as,  if  a 
debitor  rem  quam  creditori  pignoiis  debtor  takes  from  a  creditor  a  thing 
causa  dedit,  subtraxerit.^  he  has  pledged  to  him. 

Gai.  iii.  200. 
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11.  Interdum  furti  tenetur  qui 
ipse  furtum  non  fedt,  quails  est 
cujus  ope  consilio  furtum  factum 
tist.  In  quo  numero  est,  qui  tibi 
nummos  excussit  ut  alius  eos  ra- 
peret^  aut  tibi  obstitit  ut  alius  rem 
tuam  exciperety  aut  ores  tuas  vel 
boTes  fuga?it  ut  alius  eas  caperet ; 
at  hoc  Teteres  scripserunt  de  eo 
qui  panno  rubro  fugavit  armentum. 
Sed  si  quid  eorum  per  lasdviam, 
*^t  non  data  opera  ut  furtum  ad- 
mitteretur,  factum  est,  in  factum 
actio  dari  debet.  At  ubi  ope  Mseyii 
Titius  furtum  fecerit,  ambo  furti 
tenentnr.  Ope  consilio  ejus  quoque 
furtum  admitti  videtur,  qui  scalas 
forte  fenestris  supposuit,  aut  ipsas 
fenestras  vel  ostium  eflregit  ut  alius 
furtum  faceret ;  quiveferramentaad 


11.  A  person  may  be  liable  to  an< 
action  of  theft,  although  he  has  not 
himself  committed  a  theft,  as,  for  in- 
stance, a  person  who  has  lent  his  aid 
and  planned  the  crime.  Among  such 
is  one  who  makes  jour  money  fall 
from  your  hand  that  another  may 
seize  upon  it ;  or  has  placed  himself 
iinrour  waj  that  anotner  may  carry 
off  something  belonging  to  you ;  or 
has  driven  your  sheep  or  oxen  that 
another  may  make  away  with  them, 
or,  to  take  an  instance  given  by  the 
old  lawyers,  frightens  a  herd  with  a 
piece  of  scarlet  cloth.  But  if  such 
acts  are  only  die  fruit  of  reckless 
folly,  with  no  design  of  assbting  iu 
the  commission  of  a  theft,  the  proper 
action  is  one  m/(fictem.  ButifMasvius 
assists  Titius  to  commit  a  robbery,. 


efinngendum,  aut  scalas  ut  fenes-    both  are  liable  to  an  action  of  theft, 
tris  supponerentur,  commodaverit,    A  person,  again,  assists  in  a  theft 


.widens  cuius  gratia  commodaverit. 
Certe  qm  nuOam  opem  ad  furtum 
faciendum  adhibuit,  sed  tantum 
consilium  dedit  atque  hortatus  est 
ad  furtum  faciendum,  non  tenetur 
furtL 


who  places  ladders  imder  a  window, 
or  breaks  a  window  or  a  door,  that 
another  may  commit  a  theft;  or  who 
lends  tools  to  break  a  door,  or  ladders 
to  place  under  a  window,  knowing 
the  purpose  to  which  they  are  to  b^ 
appbed.  But  a  person  who  does  not 
actually  assist,  but  only  advises  and 
urges  the  commission  of  a  theft,  is. 
not  liable  to  an  action  of  theft. 
Gai.  iii.  202 ;  D.  xlvii.  2.  54.  4;  D.  xlvii.  2.  36. 

12.  Hi  qui  in  parentiumvel  do-  12.  Those  who  are  in  the  power 
minorum  potestate  sunt,  si  rem  eis  of  a  parent  or  master,  if  they  steal 
dubripiant,  furtum  quidem  illis  fa-    anything  belonging  to  the  person 


ciunt,  et  res  in  furtivam  causam 
cadit,  nee  ob  id  ab  ullo  usucapi 
potest  antequam  in  domini  potes- 
tatem  revertatur:  sed  furti  actio 
non  nascitur,  quia  nee  ex  alia  ulla 
causa  potest  inter  eos  actio  nasci. 


in  whose  power  they  are,  commit  a 
theft.  The  thing  stolen,  in  such  a 
case,  is  considered  tobe^iir^toa,  and 
therefore  no  right  in  it  can  be  ac- 
quired b^  usucapion  before  it  has 
retumedmtothe  hands  of  the  owner; 


Si  vero  ope  consilio  alterius  furtum    but  no  action  of  theft  can  be  brought, 
factum  fuerit,  quia  utique  furtum    because  the  relation  of  the  parties  Ia. 

- *  A   A*  A ^m^l  ^MB.A,A^     «11^%     ^•ttWB^ 


committitur,  convenienter  ille  furti 
tenetur,  quia  verum  est  ope  consilio 
ejus  furtum  factum  esse. 


such,  that  no  action  whatever  can 

arise  between  them.    But  if  the  theft 

has  been  committed  by  the  assistance 

and  advice  of  another,  as  a  theft  is 

actually  committed,  this  person  will 

be  subject  to  the  action  of  theft,  as 

a  theft  is  undoubtedly  commiUed 

.  through  his  means. 

D.  xlvii.  2. 17;  D.  xlvii.  2.  36. 1. 

18.  Furti  antem  actio  eicompetit        13.  An  action  of  theft  may  be 

cujus  interest  zem  salvam  esse,  lioet    brought  by  any  one  who  is  interested 
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dominosnonsit.  Itaque  nee  domino  in  the  safetj  of  the  thin^,  although 
alitercompetit,quAmmeju8intersit  he  is  not  the  owner;  and  the  pro- 
rem  non  perire.  prietor,  consequently,  cannot  hring 

this  action  unless  he  is  interested  in 
the  thing  not  perishing. 
Gal  iii.  203. 

The  right  to  bring  the  actio  furti  may  belong  to  seyeral 
persons  at  the  same  time.  For  instance,  both  the  owner  and 
the  usufructuary  had  sufficient  interest  in  the  thing  to  support 
an  action.  But  mere  interest  in  a  thing  was  not  sufficient 
unless  the  thing  had  been  delivered  to,  and  was  or  had  been 
in  the  ponsession  of  the  plaintiff.  A  person,  for  instance,  to 
whom  a  thing  was  due  by  stipulation  could  not  bring  an 
•  dctip  furtV  if  the  thing  were  stolen;  he  could  only  compel 
the  actual  owner  to  allow  him  to  bring  an  actio  furti  in  the 
owner's  name.    (D.  xlvii.  2.  13.) 


14.  Unde  constat  creditorem  de 
pignore  suhrepto  furti  actione  agere 

Eosse,  etiamsi  idoneum  dchitorem 
aheat,  quia  expedit  ei  pignori  po- 
tiua  incumhere  quam  in  personam 
agere:  adeo  quidem  ut,  quamris 
ipse  dehitor  earn  rem  suhripuerit, 
nihilominua  creditori  competit  actio 
furti. 


Gai. 

15.  Item  si  fuUo  polienda  curan- 
dave,  aut  sarcinator  sarcienda  Tes- 
timenta  mercede  certa  acceperit, 
eaque  furto  amiserit,  ipse  furti 
habet  actionem,  non  dominus;  quia 
domini  nihil  interest  eam  rem  non 
perisse,  cum  judicio  locati  a  fuUone 
aut  sarcinatore  rem  suam  persequi 
potest.  Sed  et  honsB  fidei  emptori 
suhrepta  re  quam  emerit,  quamvis 
dominus  non  sit,  omnimodo  com- 
petit furti  actio,  quemadmodum  et 
creditori.  Fulloni  vero  et  sarcina- 
tori  non  alitor  furti  competere  pla- 
cuit,  quam  si  solvendo  sint,  hoc  est, 
fd  domino  rei  sestimationem  solvere 
possint ;  nam  si  solvendo  non  sunt, 
tunc  quia  ah  eis  suum  dominus 
consequi  non  porait,  ipsi  domino 
furti  competit  actio,  quia  hoc  casu 
ipsius  interest  rem  salvam  esse. 
Mem  est,  et  si  in  partem  solvendo 
Bint  fullo  aut  sarcinator. 


14.  Hence,  a  creditor  may  hring 
this  action  if  a  thing  pledged  to  him 
is  stolen,  although  his  debtor  is  sol- 
vent, because  it  may  be  more  advan- 
tageous to  him  to  rely  upon  his 
pledge  than  to  bring  an  action 
against  his  debtor  personally;  so 
much  so,  that  although  it  is  the 
debtor  himself  that  has  stolen  the 
thing  pledged,  yet  the  creditor  can 
bring  an  action  of  theft 

iii.  204. 

15.  So,  too,  if  a  fuller  receives 
clothes  to  clean,  or  a  tailor  receives 
them  to  mend,  for  a  certain  fixed 
sum,  and  has  them  stolen  from  him, 
it  is  he  and  not  the  owner  who  is 
able  to  bring  an  action  of  theft,  for 
the  owner  is  not  considered  as  in- 
terested in  their  safety,  having  an 
action  locaii^  by  which  he  may  recover 
the  thing  stolen,  against  the  fuller  or 
tailor.  But,  if  a  thing  be  stolen  from 
a  bona  fide  purchaser,  he  is  entitled, 
like  a  creditor,  to  an  action  of  theft, 
although  he  is  not  the  proprietor. 
But  an  action  of  theft  is  not  main- 
tainable by  the  fuller  or  tailor,  unle« 
be  be  solvent,  that  is,  unless  he  is 
able  to  pay  the  owner  the  value  of 
the  thing  lost ;  for  if  the  fuller  or 
tailor  is  insolvent,  then  the  owner, 
as  he  cannot  recover  anything  from 
them,  is  allowed  to  bring  an  action 
of  theft,  as  he  has  in  this  case  an 
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interest  in  the  safety  of  the  thing. 
And  it  is  the  same  although  the 
fuller  or  tailor  is  partially  solvent. 
Gal  5u.  206;  D.  xlvii.  2.  20. 1. 
The  owner  has  no  interest  in  recovering  the  penalty  if  he 
can  get  compensation  from  the  person  whose  services  he  has 
hired  to  the  full  amount  of  any  loss  he  sustains  by  the  theft; 
but  he  would  still  be  able  to  bring  an  action,  i,e.  a  vindicatiOj 
an  actio  ad  exhibendum^  or  a  covdictio,  to  get  the  thing 
itself,  or  its  value,  from  the  thief. 


16.  QusB  de  f ullone  et  sardnatore 
diidmus,  eadem  et  ad  eum  cui  com- 
modata  res  est,  transferenda  veteres 
existimabant ;  nam^ut  ille  fullo  mer- 
cedem  accipiendo  custodiam  pree- 
stat,  ita  18  (][uoque  qui  commoaum 
utendi  percipit,  similiter  necesse  ha- 
bet custodiam  prsBstare.  Sed  nostra 
providentia  etiam  hoc  in  nostris  de- 
cisionibus  emendavit  ut  in  domini 
voluntate  sit,  sive  commodati  ac- 
tionem ad  versus  eum  qui  rem  com- 
modatam  accepit,moveredesiderat, 
sivefurti  adversus  eum  qui  rem  sub- 
ripuit,  et  alterutra  earum  electa  do- 
minum  nun  posse  ex  pcenitentia  ad 
alteram  venire  actionem.  Sed  si 
quidem  furem  elegerit,  ilium  qui 
rem  utendam  accepit,  penitus  libe- 
rari;  sin  autem  commodator  veniat 
adversus  eum  qui  rem  utendam  ac- 
cepit,  ipsi  quidem  nullo  modo  com- 
petere  posse  adversus  furem  furti 
actionem,  eum  autem  qui  pro  re 
commodata  convenitur,  posse  ad- 
versus furem  furti  habere  actionem: 
ita  tamen,  si  dominus sciens  rem  esse 
subreptam^  adversus  eum  cui  res 
oommodati  fuit,  pervenit.  Sin  au- 
tem nescius,  et  dubitans  rem  non 
esse  apud  eum,  commodati  actio- 
nem instituit,postea  autem  re  com- 
perta  voluit  remittere  quidem  com- 
modati actionem,  ad  furti  autem 
pervenire,  tunc  licentia  ei  conceda- 
tur  et  adversus  furem  venire,  nullo 
obstaculo  ei  opponendo,  quoniam 
incertus  constitutusmovit  adversus 
eumquirem  utendam  accepit,  com- 
modati actiouem,  nisi  domino  ab  eo 
satisfactum  est.  Tunc  etenim  om- 
nimodo  furem  a  domino  quidem 
furti  actione  liberari,  suppositum 


16.  Whatwehavesaidofthefuller 
and  tailor  was  applied  by  the  ancients 
to  the  borrower.  For  as  the  fuller  by 
accepting  a  sum  for  his  labour  makes 
himself  answerable  for  the  safe  keep- 
ing of  the  thing,  so  does  a  borrower 
by  accepting  the  use  of  the  thing  he 
borrows.  But  our  wisdom  has  intro- 
duced in  our  decisions  an  improve- 
ment on  this  point,  and  the  owner 
may  now  bring  an  action  commodati 
against  the  bonower,  or  of  theft 
a)?ainst  the  thief;  but  when  once  his 
choice  is  made,  he  cannot  change  his 
mind  and  have  recourse  to  the  other 
action.  If  he  elects  to  sue  the  thief, 
the  borrower  is  quite  freed ;  if  he 
elects  to  sue  the  borrower,  he  cannot 
bring  an  action  of  theft  against  the 
thief,  but  the  borrower  may,  that  is, 
provided  that  the  owner  elects  to  sue 
the  borrower,  knowing  that  the  thing 
has  been  stolen.  If  he  is  ignorant 
or  uncertain  of  this,  and  therefore 
sues  the  borrower,  and  then  sub- 
sequently learns  the  true  state  of  the 
case,  and  wishes  to  have  recourse  to 
an  action  of  theft,  he  will  be  per- 
mitted to  sue  the  thief  without  any 
difficulty  being  thrown  in  his  way,  for 
it  was  in  ignorance  of  the  real  fact 
that  he  sued  the  borrower;  unless, 
indeed,  his  claim  has  been  satisfied 
by  the  borrower,  for  then  the  thief 
is  quite  free  from  any  action  of  theft 
on  the  part  of  the  owner,  but  the  bor- 
rower takes  the  place  of  the  owner  in 
the  power  of  brining  this  action. 
On  tne  other  hand,  it  is  very  evident 
that  if  the  owner  originally  brings  an 
action  commodati^  in  ignorance  that 
the  thing  has  been  stolen,  and  sub- 
sequently learning  this,  prefers  to 
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autemease  d  qui  pro  ve  dU  commo- 
data  domiBO  satiafecit;  cum  maiii- 
featiMunum  est,  etiamsi  ab  initio 
dominuB  actionem  commodatiinati- 
tuit  ignarua  rem  eaae  aubreptam, 
poatea  autem  hoc  ei  cognito  adver- 
•ua  furemtranaiTit,  ommmodo  libe- 
rari  eum  qui  rem  oommodatam  ac- 
cepit,  quemcumque  cauaffi  exitum 
dominua  adveraua  furem  babuerit: 
eadem  definitions  obtinente,8iYe  in 
partem  aive  in  aolidum  aolvendo  ait 
la  qui  rem  oommodatam  accepit 

Gai.  iii  206 ;  0.  vi.  2.  22. 1,  2, 


proceed  against  the  thief,  the  bor- 
rower IB  thereby  entirely  freed^  what- 
ever may  be  the  iaaue  of  the  aoit 
againat  tne  thief;  aa,  in  the  previoua 
caae,  the  thief  would  be  freed,  whe- 
ther the  borrower  waa  wholly  or 
onl^  partially  able  to  aatiafy  the 
claim  againat  him. 


17.  A  depositary  ifi  not  anawerable 
for  the  aafe  keeping  of  the  thing  de- 
poaited,  but  ia  only  anawerable  for 
wilful  wrong;  therefore,  if  the  thing 
ia  stolen  nom  him,  aa  he  is  not 
bound  by  the  contract  of  deposit  to 
restore  it,  and  baa  no  interest  in  its 
safety,  he  cannot  bring  an  action  of 
theft,  but  it  is  the  owner  alone  who 
can  bring  this  action. 
iiL  207. 

We  must,  in  all  cases  of  theft,  bear  in  mind  that  an  actio 
furti  might  also  be  brought  against  any  one  who  had  *  ope 
conailio^  participated  in  the  theft,  and  the  whole  amount 
of  the  penalty  could  be  recovered  separately  against  each 
thief  and  each  person  taking  an  indirect  part  in  the  theft. 
(D.  xlvii.  2. 21.  9.) 


17.  Sed  is  apud  quem  resdeposita 
est,custodiam  non  pnestat ;  sed  tan- 
tum  in  eo  obnozius  est,  si  quid  ipse 
dolo  malo  feeerit.  Qua  de  causa,  si 
res  ei  subrepta  fuerit,  quia  resti- 
tuendsd  ejus  rei  nomine  depositi  non 
tenetur,  nee  ob  id  ejus  interest  rem 
salvam  esse,  furti  agere  non  potest; 
sed  furti  actio  domino  compotit 
• 

Gai. 


18.  In  aumma  adendum  est  quse- 
ntum  esse  an  impubes,  rem  alienam 
amovendo,  furtum  fadatP  £t  placet, 
quia  furtum  ex  affectu  consistit, 
ita  demum  obligari  eo  crimine  im- 
puberem  si  proximus  pubertati  ait, 
et  ob  id  intelligat  se  delinquere. 


Id.  It  should  be  observed,  that  the 
question  has  been  asked  whether,  if 
a  person  under  the  age  of  puberty 
taxes  away  the  propertv  of  another, 
he  commits  a  theft.  The  answer  is, 
that  as  it  is  the  intention  that  makes 
the  theft,  such  a  person  is  onlv  bound 
by  the  obli^tion  springing  from  the 
delict  if  he  is  near  the  age  of  puberty, 
and  consequently  understands  that 
he  commits  a  cnme. 
Gai.  iii.  208. 


19.  Furti  actio,  sive  dupli  sive 
qua^upli,  tantum  ad  poeniB  perse- 
cutionem  pertinet ;  nam  ipsius  rei 

Seraecutionem  extrinsecus  habet 
ominus,  quam  aut  vindicando  aut 
condicendo  potest  auferre.  Sedvin- 
dicatio  quidem  adveraus  posses- 
•orem  eaty  aive  fiir  ipee  poaaidet, 


19.  The  action  of  theft,  whether 
brought  to  recover  double  or  quad- 
ruple, baa  no  other  object  than  the 
recovery  of  the  penalty.  For  the 
owner  haa  alao  a  means  of  recovering 
the  thing  itseli^  either  by  a  vMicaiio 
or  a  comUcHo.  The  former  may  be 
brought  against  the  poaaeaaor,  whe- 
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nve  •]ittf,attilibet;  eondictio  autem  ther  the  tUef  or  anj  one  else ;  the 
adveniu  nuem  ip0um  herederave  latter  may  be  broaght  against  the 
ejitSy  licet  non  posoideat,  competit.    thief  or  the  heir  of  the  thiei^  although 

not  in  poMession  of  the  thing  stolen. 

Gai.  It.  8 ;  D.  xlviL  2.  54.  3. 

The  thief  and  those  who  assisted  him  had  to  pay  a  penalty 
as  a  punishment  for  their  wrong-doing ;  but  something  more 
remained  for  the  thief  himself  to  do ;  he  had  to  restore  the 
thing  stolen.  The  owner  of  the  thing,  therefore,  who  alone 
could  insist  on  having  the  thing  back,  could  compel  its  restora- 
tion by  bringing  against  the  thief,  if  he  still  had  the  thing  in 
his  possession,  the  action  of  vindicatio  or  that  of  ad  exki- 
bendum^  the  actions  by  which  particular  things  were  generally 
recovered  by  their  owners.  But  if  the  thief  had  not  the  thing 
any  longer  in  his  possession,  it  was  useless  to  bring  an  action 
which  could  do  no  more  than  make  him  restore  it.  The  owner 
was  therefore  allowed  to  bring  a  condictio  (having  in  this  case 
the  especial  name  of  *  condictio  fuHiva  '),  by  which  he  re- 
covered from  the  thief  the  value  of  the  things  stolen,  with  in- 
terest for  the  time  of  its  detention ;  and  though  it  was  a 
general  rule  (see  Tit.  6. 14)  that,  where  a  person  could  bring 
a  vindicatio,  he  should  not  be  sdlowed  to  bring  a  condictio, 
i.e.  where  he  could  recover  the  thing  itself,  be  should  not  be 
allowed,  at  his  option,  to  recover  its  value  instead ;  yet,  *  in 
odium  fui'um^  this  was  allowed  against  a  thief,  and  the  plain- 
tiff might  select  which  action  he  pleased.     (See  Tit  6.  14.) 

This  action  might  be  brought  against  the  heirs  of  the  thief, 
whereas  the  actio  furti,  which  inflicted  a  punishment  for  a 
personal  wrongful  act^  could  only  be  brought  against  the  thief 
himself.  Every  action  agaiust  a  thief  or  those  who  assisted 
him  might  be  brought  by  the  heirs  of  any  one  entitled  to 
bring  it,     (See  Tit.  12.) 

Tit.  II.    DE  BONIS  VI  RAPTIS. 

QuiresaUenasrapityteneturqui-  A  person  who  takes  a  thing  be- 
dem  etiam  furti :  quis  enim  magis  longing  to  another  by  force  is  liable 
alienam  rem  invito  domino  con-  to  an  action  of  theft,  for  who  can  be 
trectat,quamquiyirapitP  Ideoque  said  to  take  the  property  of  another 
recte  dictum  est,  eum  improbum  fu-  more  against  his  will  than  he  who 
rem  esse ;  sed  tamen  propriam  ac-  takes  it  by  force  .^  And  he  is  there- 
tionem  ejus  delicti  nomine  praetor  fore  rightly  said  to  be  an  improbus 
introduxit,  quae  appellatur  vi  bono-  fitr.  The  prsetor,  however,  has  in- 
rum  raptorum,  et  est  intra  annum  troducedapeculiar  action  in  this  case, 
qiiadrupli,  post  annum  simpli.  Quie  called  vibanarumraptorum ;  by  which, 
actio  ntilis  est,  etiam  si  quis  unam  if  brought  within  a  year  ajfter  the 
rem  licet  minimamrapuerit  Quad-  robbery^    quadruple   the    value    of 

xk2 
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ruplum  antem  non  totam  poena  est,  tiie  thing  taken  may  be  recoTered ; 
et  extra  poenamiei])er8ecutio,8icat  bat  if  brought  after  the  exptration 
in  actione  fiirti  manifesti  diximus ;  of  a  year,  then  the  ainffle  Talae  only 
aed  in  quadruplo  ineat  et  rei  perse-  can  be  recovered.  This  action  may 
cutioy  at  poena  tripli  sit,  sive  com-  be  brought  even  against  a  person  who 
prehendatur  raptor  in  ipso  delicto,  has  only  taken  by  force  a  single 
sive  non :  ridlcolum  est  enim  le-  thing,  and  one  of  the  most  trifling 
yioris  conditionis  esse  earn  qui  vi  value.  But  this  auadruple  of  the 
rapit,  qnam  qui  clam  amoTet.  value  is  not  altogetner  a  penalty,  aa 

in  the  action  of fyrtum  mamfedmn ; 
for  the  thing  itself  is  included,  so 
that,  strictly,  the  penalty  is  only  of 
three  times  the  value.  And  it  is  the 
same,  whether  the  robber  was,  or 
was  not  taken  in  the  actual  commis- 
flion  of  the  crime.    For  it  would  be 
ridiculous  that  a  person  who  uses 
force  should  be  in  a  better  condition 
than  he  who  secretly  commits  a 
theft 
Gai.  iv.  8. 
The  edict  of  the  praetor,  introducing  this  action,  lan  as 
follows :   Si  cui  dolo  mcUoy  haminibua  coactisy  damni  quid 
factum  ease  dicetur,  sive  cujua  bona  rapta  ease  dicentur:  in 
euift^  qui  id  fedsse  didtur  judicium  daho.     (D.  xlvii.  8.  2.) 
It  was  necessary  that  the  act  of  violence  should  be  committed 
with  evil  intent  {dolo  malo).     If,  for  instance,  a  puhlicanus 
carried  off  a  flock  of  sheep,  thinking  that  some  offence  had 
been  committed  against  the  lex  t;ec%aZi«,  although  he  was  mis- 
taken, this  action  could  not  be  brought  against  him.  (D.  xlvii. 
8.  2.  20.)     Even  if  the  tbief  was  alone,  or  one  thing,  however 
small,  were  carried  off,  yet  the  action  might  be  brought 
although  the  words  hominibua  coadia  and  bona  rapta  occur 
in  the  edict    It,  like  the  action  of  theft,  could  only  be  brought 
if  the  thing  or  things  taken  were  moveables.     (C.  ix.  33. 1.) 

The  text  explains  how  the  amount  recovered  under  it  differed 
from  that  recovered  under  an  actio  furti.  Under  the  a>ctio  vi 
bonorum  raptorum  the  thing  itself  was  recovered,  or  its  value 
if  the  thief  no  longer  had  it  in  his  possession,  and  also  three 
times  the  estimated  value  of  the  thing  itself;  while  the  actio 
furti  was  only  penal.     (See  paragr.  19  of  last  Title.) 

The  plaintiff  might,  if  he  pleased,  bring  the  a^stio  furti 
instead;  and  he  might  also  bring  this  action  after  the  ex- 
piration of  a  year  prevented  his  bringing  that  *  vi  bonorum 
raptoTurti^  • 

This  action  united  in  its  effects  the  vindicatio  or  condictio, 
and  also  the  recovery  of  a  penalty.  As  it  was  partly  penal, 
it  could  not  be  brought  against  the  heirs  of  the  thiei 
(D.xlviL8.2.27.) 
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1.  Quia  iamen  ita  competit  h»c 
actio,  si  dolo  malo  quiaque  rapuerit, 
qui  aliquo  errore  inductus  suam  rem 
ease  ezistimaiis  et  imprudeos  juiis 
eo  animo  rapuit,  quasi  domino  liceat 
etiam  per  vim  rem  suam  auferre  a 
poflseasoribus,  absolvi  debet:  cui 
scilicet  conveniens  est,  nee  furti 
teneri  eum  qui  eodem  hoc  animo 
lapuit  Sed  ne,  dum  talia  excogi- 
tentur,inveniaturvia  perquam  rap- 
tores  impune  suam  exeroeant  avari- 
tiam,  melius  divaiibus  consti  tu  tioni- 
bus  pro  hac  parte  prospectum  est, 
ut  nemini  liceat  vi  rapere  rem  mo- 
bilem  vel  se  moventem,  licet  suam 
eamdem  rem  existimet:  sed  si  quis 
contra  statuta  fecerit,  rei  quidem 
snsB  dominio  cadere;  sin  autem 
aliena  sit,  poet  restituttonem  ejus 
etiam  lestimationem  ejusdem  rei 
prsestare.  Quod  non  solum  in  mo- 
oiUbus  rebus  qu»  rapi  possant, 
constittttiones  obtinere  censuerunt^ 
sed  etiam  in  invasionibus  qusD  circa 
res  soli  fiunt,  ut  ex  hac  causa  omni 
lapina  homines  abetineant 


D.  xlvii.  8.  2.  18;  0.  viii.  4.  7. 


1.  As.  however,  this  action  can 
only  be  brought  against  a  person  who 
robs  with  the  intent  of  committing 
a  wilful  wrong,  if  any  one  takes  by 
force  a  thing,  thinking  himself,  by 
a  mistake,  to  be  the  owner,  and,  in 
ignorance  of  the  law,  believing  it  per* 
mitted  to  an  owner  to  take  away,  even 
by  force,  a  thing  belonging  to  himself 
from  persons  in  whose  possession  it  is, 
he  ought  to  be  held  discharged  of  this 
action,  nor  in  such  a  case  would  he 
be  liable  to  an  action  of  theft  But 
lest  robbers,  under  the  cover  of  such 
an  excuse,  should  find  means  of  gra- 
tifying their  avarice  with  impunity, 
the  imperial  constitutions  have  nuiae 
a  vrise  alteration,  by  providing  that 
no  one  may  carry  on  by  force  a  thing 
that  is  moveable,  or  moves  itself,  al- 
though he  thinks  himself  the  owner. 
If  any  one  acts  contrary  to  these  con- 
stitutions, he  is,  if  the  thing  is  his, 
to  cease  to  be  owner  of  it;  if  it  is 
not,  he  is  not  only  to  restore  the 
thing  taken,  but  also  to  pay  its  value. 
The  constitutions  have  declared  these 
rules  applicable,  not  only  in  the  case 
of  moveables  of  a  nature  to  be  carried 
off  by  force,  but  also  to  the  forcible 
entries  made  upon  immoveables,  in 
order  that  every  kind  of  violent  rob- 
bery may  be  prevented. 


2.  Sane  in  hac  actione  non  utique 
expectatur  rem  in  bonis  actoris 
esse ;  nam  sive  io  bonis  sit  sive  non 
sit,  a  tameu  ex  bonis  sit,  locum 
hsBC  actio  habebit :  quare  sive 
locata,  sive  commodata,  sive  pig- 
norata,  sive  etiam  deposita  sit  apud 
Titium  sic  ut  inters! t  ejus  earn  rem 
non  auferri,  veluti  si  in  re  deposita 
culpam  quoque  promisit,  sive  bona 
fide  possideat,  sive  usumfructum  in 
ea  quis  habeat,  vel  quod  aliud  jus 
ut  intersit  ejus  non  rapi,  dicendum 
est  competere  ei  banc  actionem,  ut 
non  dominium  accipiat,  sed  illud 
solum  quod  ex  bonis  ejus  qui 
rapinam  passus  est,  id  est,  quod  ex 
suDstantia  ejus  ablatum  esse  pro- 
ponatur.  £t  generaliter  dicenduin 
est,  ex  quibus  causis  furti  actio 
competit  in  le  dam  facta,  ex  iia- 


2.  In  this  action  it  is  not  necessary 
that  the  thing  should  have  been  part 
of  the  goods  of  the  plaintiff;  for  whe- 
ther it  has  been  part  of  his  goods  or 
not,  yet  if  it  has  been  taken  from 
among  his  goods,  the  action  may  be 
brought  Consequently,  if  anything 
has  been  let,  lent,  or  given  in  pledge 
to  Titius,  or  deposited  with  him,  so 
that  he  has  an  interest  in  its  not  being 
taken  away  by  force,  as,  for  instance, 
he  has  engaged  to  be  answerable  for 
even  any  mult  committed  respecting 
it ;  or  if  he  possesses  it  bonajide,  or 
has  the  usufruct  of  it,  or  has  any  other 
legal  interest  in  its  not  being  taken 
away  by  force,  this  action  may  be 
brought,  not  to  give  him  the  owner- 
ship in  the  thing,  but  merely  to 
restore  him  what  he  haa  lost  by  the 
thing  being  taken  away  from  out  of 
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dem  cansis  omnes  habete  haac  ac-    his  goods,  that  is,  from  oat  of  his 
tionem.  property.    And  geoeTally,  wb  may 

say,  that  the  same  causes  which 
would  give  rise  to  an  action  of  theft, 
if  the  theft  is  committed  secretly, 
will  give  rise  to  this  action,  if  it  is 
committed  with  force. 
D.  xlTii.  8.  2.  22-24. 

In  order  to  make  the  punishment  of  an  open  and  flagrant 
violation  of  law  more  severe  than  that  of  a  secret  theft,  the 
very  slightest  interest  in  the  thing  taken  was  sufBcient  to  enable 
a  plaintiflf  to  bring  the  action  vi  bonorum  raptorum.  For 
instance,  a  mere  depositary  could  bring  it,  although  his  interest 
was  not  great  enough  to  permit  of  his  bringing  an  dcHofuHi. 


Tit.  IIL    DE  LEGE  AQUILIA. 


Damni  injuri»  actio  constitaitur  The  action  damni  mftiria  is  esta- 
per  legem  Aquiliam :  cujos  primo  hlished  by  the  lex  AquUia,  of  which 
capite  cautum  est  ut  si  quis  alien um  the  first  head  provides,  that  if  any 
hominem,  alienamve  quadrupedem  one  shall  have  wrongfully  killed  a 
quee  pecudum  numero  sit,  injuria  slave,  or  a  four-foot^  beast,  being 
Occident,  quanti  ea  res  in  eo  anno  one  of  those  reckoned  among  cattle, 
plurimi  fuerit,  tantum  domino  dare  belonging  to  another,  he  shall  be 
oamnetur.  condemned  to  pay  the  owner  the 

greatest  value  which  the  thing  has 
possessed  at  any  time  within  a  year 
previously. 
Gal  iii.  210. 

The  lex  Aquilia  was,  as  Ulpian  informs  us  (D.  ix.  2. 1),  a 
plebiscitum  made  on  the  proposition  of  the  tribune  Aquilius. 
It  made  an  alteration  in  all  the  previous  laws,  including  those 
of  the  Twelve  Tables,  which  had  treated  of  damage  wrong- 
fully done  (de  damno  injuria).  Theophilus  says  it  was 
passed  at  the  time  of  the  secession  of  the  plebs,  meaning, 
probably,  that  to  the  Janioulum,  in  the  year  468  A.n.c. 
(Paraphrase  on  paragr.  15.) 

A  fragment  of  Gaius  in  the  Digest  (D.  ix.  2.  2)  contains 
the  terms  of  this  first  head  of  the  l^  Aquilia :  *  Qui  aervum 
aervamve  alienum  oXienarave  quadrupedem  velpecudem  ivr' 
juria  occiderity  quanti  id  in  eo  anno  plurimi  fuerit^  tantwm 
cea  dare  domino  daw,natu8  eeto,^ 

1.  Quod  autem  non  pnecise  de  1.  As  the  law  does  not  speak  gene^ 

quadrupede,  sed  de  ea  tantum  qusB  lally  of  four-footed  beasts,  but  only 

pecudum  numero  est,  cavetnr,  eo  of  those  which  are  reckoned  among 

pertinet  ut  neque  de  feris  bestiis  cattle,wamay  consider  its  proriiions 
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neqne  de  euiibiis  eautum  esse  in- 
teliigamus,  sed  de  iis  tantum  qu» 
proprie  pasci  dicuntor,  quales  sunt 
eqiu,miui,  asini,  OTe8.boT«s,capnB. 
De  suibufl  quoque,  idem  placuit; 
nam  et  sues  pecadum  appellatione 
eontinentur,  quia  et  hi  ffregatim 
pascnntur.  SicdeniqQeetHomenia 
in  Odyseea  ait,  sicut  MduB  Marcia- 
nuB  in  soIb  InatitutionibiiB  refeit: — 
AyiiC   rovyt    ohko^i  irafnifttvov  *   at 

ik  viftfovrtu 
UAp    KSpaKOQ  wirp^f  M  rg  icp^vy 

*Apt&ou(ry, 

I).xi.2.2.2; 


as  not  applying  to  dogs  or  wild  ani- 
mals, but  only  to  animalB  which  may 
be  properly  said  to  feed  in  herds,  as 
horses,  mules,  asses,  sheep,  oxen, 
^tS|  and  also  swine,  for  toey  are 
included  in  the  term  cattle,  lor  they 
feed  in  herds.  Thus  Homer  says,  as 
iElius  MartianuB  quotes  in  his  In- 
stitutes,— 

'  You  will  find  him  seated  by  his 
swine,  and  they  are  feeding  by  the 
rock  of  Corax,  near  the  spring  Are- 
thusa.* 

D.  xxxiL  65.  4. 


The  pAflsage  is  from  Od.  13.  407. 


2.  Injuria  autem  occidere  intelli- 

g'tur,  qui  nullo jure  occidit  Itaque 
tronem  qui  occidit,  non  tenetur, 
utique  si  aiiter  periculum  efiugere 
non  potest 


2.  To  kill  wrongfully  is  to  kill 
without  any  right;  consequently,  a 
person  who  kills  a  thief  is  not  liable 
to  this  action,  that  is,  if  he  could  not 
otherwise  avoid  the  danger  with 
which  he  was  threatened. 


D.  ix.  2.  6,  pr.  and  1. 

It  was  not  necessary  to  consider  the  intent  with  which  the 
damage  was  done.  Was  it  done  ^ nuUo  jureV  if  so,  the  lex 
Aqwilia  applied.' 


3.  Ac  ne  is  quidem  hac  lege  te- 
netur, qui  casu  occidit,  si  modo 
culpa  ejus  nulla  inreniatur;  nam 
alioquin  non  minus  quam  ex  dolo 
ex  culpa  qtdsque  hac  lege  tenetur. 


8.  Nor  is  a  person  made  liable  by 
this  law,  who  has  killed  by  acddeni^ 
provided  there  is  no  fault  on  his  part^ 
for  this  law  punishes  fault  as  well  as 
wilful  wrongHloing. 


Gai.  iiL  202.  211. 


4.  Itaque  si  quis  dum  jaculis  ludit 
vel  exerdtatur,  transeuntem  ser- 
Tum  tuum  trajecerit,  distinguitur: 
nam  si  id  a  milite  in  campo  eove 
ubi  soli  turn  eat  exercitari,  admissum 
est,  nulla  culpa  ejus  intelligitur; 
si  alius  tale  ^uid  admisit,  culpee  reus 
est  Idem  juris  est  de  milite,  si  in 
alio  loco  quam  qui  exercitandis 
militibus  destinatus  est,  id  admisit 


D.ix. 


4.  Consequently,  if  any  one  playing 
or  practising  with  a  javelin,  pierces 
with  it  your  slave  as  he  goes  by,  there 
is  a  distinction  made;  if  the  accident 
befalls  a  soldier  while  in  the  camp, 
or  other  place  appropriated  to  mih- 
tary  exercises,  there  is  no  fault  in  the 
soldier,  but  there  would  be  in  any  one 
else  besides  a  soldier,  and  the  soldier 
himself  would  be  in  fault  if  he  in- 
flicted such  an  injury  in  any  other 
place  than  one  appropriated  to  mili- 
tary exercises. 
2.  0.  4. 


5.  Item  si  putator,  ex  arbore  de-        6.  If,  again,  any  one,  in  nruning  a 
j ecto  ramo,  servum  tuum  traoseun-    tree,by  letting  a  bough  fall, Idlls  your 
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tern  Occident :  si  prope  Tiam  pub- 
licam  aut  Ticinalem  id  factum  est, 
neque  proclamairit  ut  casus  evitari 
possity  culpse  reus  est;  si  procla- 
mairit,  nee  ille  curavit  cavere,  extra 
culpam  esse  putator.  i£que  extra 
culpam  esse  intelligitur,  si  seorsum 
a  via  forte  yel  in  medio  fundo 
csBdebat,  licet  non  proclamavit; 
quia  in  eo  loco  nulli  extraneo  jus 
fuerat  versandi. 


slave  who  is  passing,  and  tHs  takes 
place  near  a  public  way,  or  a  way  be- 
longing to  a  neighbour,  and  he  has 
not  cried  out  to  make  persons  take 
care,  he  is  in  fault ;  but  if  he  called 
out,  and  thepasser-by  would  not  take 
care,  he  is  not  to  blame.  He  is  also 
equally  free  from  blame  if  he  was 
cutting  far  from  any  public  way,  or  in 
the  middle  of  a  field,  even  though  he 
has  not  called  out,  for  by  such  a 
place  no  stranger  has  a  rignt  to  pass. 
D.  ix.  2.  81. 


6.  FrsBterea  si  medicus  (}ui  ser- 
yumtuum  secuit,  dereliquent  cura- 
tionem,  atque  ob  id  mortuus  fuerit 
servusy  culp»  reus  est. 


6.  So,  again,  a  physician  who  has 
performed  an  operation  on  your 
slave,  and  then  neglected  to  attend 
to  his  cure,  so  that  the  slave  dies,  is 
guilty  of  a  fault. 
ix,2.  8. 


7.  Imperitia  quoque  culpas  ad- 
numeratur:  veluti  si  medicus  ideo 
servum  tuum  occiderit,  quod  eum 
male  secuerit,  aut  perperam  ei  me- 
dicameutum  dedent. 


7.  Unskilfulnees  is  also  a  fault,  as, 
if  a  physician  kills  your  slave  by  un- 
skilfully performing  an  operation  on 
him,  or  by  giving  him  wrong  medi- 
cines. 
D.  ix.  2.  7.  8 ;  D.  ix.  2.  8;  D.  1. 17.  182. 


8.  Impetu  quoque  mularum,qua8 
mulio  propter  imperitiam  retinere 
non  potuerit,  si  servus  tuus  op- 
presaus  fuerit,  culpse  reus  est  muUo ; 
sed  et  si  propter  infirmitatem  eas 
retinere  non  potuerit,  cum  alius 
firmior  retinere  potuisset,  seque 
culpse  tenetur.  Eadem  placuerunt 
de  eo  c^uoque  qui,  cum  ^uo  vehe- 
retur,  impetum  ejus  aut  propter 
infirmitatem  aut  propter  imperitiam 
suam  retinere  non  potuerit. 

D.  ix. 

9.  His  autem  verbis  legis,  quanti 
in  eo  anno  plurimi  fuerit,  ilia  sen- 
tentia  expnmitur,  ut  si  quis  homi- 
nem  tuum  qui  hodie  claudus  aut 
mancus  aut  luscus  erit,  occiderit, 
qui  in  eo  anno  inteprer  et  pretiosus 
fuerit  non  tanti  teneatur  quanti 
hodie  erit,  sed  quanti  in  eo  anno 
plurimi  fuerit.  Qua  ratione  credi- 
tum  est  pcenalem  esse  hujus  legis 
actionem,  <}uia  non  solum  tanti 
quisque  obligatur  quantum  danmi 
dederit,sed  aliquando  longe  pluris: 
ideoque  constat  in  heredem  eam 


8.  So,  too,  if  a  muleteer,  through 
his  want  of  skill,  cannot  manage  his 
mules,  and  runs  over  your  slave,  he 
is  guilty  of  a  fault  As,  also,  he 
would  be  if  he  could  not  hold  them 
in  on  account  of  his  weakness,  pro- 
vided that  a  stronger  man  could  have 
held  them  in.  The  same  decisions 
apply  to  an  unskilful  or  infirm  horse- 
man, unable  to  manage  his  horse. 


2.  8. 1. 

9.  The  words  above  quoted,  'the 
greatest  value  the  thing  has  possessed 
at  any  time  within  a  year  previously,* 
mean  that  if  your  slave  is  killed, 
being  at  the  time  of  his  death  lame, 
maimed,  or  one-eyed,  but  having 
been  within  a  year  quite  sound  and 
of  considerable  value,  the  person  who 
kills  him  is  bound  to  pay,  not  his 
actual  value,  but  the  greatest  yalue 
he  ever  possessed  within  the  year. 
Hence,  this  action  maybe  said  to  be 
penal,  as  a  person  is  bound  under  it 
not  only  for  the  damage  he  has  done^ 
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actionem  non  trannre,  quie  tran- 
situra  fiiis^et,  si  ultra  damnum 
numquam  lis  asstimaretur. 


but  for  much  more ;  and,  therefore, 
the  action  does  not  pasn  against  his 
heir,  as  it  would  have  done  if  the 
condemnation  had  not  exceeded  the 
amount  of  the  actual  damage. 
Gai.  iii.  2145  D.  ix.  2.  28.  8.  8. 


10.  Illud  non  ex  Terrbis  legis,  sed 
ex  interpretatione  placnit,  noo  so- 
lum perempti  corporis  SBStimatio- 
nem  babendam  esee,  secundum  ea 
qu«  diximusy  sed  eo  amplius  quid- 
fluid  prsBterea  perempto  eo  corpore 
aamni  nobis  aliatum  fiierit :  veluti 
si  serrum  tunm  heredem  ab  aliquo 
institutum  antea  quia  occiderit, 
quam  jussu  tuo  adiret,  nam  heredi- 
tatis  quoque  amissie  rationem  esse 
babendam  constat.  Item  si  ex  pari 
mularum  imam,  vel  ex  quadriga 
equorum  unum  occiderit,  vel  ex 
comoedis  unus  servus  occisus  fuerit, 
non  solum  occisi  fit  sstimatio ;  sed 
eo  amplius  id  quoque  computatur, 
quanti  depretiati  sunt  qm  super- 
simt 

Gai.  iii.  212; 

11.  Liberum  autem  est  ei  cujus 
servus  occisus  fuerit,  et  judido  pri- 
vate legis  Aquiliffi  damnum  perse- 
qui,  et  capitaiis  criminis  eum  reum 
ncere. 


10.  It  has  been  decided,  not  by 
virtue  of  the  actual  wording  of  the 
law,  but  by  interpretntion,  that  not 
only  is  the  value  of  the  thing  perish- 
ing to  be  estimated  as  we  have  said, 
but  also  the  loss  which  in  any  way 
we  incur  by  its  perishing ;  as,  for  in- 
stance, if  your  slave  naving  been 
instituted  heir  by  some  one  is  killed 
before  he  enters  at  your  command  on 
the  inheritance,  the  loss  of  the  in- 
heritance should  be  taken  accoun{  of. 
So,  too,  if  one  of  a  pair  of  mules,  or 
of  a  set  of  four  horses,  or  one  slave 
of  a  band  of  comedians,  is  killed, 
account  is  to  be  taken  not  only  of 
the  value  of  the  thing  killed,  but 
also  of  the  diminished  value  of  what 
remains. 

D.  ix.  2.  22. 1. 

11.  The  master  of  a  slave  who  is 
killed  may  bring  a  private  action  for 
the  damages  given  oy  the  lex  AqtiiUa, 
and  also  bring  a  capital  action  against 
the  murderer. 


Gai.  iii.  218. 

A  crimen  capUale  was  one  which  affected  the  captd  of  the 
condemned.  The  lex  Cornelia  (D.  ix.  2.  23.  9 ;  see  also  Title 
18.  5,  of  this  Book)  gave  the  master  the  power  to  bring  a 
criminal  accusation  against  the  murderer.  The  Code  (iii.  35. 
3)  contains  a  rescript  of  the  Emperor  Gordian,  stating  it  as 
undoubted  law  that  a  criminal  accusation  did  not  prevent  a 
master  also  bringing  a  private  action  under  the  lex  AquUia. 

12.  Caput  secundum  legia  Aqui-  12.  The  second  head  of  the  lex 
lie  in  usu  non  est  Aquilia  is  not  now  in  use. 

Gai.  iii.  216  J  D.  ix.  2.  27.  4. 

We  learn  from  Gtiius  (Gai.  iii.  215)  that  the  second  head  of 
the  lex  Aquilia  gave  an  action  for  the  full  value  of  the  injury 
sustained  to  a  stipulator,  whose  claim  was  extinguished  by  an 
adstipulator  releasing  the  debtor  by  acceptilation.  ( See  Bk.  iii. 
Tit  29.)  The  stipulator  might  also  bring  an  actio  TnandcUi 
against  the  adstipulator^  if  he  preferred  doing  so ;  but^  as  we 
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see  from  Title  16  of  this  Book  (paragr.  1),  proceeding  under 
the  lex  Aquilia  gave  the  plaintiff  the  advantage  of  having 
the  amount  he  recovered  increased  if  the  defendant  denied 
his  liability. 


13.  Capite  tertio  de  omni  cetero 
damno  cavetur.  Itaque  si  quia 
serrum^  vel  earn  quadrupedem  qiue 
pecudum  numero  est,  vubieraTerity 
sive  earn  quadrupedem  qujB  pecu- 
dum numero  non  est,  veluti  caoem 
aut  feram  bestiam  yulneraveiit  aut 
Occident,  hoc  capite  actio  consti- 
tuitur.  In  cetens  quoque  omnibus 
animalibus,  item  in  omnibus  rebus 
qusB  an ima  carent,  damnum  injuria 


13.  The  third  head  provides  for 
every  kind  of  damaoe :  and,  therefore, 
if  a  slave  is  wounded  or  killed,  or  a 
four-footed  beast,  whether  of  those 
reckoned  among  cattle  or  not,  as  a 
dog  or  wild  beast,  an  action  may  be 
brought  under  the  third  head.  Com- 
pensation may  also  be  obtained  under 
it  forallwron^ul  injui^  to  animals  or 
inanimate  thmgs,  and,  in  fact,  for 
anything  burnt,  broken,  or  fi^ctured 


datum  hac  parte  vindicatur :  si  quid  although  the  word  broken  (ruptum) 

enim  ustum  aut  ruptum  aut  frac-  would  have  sufficed   for  all  these 

turn  fuerit,  actio  ex  noc  capite  con-  cases ;  for  a  thin^  is  rtq}tufn  which  is 

stituitur,  quamquam  poterat  sola  in  any  way  spoilt  (corruptum).  so 

rupti   appellatio    in   omnes    istas  that   not  only  things   fractured  or 

causas  sufficere ;  ruptum  enim  in-  burnt,  but  also  things  cut,  bruised^ 


spilt,  or  in  any  way  destroyed  or 
deteriorated,  may  be  said  to  be 
rupta.  It  has  also  been  decided,  that 
any  one  who  mixes  anything  with 
the  oil  or  wine  of  another,  so  as  to 
spoil  the  goodness  of  the  wine  or  oil, 
is  liable  under  this  head  of  the  far 
Aqmiia, 


telligitur,  quod  quoquo  modo  cor- 
ruptum est.  Unde  non  solum 
fracta  aut  usta,  sed  etiam  scissa  et 
coUisa  et  e^sa,  et  (^uoquo  modo 
perempta  atque  detenora  facta,  hoc 
verbocontinentur:  denique  respon- 
sum  est,  si  quis  in  alienum  vinum 
aut  oleum  id  immiserit  quo  natu- 
ralis  bonitaa  vini  aut  olei  corrumpe- 
retur,  ex  hac  parte  legia  eum  teneri. 

GAi.iii.  217;  D.  ix.  2. 27. 15. 

The  terms  of  this  third  head  of  the  Aquilian  law  are  given 
by  Ulpian  (D.  ix.  2.  27.  6) :  *  Cceterarwrn  rerwm^  prtEter 
hominem  et  pecudem  occiaos^  si  qnie  cUteri  damnum  fadtj 
quod  uaaerU^  fregerity  ruperit  injuria  quanti  ea  res  erit  in 
diebua  trigvnta  proxmis,  ta/ntum  cea  domino  dare  dammas 
estoJ^ 


14.  niud  palam  est,  sicut  ex 
primo  capite  ita  demum  quisque 
tenetur  si  dolo  aut  culpa  ejus  homo 
aut  quadrupes  occisus  occisave  fu- 
erit,  ita  ex  hoc  capite  de  dolo  aut 
culpa  de  cetero  oanmo  ^uemque 
teneri.  Hoc  tamen  capite,  non 
ouanti  in  eo  anno,  sed  quanti  in 
aiebus  triginta  proximis  res  fuerit, 
obligatur  is  qui  damnum  dederit. 


Gai.  iii.  218 


14  It  fs  evident  that,  as  a  person 
is  liable  under  the  first  head,  if  by 
wilful  injury  or  bv  his  fault  he  kills 
a  slave  or  a  four-footed  beast,  so  by 
this  head,  a  person  is  liable  for  every 
other  damage,  if  there  is  wrongful 
injury  or  fault  in  what  he  does.  But 
in  this  case,  the  offender  is  bound  te 
pay  the  peatest  value  the  thing  has 
possessed,  not  within  the  year  next 
preceding,  but  the  thirty  days  next 
preceding. 
;  D.  ix.  2.  80.  8. 
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15.  Ac  &•  plufimi  qnidem  yon 
bum  Adjicitur;  sed  Siibino  recte 
placuit,  perinde  habendum  oestima- 
tionemac  si  etiam  hac  parte  pluiimi 
yerbum  adjectum  fuiaaet:  nam 
plebem  Romanam  qu»  Aquilio 
tribuno  Togante  banc  legem  tulit, 
contentam  fuiaae  quod  prima  parte 
60  yerbo  uaa  est. 


15.  Eyentbe  woidpAn'mt,i.e.of 

the  ffraateet  yalue,  is  not  expressed 
in  this  case.  But  Sabinus  was  rightly 
of  opinion,  that  the  estinuition  ought 
to  be  made  as  if  this  word  were  in 
the  law.  since  it  must  haye  been  that 
the  plebeians,  who  were  the  authors 
of  this  law  on  the  motion  of  the 
tribune  Aquilius,  thought  it  sufficient 
to  haye  used  the  wora  in  the  first 
head  of  the  law. 

GAi.iiL218j  D.ix.  2.1.  1. 


16.  Butthe  direct  aetion  under  this 
law  can  only  be  brought  if  any  one 
haS;  with  his  own  body,  done  damage, 
and  consequently  utiles  aciiones  are 
giyen  against  the  person  who  does 
damage  in  any  other  way,  as,  for 
instance,  against  one  who  shuts  up  a 
slave  or  a  beast,  so  as  to  produce 
death  by  hunger:  who  driyes  a  horse 
BO  fast  as  to  niock  him  to  pieces,  or 
driyes  cattle  oyer  a  precipice,  or  per- 
suades another  man's  slaye  to  chmb 
a  tree,  or  go  down  into  a  well,  and 
the  slaye  in  climbing  or  descendinff 
is  killed  or  maimed,  then  a  utiks 
actio  is  fiiyen  against  him.  But  if 
any  one  has  flung  the  slaye  of  an- 
other from  a  bridge  or  a  bank  into  a 
riy er,  and  the  slaye  is  drowned,  then, 
as  he  has  actually  flung  him  down, 
there  can  be  no  difficulty  in  deciding 
that  he  has  caused  the  damage  with 
his  own  body,  and  consequently  he  is 
directly  liable  under  the  lexAquiha, 
But  if  no  damage  has  been  done 
by  the  body,  nor  to  the  body,  but 
damage  has  been  done  in  some  other 
way,  the  actio  directa  and  the  actio 
utiUi  are  both  inapplicable,  imd  an 
actio  in  factum  is  given  against  the 
wrong-doer )  for  instance,  if  any  one 
through  compassion  has  loosed  the 
fetters  of  a  slaye,  to  enable  him  to 
escape. 

Gai.  iii.  219 ;  li.  ix.  2.  33. 1 ;  D.  iy.  3.  7.  7. 

If  the  injury  were  done,  to  use  the  language  of  the  jurists, 
corpore  corporis  that  is,  with  direct  bodily  force,  to  the  body 
of  a  slave  or  beast,  the  actio  {Ugia)  AquUice  had  place.  If 
it  were  done  corporis  but  indirectly  and  not  ccnrpare,  the  actio 
utilie  AquUioB  had  place.  If  it  were  done  neither  to  the  body, 


16.  Cetemm  placuit  ita  demum 
directam  ex  hac  lege  actionem  esse, 
si  quis  pnecipue  corpore  suo  dam- 
num dederit.  Ideoque  in  eum  qui 
alio  modo  damnum  dederit,  utiles 
actionee  dan  solent,  yeluti  si  quis 
bominem  alienum  aut  pecus  ita  in- 
cluserit  ut  fame  necaretur,  aut  ju- 
mentum  tam  yehementer  egerit  ut 
rumperetur,  aut  pecus  in  tantum 
ezagitayerit  ut  pnecipitaretur,  aut 
si  quis  alieno  servo  persuaserit  ut 
in  arborem  ascenderet  yel  in  pu- 
teum  descenderet,  et  is  ascendendo 
yel  descendendo  aut  mortuus  aut 
aliqua  corporis  parte  liesus  fueiit, 
utilis  actio  in  eum  datur.  Sed  si 
quis  alienum  servum  aut  de  ponte 
aut  de  ripa  in  flumen  dejecerit,  et 
is  sufibcatus  fuerit,  eo  quod  projecit 
corpore  suo  damnum  dedisse  non 
difficulter  intelligi  potent,  ideooue 
ipsa  lege  Aquilia  tenetur.  Sea  si 
non  corpore  damnum  datum,  neque 
corpus  fsesum  fuerit,  sed  alio  modo 
damnum  alicui  contigerit,  cum  non 
sufficit  neque  directa  neque  utilis 
Aquilia,  placuit,  eum  qui  obnoxius 
fuerit.  in  factum  actione  teneri: 
veluti  si  quis  misericordia  ductus 
alienum  servum  compeditum  sol-* 
yerit,  ut  fugeret 
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nor  yet  with  direct  bodily  force,  the  actio  must  be  brought  in 
fdctum,  that  is,  on  the  particular  circumstances  of  the  case. 

The  directa  actio  AquUicB  could  only  be  brought  by  the 
owner ;  the  utilia  might  be  brought  by  the  possessor,  usu- 
fructuary, and  others  having  an  interest  less  than  that  of 
ownership. 

As  the  action  under  the  lex  AquUia  was  penal,  the  whole 
sum  recoverable  against  one  could  be  recovered  separately 
against  each  or  more  than  one  offender. 

If  the  defendant  denied  his  liability,  the  lex  AqiiUia  in- 
flicted a  double  penalty,  adverstis  inficiantem  m  duplum 
a^jtio  eat     (D.  ix.  2.  2. 1.) 

It  might  very  often  happen  that  the  person  injured  could 
also  bring  an  action  arising  from  a  contract  against  the  doer 
of  the  injury,  as,  for  instance,  an  actio  pro  sodo^  mandati, 
depositij  if  the  person  who  did  the  injury  were  a  partner,  a 
mandatary,  or  depositary  of  the  person  to  whom  the  injury 
was  done.  In  such  a  case  he  could  either  bring  the  action  on 
the  contract,  or  proceed  under  the  lex  AquUia.  He  could 
not  do  both,  but  if  be  brought  the  action  on  the  contract^ 
and  then  found  that  if  he  had  proceeded  under  the  lex 
Aquilia  he  would  have  recovered  a  larger  sum,  he  was 
allowed  to  bring  an  action  under  the  lex  Aquilia  to  recover 
the  surplus.     (D.  ix.  2.  7. 8 ;  D.  xliv.  7.  34.  2.) 

The  subject  of  damnum  is  hardly  noticed  in  the  Institutes 
except  in  connection  with  the  lex  Aquilia.  (See  Bk.  iii.  Tit. 
18.  2.)  By  davfinuTn  is  meant  the  diminution  of  a  man's 
property,  and  it  is  treated  of  in  the  Digest  according  as  it  is 
factum^  that  is  already  done,  or  infectum^  that  is  appre- 
hended. (D.  xxxix.  2.)  Damnum  factum,  more  usually 
termed  simply  damnum,  might  arise  from  a  mere  accident,  or 
from  the  free  will  of  another.  If  it  arose  in  the  latter  way,  it 
might  have  arisen  in  the  exercise  of  a  right  enjoyed  by  the 
person  causing  it,  and  then  no  reparation  had  to  be  made  for 
causing  it,  non  videtur  vim  facere  qui  jure  8uo  utitur  (D.  L. 
17. 155);  or  it  might  have  been  done  wrongfully,  dam/aam 
injuria  datum,,  and  then  the  person  injured  was  entitled  to 
compensation  according  to  the  rates  provided  by  the  lex 
Aquilia,  if  the  damage  came  within  the  scope  of  the  law ;  if 
it  did  not,  then  an  a^tio  in  factum,  was  given  (D.  ix.  2.  33. 1), 
and  compensation  was  made  at  rates  differing  according  to 
the  degree  of  wrong.  If  there  had  been  dolus  or  culpa  laJtOy 
the  compensation  was  regulated  by  the  value  peculiar  to  the 
person  injured :  if  the  degree  of  culpa  had  been  less,  the  com- 
mon value  was  the  measure  of  the  compensation.    In  cases  of 
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damnum  infedum,  the  owner  of  the  property  threatened 
could  call  on  the  owner  of  the  property  from  which  danger 
wa»  apprehended  to  give  security  against  any  loss  which  might 
thus  arise.     (D.  xxx.  12.  2.  5.  1.) 


Tit.  IV.    DE  INJURIIS. 


Injuria,  in  its  general  sense,  signi- 
fies eyerv  action  contrary  to  law ;  in 
a  special  sense,  it  means,  sometimes, 
the  same  as  cantumdia  (outrage), 
which  is  deriTed  from  con^emiMre,  the 
Greek  Mpcc;  sometimes  the  same  as 
culpa  (fault),  in  Greek  ddiKnfiaf  as  in 
the  lex  Aquiliay  which  speaks  of 
damage  done  upuria-,  sometimes  it 
has  the  sense  of  iniquity,  injustice,  or 
in  Greek  a^iKta;  for  a  person  against 
whom  the  praetor  or  juage  pronounces 
an  unjust  sentence,  is  said  to  have 
received  an  in,'uria, 
D.  xlvii.  10.  1. 

Injuria,  then,  is  used  in  three  senses — 1,  a  wrongful  act,  an 
act  done  nullo  jure ;  2,  the  fault  committed  by  a  judge  who 
givesjudgment  not  according  to /iw;  3,  an  outrage  or  affront. 


Generaliter  injuria  dicitur  omne 
quod  non  jure  fit :  specialiter,  alias 
contumelia  quae  a  contemnendo 
dicta  est,  quam  Gneci  vfiptv  appel- 
lant; alias  culpa,  quam  Grnci 
nfiKfifta  dicuntysicut  in  lege  Aquilia 
damnum  injuriso  accipitur;  alias 
iniquitas  et  mjustitia,  quam  Grasci 
actKuiv  vocant.  Cum  enim  pnetor 
vel  judex  non  jure  contra  quem 
pronuntiat,  injuiiam  accepisse  dici- 
tur. 


1.  Injuria  autem  committitur, 
non  solum  cum  quis  pugno,  puta, 
autfustibus  caesus  vel  etiam  ver- 
beratus  erit,  sed  et  si  cui  convicium 
factum  fuerit;  sive  cuius  bona  quasi 
debitoris,  qui  nihil  deberet,  posses^a 
fuerint  ab  eo  qui  intelligebat  nihil 
eum  sibi  debere ;  vel  si  quis  ad  in- 
famiam  alicujus  libellum  aut  car- 
men scripserit,  composuerit,  edi- 
derit,  dolove  malo  fecerit  quo  quid 
eorum  fieret;  sive  quis  matrem- 
familias  aut  pnetextatum  prsetex- 
tatamve  adsectatus  fuerit,sive  cujus 

Sudicitia  attentata  esse  dicetur,  et 
enique  aliis  pluribusmodisadmitti 
injuriam  manifestum  est. 

,  Gai.  iii. 


1.  An  injury  is  committed  not  only 
bjr  striking  with  the  fists,  or  striking 
with  clubs  or  the  lash,  but  also  by 
shouting  till  a  crowd  gathers  round 
any  one ;  by  taking  possession  of  any 
one's  goods,  pretending  that  he  is 
debtor  to  the  infiicter  of  the  injury, 
who  knows  he  has  no  claim  on  nim ; 
by  writing,  composing,  publishing  a 
libel  or  defamatory  verses  against 
any  one,  or  by  maliciously  contriving 
that  another  does  any  of  these  things; 
by  following  after  an  honest  woman, 
or  a  young  boy  or  girl;  by  attempting 
the  chastity  of  any  one;  and,  in 
short,  by  numberless  other  acts. 

220. 


Convicium,  Ulpian  gives  (D.  xlvii.  10. 15. 4)  the  following 
derivation  of  the  word : — *  Convicium  autem  dicitur  vel  a 
condtatione  vel  a  conventu^  hoc  eat,  a  collatione  vocuMy  quum 
enim,  in  unum  complures  voces  confo^ntur^  convicium  ap- 
peUatur,  quasi  convocium,^  any  proceeding  which  publicly 
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insults  or  annoys  another,  as  gathering  a  crowd  round  a  man's 
house,  or  shouting  out  scandd  respecting  another  to  a  mob. 

Malrem^familiaSj  i.e.  every  married  woman  of  honest  cha* 
racter. 

Prcetextatum^  am,  i.e.  still  wearing  the  prcetexta,  which 
was  put  off  at  the  age  of  puberty. 

Adaectatua  fuei^.  Ulpian  says  (D.  zlvii.  10.  15.  22), 
*  Adeectatur  qui  tctcitue  frequenter  sequUur^  aaaidua  enim 
frequentia  quasi  proebet  nonnullam  infamiam.* 

Pudidtia  attentat  Paul  says  (D.  xlvii.  10.  10),  *  At- 
tentari  pvdicitia  didtur  cum  id  agiturf  ut  ex  pudico  iny- 
pudious  ficU.'^ 

2.  Pfttitur  antem  quia  injuriam  2.  A  man  may  receiye  an  injurr, 
non  solum  per  semetipsum,  sed  not  only  in  his  own  jpenon,  but  in 
etiam  per  Hberoa  suoa  quos  in  po-  that  of  his  children  in  his  power,  and 
testate  habet ;  item  per  uxorem  even  in  that  of  his  wife^  according  to 
suam,  id  enim  ma^s  prsevaluit.  the  opinion  that  has  prevailed.  If, 
Itaque  si  fiHae  alicuius  yxsd  Titio  therefore,  you  injure  a  daughter  in 
nupta  est,  injuriam  feceris^  non  so-  the  power  of  her  father,  and  married 
lum  fili»  nomine  tecum  injuriarum  to  Titius,  the  action  for  the  injury 
agi  potest,  sed  etiam  patns  quoque  may  be  brought,  not  only  in  the  name 
et  mariti  nomine.  Contra  autem  of  the  daughter  herself,  but  also  in 
si  viro  injuria  facta  sit,  uxor  in-  that  of  the  father  or  the  husband, 
juriarum  agere  non  potest;  defend!  But,  if  a  husband  has  sustained  an 
enim  uzores  a  yiris,  non  viros  ab  injury,  the  wife  cannot  bring  theoctio 
uxoribus  ssquum  est.  Sed  et  socer  trt/unarum,  for  the  husband  is  the 
nurus  nomine  cujus  Tir  in  potestate  protector  of  the  wife,  not  the  wife  of 
est,  injuriarum  agere  potest  the  husband.  The  father-in-law  may 

also  bring  this  action  in  the  name  of 
his  daughter-in-law,  if  her  husband 
is  in  his  power. 
Gai.  iii.  221 ;  D.  xlvii.  10.  2 ;  D.  xlvii.  10. 1.  3. 

Each  person  injured  could  bring  an  action.  Take,  for 
instance,  the  case  of  a  married  woman.  She,  her  husband, 
her  own  father,  and  her  husband's,  have  each  an  action,  sup* 
posing  both  she  and  her  husband  are  in  potestate.  But  a  per- 
son in  potestate^  though  he  had  an  action,  could  not  bring  it 
himself,  except  in  certain  cases,  as  in  the  absence  of  the  pater^ 
familias.  The  pa^terfcmiilias  would  bring  the  action,  and 
could  sue  either  in  his  son's  name,  or  his  own.  The  amount 
recovered  in  the  respective  actions  dififered  according  to  the 
dignity  of  the  person  bringing  it  It  might  happen,  for  in- 
stance, that  the  son  was  of  higher  rank  than  the  father. 
CuTn  utrique  tamfilio  qiiam  pairi,  adquisita  actio  sit,  non 
eadem  utique  fadenda  cestimxitio  est:  cum  possit  propter 
filii  dignitatem  major  ipsi  quam  patri  injuria  fojcta  esse. 
(D.  zlviL  10. 30. 31. )    Although  the  wife  was  in  power  of  the 
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&tlier,  yet  her  husband  could  always  bring  an  action  for  in- 
jury done  to  her,  grounded  on  his  natural  duty  to  protect  her. 

3.  Servit  ftutem   ip^  quidein  8.  An    injury    cannot,    properly 

nulla  injuria  fieri  intelligitur,  aed  spealdngy  be  done  to  a  slave,  but  it  is 

domino  per  eos  fieri  videtur,  non  tne  master  who,  through  the  slave, 

tamen  iisdem  media  quibua  etiam  is  considered  to  be  injured ;  not, 

per  liberos  et  uxoree,  aed  ita  cum  however,  in  the  same  way  as  through 

quid  atrocius  commiBsum  fuerit,  et  a  child  or  wife,  but  only  when  the 

quod  aperte  ad  contumeliam  domi-  act  is  of  a  character  grave  enough  to 

ni  respicit :  veluti  si  quia  alienum  make  it  a  manifest  insult  to  the 


servum  verberaverit,  et  in  hunc  master,  as  if  a  person  has 
casum  actio  proponitur.  Atsiquis  severely  the  slave  of  another,  in 
servo  convicium  fecerit,  vel  pugno  which  case  this  action  is  given  against 
earn  percusserit,  nulla  in  eum  actio  him.  But  a  master  cannot  bring  an 
domino  oompetit  action  against  a  person  who  has  col« 

lected  a  crowd  round  his  slave,  or 
struck  him  with  his  fist 
Gai.  iii  222. 

Under  the  civil  law  the  master  could  not  bring  an  action 
for  injury  done  to  his  slave,  unless  the  injury  were  done  with 
intent  to  hurt  or  annoy  the  master.  But  the  praetor  gave  an 
action  pleno  jure,  i.  e.  which  could  be  brought  as  a  matter  of 
right,  if  the  slave  were  beaten  or  tortured  without  the  master's 
orders,  and  an  action  cognita  causae  i.  e.  allowed  if  the  cir- 
cumstances of  the  case  seemed,  on  inquiry,  to  furnish  good 
ground  for  it,  if  the  injury  had  been  slighter.  Begard  was  had, 
in  making  this  inquiry,  and  in  estimating  the  amount  of 
damage,  to  the  class  of  slaves  to  which  the  slave  belonged. 
(See  paragr.  7.)  The  slave  himself  could  in  no  case  bring  an 
action  for  injury  sustained  by  him.     (D.  xlvii.  10. 15. 34.) 

4.  Sicommuni  servo  injuria  facta  4.  If  an  injury  has  been  done  to  a 
ait,  ssquum  est,  non  pro  ea  parte  slave  held  in  common^  equity  de- 
qua  dominus  quisque  est,  ssstima-  mands  that  it  shall  he  estimated  not 
tionem  injurisB  fieri,  sed  ex  domi-  according  to  their  respective  shares 
norumper6ona,quiaipsi8  fit  injuria,  in  him,  hut  according  to  their  re- 
spective position,  for  it  is  the  masters 
who  are  mjured. 

If  the  co-proprietors  brought  the  action  for  injury  done,  or 
intended  to  be  done  to  them  through  their  slave,  then,  as  it  is 
said  in  the  text,  it  made  no  difference  what  was  the  amount 
of  their  interest  in  the  slave.  Each  bad  equally  had  an  insult 
offered  him.  But  the  co-proprietors  might  bring  a  praetorian 
action  for  harm  done  to  the  slave,  when  no  insult  or  hurt  was 
intended  to  them,  but  the  only  question  was,  how  much  was  the 
slave  damaged,  and  made  unfit  for  work,  and  then  the  amount 
recovered  was  divided  between  them,  proportionately  to  their 
respective  interests  in  the  slave.     (See  note  on  last  paragr.) 
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6.  Quod  a  usasfiructiu  in  Berro 
Titii  est,  proprietas  Maevii,  xnagiB 
MiBvio  injuria  fieri  intelligitur. 


6.  If  Titius  haa  the  usufruct,  an3 
MfiDTiuB  the  property  in  a  alave,  the 
injury  is  con8iden^d  to  be  done  rather 
to  M»viu8  than  to  Titiua. 
D.  xlviL  10.  15.  47. 


It  might,  however,  happen  that  it  could  be  shown  that  the 
intention  was  to  injure  and  insult  the  usufructuary  more  than 
the  proprietor.  (D.  xlvii.  10.  15. 48,)  No  one  but  the  pro- 
prietor could  bring  the  praetorian  action  for  the  injury  done 
to  the  slave. 


6.  Sed  n  libero  qui  tibi  bona  fide 
aervit,  injuria  facta  sit,  nulla  tibi 
actio  dabitur;  sed  suo  nomine  is 
experirinoterit,  ni^i  in  oontumeliam 
tuam  pulsatussit:  tunc  enim  corn- 
petit  et  tibi  injuriarum  actio.  Idem 
ergo  est  et  in  servo  alieno  bona  fide 
tibi  serviente,  ut  toties  admittatur 
injuriarum  actio,  ^uoties  in  tuam 
contumeliam  injuria  ei  facta  sit. 


D.  xlvii. 

7.  Poena  autem  injuriarum  ex 
lege  Duodecim  Tabularum,  propter 
membrum  quidem  ruptum  talio 
erat;  propter  os  vero  fractum  num- 
maritepoense  erant  constitutfe,  quasi 
in  magna  veterum  paupertate :  sed 
postea,  prsetores  permittebant  ipsis 
qui  injuriam  passi  sunt,  eam  sesti- 
mare,  ut  judex  vel  tanti  reum  con- 
demnet,  ^uanti  injuriam  passus 
sestimavent,  vel  minoris,  prout  ei 
visum  fuerit  Sed  poena  quidem 
injuriarum  qu»  ex  lege  Duodecim 
Tabularum  introducta  est,  in  de- 
suetudinemabiit;  quam  autem  prse- 
tores  introduxerunt,  <^u8B  etiam 
honoraria  appellatur,  m  judiciis 
frequentatur,  nam  secundum  gra- 
dum  dignitatis  vitseque  honestatem 
crescit  aut  minuitur  oestimatio  in- 
juriee:  qui  gradus  condemnationis 
et  Id  servili  persona  non  immerito 
servatur,  ut  aliud  in  servo  actore, 
aliud  in  medii  actus  homine,  aliud 
in  vilissimo  vel  compedito  consti- 
tuatur. 

Gai.  iii.  223,  224; 


6.  If  the  injury  has  been  done  to  a 
freeman,  who  serves  you  bona  Jide, 
you  have  no  action,  but  he  can  bring 
an  action  in  his  own  name,  unless  he 
has  been  injured  merely  to  insult 
you,  for,  in  that  case,  you  may  bring 
the  eutio  injuriarum.  So,  too,  with 
regard  to  a  slave  of  another  who 
serves  you  bona  fide,  you  may  bring 
this  action  whenever  the  slave  is  in- 
jured for  the  purpose  of  insulting 
you. 

10. 16.  48. 

7.  The  penalty  for  injuries  under 
the  law  of  the  Twelve  Tables,  was  a 
limb  for  a  limb,  but  if  only  a  bone 
was  fractured,  pecuniary  compensa- 
tion was  exacted  proportionate  to  the 
great  poverty  of  the  times.  After- 
wards, the  prsetor  permitted  the  in- 
jured parties  themselves  to  eittimate 
the  injury,  so  that  the  judge  should 
condemn  the  defendants  to  pay  the 
sum  estimated,  or  less,  as  he  may 
think  proper.  The  penalty  appointed 
by  the  Twelve  Tables  has  fallen  into 
desuetude,  but  that  introduced  by 
the  praetors,  and  termed  honorary, 
is  adopted  in  the  administration  of 
justice.  For,  according  to  the  rank 
and  character  of  the  person  injured, 
the  estimate  is  greater  or  less;  and  a 
similar  gradation  is  observed,  not  im- 
properly, even  with  regard  to  a  slave, 
one  amoiyit  being  paid  in  the  case  of 
a  slave  who  is  a  steward,  a  second  in 
that  of  a  slave  holding  an  office  of  an 
intermediate  class,  and  a  third  in 
that  of  one  of  the  lowest  rank,  or 
one  condemned  to  wear  fetters. 

D.  xlvii  10. 16.  44. 
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The  greater  part  of  the  edict  of  the  praetor  on  this  subject 
is  given  by  Ulpian  in  different  parts  of  the  extracts  from  his 
writings  (see  Digest,  xlvii.  10.  15). 


8.  Sed  et  lex  Cornelia  de  injuriis 
loquitur,  etinjuriarum  actionem  in- 
troiduxit,  qu»  competit  ob  earn  rem 
quod  se  pulaatum  quia  verbera- 


esse  dicat.  Domum  autem  accipi- 
mua,  si  ve  in  propria  domo  quis  habi- 
tat, siye  in  conaucta  vel  gratis  aive 
hoBpitio  receptuB  sit 


8.  The/!ftrCor»te/Malso  speaks  of  in- 
juries, and  introduced  an  tictio  inju- 
riorum,  which  maybe  bioueht  when 
any  one  alleges  that  he  has  been 
tumve,domumYesttamyiintroitam    struck  or  beaten,  or  that  his  house 

has  been  broken  into.  And  the  term 
'  his  house '  includes  one  which  be- 
longs to  him  and  in  which  he  lives, 
or  one  he  hires,  or  one  in  which  he 
is  received  gratuitously  or  as  a  guest. 
D.  xlvii.  10.  6,  pr.  and  2. 

The  Ux  Cornelia  de  Sicariis  (see  Tit.  18.  5),  though  chiefly 
directed  against  murderers,  also  contained  provisions  against 
other  deeds  of  violence.  Lex  itaque  Cornelia  ex  tribua  causis 
dedit  actionem :  quod  quia  pulsaius  verberatv^sve  domuave 
^U8  vi  introita  siL     (D.  xlvii.  10.  5.) 


0.  Atrox  injuriaseslimaturvel  ex 
facto,  veluti  si  quis  ah  aliquo  vulne- 
ratus  fuerit  vel  fustibus  cresus ;  vel 
ex  loco,  veluti  si  cui  in  theatro  vel 
in  foro  vel  in  conspectu  prsetoris 
injuria  facta  sit;  vel  ex  persona, 
veluti  si  magistratus  injunam  pas- 
8U8  fuerit,  vel  si  senatori  ab  nu- 
mili  injuria  facta  sit,  aut  parenti 
patronove  fiat  a  liberis  vel  lioertis : 
aHter  enim  senatoris  et  parentis 
patronique,  aliter  extranei  et  hu- 
milia  persons  injuria  sestimatur. 
Nonnunquam  et  locus  vulneris 
atrocem  mjuriam  facit,  veluti  si  in 
oculo  quis  percusserit.  Parvi  autem 
refert,utrumpatrifamilias  an  filio- 
familias  talis  injuria  facta  sit :  nam 
et  hffic  atrox  eestimabitur. 


9.  An  injunris  said  to  be  of  a  grave 
character,  either  from  the  nature  rf 
the  act,  as  if  any  one  is  wounded  or 
beaten  with  cIum  by  another,  or  from 
the  nature  of  the  place,  as  when  an 
injury  is  done  in  a  theatre,  a  furum, 
or  in  the  presence  of  the  pnetor; 
sometimes  from  the  qiiality  of  the 
person,  as  when  it  is  a  magistrate 
that  has  received  the  injury,  or  a 
senator  has  sustained  it  at  the  hands 
of  a  person  of  low  condition,  or  a 
parent  or  patron  at  the  handa  of  a 
child  or  freedman.  For  the  injury 
done  to  a  senator,  a  parent,  or  a 
patron  is  estimated  differently  from 
an  injury  done  to  a  person  of  low 
condition  or  to  a  stranger.  Some- 
times, it  is  the  part  of  the  body  in- 
jured that  jrives  the  character  to  the 
injury,  as  if  any  one  has  been  struck 
in  the  eye.  Nor  does  it  make  any 
difierence whether  such  an  injury  hiis 
been  done  to  a  paterfamilias  or  a 
JiUugfavnUas,  it  being  in  either  case 
considered  of  a  grave  character. 
Qai.  iii.  226;  D.  xlvii.  10.  7,  8;  D.  xlvii.  8,  9.  1,  2. 

If  the  injury  was  atrox,  a  freedman  might  bring  an  action 
against  his  patron,  and  the  emancipated  son  against  his  father, 
but  not  otherwise.  (D.  xlvii.  1 0.  7.  3.)  And  the  praetor  him- 
self»  in  cases  of  oitrox  injuria,  when  he  gave  the  formula  to 
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the  judge,  fixed  the  maximum  of  the  condemnatioD,  and  the 
judge  would  not  condemn  the  defendant  in  a  less  sum.  (Gai. 
iii.  224.) 


10.  In  sumniii  sciendum  est,  de 
omni  injuria  eum  qui  passus  est, 
posse  vel  crixninaliter  Rgere  vel  civi- 
liter.  Et  si  quidem  dvuiter  agatur, 
sestimatione  facta  secundum  quod 
dictum  est,  poena  imponitur;  sin 
autem  ciiminaliter,  omcio  judicis 
extraordinaria  poena  reo  irrogatur. 
Hoc  videlicet  obeeryando  qu^  Ze- 
noniana  constitutio  introduxit,  ut 
Tiri  illustres  quique  super  eos  sunt, 
et  per  procuratorem  possint  ac- 
tionem injuriarum  criminaliter  yel 
persequi  vel  suscipere,  secundum 
ejus  tenorem  quiexipsamanifestius 
apparet. 


10.  Lastly,  it  must  be  obserred, 
that  in  every  case  of  injury  he  who 
has  received  it  may  bring  either  a 
criminal  or  a  dviraction.  In  the 
latter,  it  is  a  sum  estimated  as  we 
have  said  that  constitutes  th  e  penalty ; 
in  the  former,  the  judge,  in  the  ex- 
ercise of  his  duty,  inflicts  on  the 
offender  an  extraordinary  punish- 
ment We  must,  however,  remark, 
that  a  constitution  of  Zeno  permits 
men  of  the  rank  of  ilhtdrisj  or  of  any 
higher  rank,  to  bring  or  defend  the 
actio  tf^juriarum  if  brought  criminaUy 
by  a  procurator,  as  may  be  seen  more 
clearly  by  reading  the  constitution 
iteelf. 


D.  xlvii.  10.  6  J  C.  ix.  86.  11. 

It  was  only  as  a  very  peculiar  exception  that  criminal 
actions  could,  like  private  actions,  be  brought  or  defended 
through  a  procurator. 

11.  Not  only  is  he  liable  to  the 
€U!lio  injuriarum  who  has  inflicted 
the  injury,  as,  for  instance,  the  per- 
son who  has  struck  the  blow ;  out 
he  also  who  has  maliciously  caused 
or  contrived  that  any  one  should  be 
struck. 


11.  Non  solum  autem  is  injuria- 
rum tenetur,  qui  fecit  injuiiam,  id 
est,  qui  percussi t ;  veru  m  ille  quoque 
contmeDitur,qui  dolo  fecit  vel  cura- 
vit  ut  cui  mala  pugno  percuteretur. 


D.  xlvii.  10, 11.  1. 


12.  IlflBC  actio  dissimulatione 
aboletur;  et  ideo  si  quis  injuriam 
dereliquerit,  hoc  est,  statim  passus 
ad  animum  suum  non  revocaverit, 
postea  ex  poenitentia  remissam  in- 
juriam non  potent  recolere. 


12.  This  action  is  extinguished  by 
a  person  dissembling  to  have  received 
the  injury ;  and,  therefore,  a  person 
who  has  taken  no  account  of  the  in- 
jury, that  is,  who  immediately  on 
receiving  it  has  shown  no  resent- 
ment at  it,  cannot  afterwards  change 
his  mind  and  resuscitate  the  injury 
he  has  allowed  to  rodt. 
D.  xlviL  10, 11. 1. 

If  the  person  injured,  though  expressing  indignation  at  the 
time^did  not  take  anystepg  towards  enforcing  reparation  within 
a  year,  the  action  was  extinct.  (D.  xlvii,  10.  17.  6;  C.  ix. 
35. 5.)  The  action  was  personal  to  the  person  injured,  and 
could  not  be  transmitted  to  his  heirs,  unless  before  his  death 
the  action  had  already  proceeded  as  far  as  the  litis  contestatio. 
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Tit.  V.    DE  OBLIGATIONIBUS  QVJE  QUASI  EX 
DELICTO  NASCUNTUR. 

Si  judex  litem  suam  feoerit,  non  If  a  judge  makes  a  cause  his  own, 
propne  ex  maleficio  obligatus  vide-  he  does  not,  properly  speaking,  seem 
tur:  sed  quia  neque  ex  contractu  to  be  bound  ex  maiefieio;  but  as  he 
obligatus  est,  et  utique  peccasse  is  neither  bound  ex  maleficio^  nor  ex 
aliquid  intelligitur,  licet  perimpru-  contraetUy  and  as  he  has,  neverthe- 
dentiam,  ideo  videtur  quasi  ex  male-  less,  done  a  wrong,  although  perhaps 
ficio  teneri;  et  in  quantum  de  ea  re  only  from  ignorance,  he  seems  to  oe 
flsquum  religioni  judicantis  videbi-  bound  as  it  were  ex  maiefieio^  and 
tur,  poenam  sustinebit.  will  be  condenmed  to  the  amount 

which  seems  equitable  to  the  con- 
science of  the  judge. 
D.  1.  18.  6. 

The  Roman  law  characterized  rather  arbitrarily  certain 
wrongful  acts  as  delicts,  and  then,  as  there  were  many  other 
wrongful  acts  which  bound  the  wrong-doer  to  make  reparation, 
and  as  it  could  not  be  said  that  the  wrong-doer  was  bound  ex 
delidOy  he  was  said  to  be  bound  quasi  ex  delicto ^  i.e.  there 
was  an  evident  analogy  between  the  mode  in  which  the  obli- 
gation arose  from  other  kinds  of  wrong-doing  and  that  in  which 
it  arose  from  the  kinds  of  wrong-doing  technically  called  de- 
licts. The  principle  was  exactly  the  same,  but  the  particular  act 
did  not  happen  to  be  among  those  technically  termed  delicts. 
The  first  instance  given  is  that  of  a  judge  qui  litem  suam 
fecerit,  that  is,  who,  through  favour,  corruption,  or  fear  (D.  v. 
1.  Id«  1),  or  even  ignorance  of  law  {licet  per  imprtidentiam), 
gives  a  manifestly  wrong  sentence,  and  who  thus  makes  the  lis 
or  suit  to  be  «ua,  that  is,  affect  himself  by  rendering  him 
responsible  for  the  sentence.  Gains  gives  an  example,  in  the 
case  of  a  judge  condemning  a  defendant  in  a  sum  different 
from  that  fixed  in  the  formula,     (Gai.  iv.  52.) 

The  defendant  might,  if  he  pleased,  instead  of  bringing  an 
action  against  the  judge,  appeal  from  his  decision;  and  in  some 
cases,  as  when  the  judge  had  violated  public  law,  or  been  cor- 
rupted, he  might  treat  the  decision  as  null,  and  commence  the 
action  afresh  (D.  xlix.  1,5.  19) ;  but  his  adversfu^  might  be 
insolvent,  or  his  indignation,  or  many  other  reasons,  might 
make  him  prefer  suing  the  judge. 

Ducaurroy  points  out  that  the  distinction  made  between  the 
seemingly  parallel  cases  of  an  ignorant  physician  and  an  igno- 
rant judge,  the  fault  of  the  former  being  punished  under  the 
lex  AquUia, the  latter  being  bound  quasi  exdeHcto^  arises  from 
the  injury  of  the  physician  being  done  to  the  body.     The 
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severity  of  the  penalty  against  a  judge  who  was  merely  igno- 
rant of  the  law^  is  owing  probably  to  the  great  checks  against 
ignorance  which  the  judge  possessed  if  he  pleased  to  avail 
himself  of  them  in  the  advice  of  the  ^prudentes,^  whose  busi- 
ness it  was  to  assist  him^  and  in  the  possibility  of  having  re- 
course to  the  magistrate  who  had  given  the  action  to  him. 


1.  Item  is  ex  cujus  ooBnaculo,  vel 
proprio  ipsius  velin  quo  gratis  habi- 
tabat,  dejectum  effiuumve  aliquid 
est;  itaut  alicid  noceretur,  quasi  ex 
mideficio  obUgatus  intellisitur.  Ideo 
autem  non  proprie  ex  maleficioob- 
ligatus  intelligitur  quia  plerumque 
obalterius  culpam  tenetur,aut  senri 
aut  liberi.  Oui  similis  est  is  aui,  ea 
parte  qua  vulgo  iter  fieri  sotet,  id 
posituxu  aut  suspensum  habet  quod 
potest,  si  oeciderity  alicui  nocere: 
quo  casu  poena  decern  aureorum 
constituta  est  De  eo  vero  quod  de- 
jectum  effusumve  est,  dupu  quanti 
damnum  datum  sit,  constituta  ert 
actio:  ob  hominem  vero  liberum 
occisum,  quin^uaginta  aureorum 
poena  constituitur ;  si  vero  viyat 
nocitumque  ei  esse  dicatur,  quantum 
ob  eam  rem  sequum  judici  videtur, 
actio  datur.  Judex  enim  computare 
debet  mercedee  medids  pnestitas, 
ceteraque  impendia  quffi  in  cura- 
tione  facta  sunt,pr»terea  operarum 
quibus  caruit  aut  cariturus  est,  ob 
id  quod  inutilis  factus  est. 


D.  xliv.7.  6.5;  D.  ix.3.  6, 


1 .  So,  toojhe  who  occupies, whether 
as  proprietor  or  patuitously,an  apart- 
ment, from  which  anything  has  been 
thrown  or  poured  down,  which  has 
done  damage  to  another,  is  said  to 
be  bound  quad  ex  male/icio,  for  he  is 
not  exactly  bound  ex  ntal^icio,  as  it 
is  generally  by  the  fault  of  another, 
a  uare,  for  instance,  or  a  freedmao, 
that  he  is  bound.  It  is  the  same 
with  regard  to  a  person  who,  on  a 
public  way,  keeps  somethinff  placed 
or  suspended,  which  may,  if  it  fall, 
hurt  any  one ;  in  this  case,  a  penalty 
has  been  fixed  of  ten  aurei.  Witn 
respect  to  things  thrown  or  poured 
down,  an  action  is  given  for  double 
the  amount  of  the  damage  done;  and 
if  a  freeman  has  been  killed^  there 
is  a  penalty  of  fifty  aurei,  K  he  is 
not  killed,  but  only  hurt,  the  action 
is  given  for  the  amount  which  the 
judge  considers  equitable  under'the 
circumstances ;  the  judge  ought  to 
take  into  account  the  fees  paid  to  the 
physician,  and  all  the  other  expen.*!es 
of  the  man's  illness,  as  well  as  the 
employment  which  he  has  lost,  or 
win  lose,  by  being  incapacitated. 

OjD.ix.  8. 1;  D.  ix.3.  7. 


The  edict  of  the  praetor,  in  both  cases  alluded  to  in  the  text, 
is  given,  D.  ix.  3. 1 ;  and  D.  ix.  3.  5, 6. 

The  action  given  in  each  case  was  popularise  that  is,  any 
one  might  bring  it,  but  in  the  case  of  a  freeman  being  killed, 
his  heirs  or  relations,  if  they  brought  an  action,  were  pre- 
ferred to  strangers. 


2.  Si  filiusfamilias  seorsum  a  pa- 
tre  habitaverit,  et  quid  ex  coenaculo 
ejus  dejectum,  effusumve  sit,  sive 
quid  positum  suspensumve  habu- 
erit,  cujus  casus  periculosus  est,  Ju- 
liano  placuit  in  patrem  nuUam  esse 
actionem,  sed  cum  ipso  filio  agen- 


2.  If  A  JUitufamiUas  lives  apart 
from  his  father,  and  from  a  room  in 
his  house  anything  is  thrown  or 
poured  down,  or  is  placed  or  sus- 
pended, the  fall  of  wnich  would  be 
aangerous,  Julian  thinks  that  no 
action  could  be  brought  against  the 
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dum.  Quod  et  in  filiofamilias  j  adice  father,  but  only  against  the  aon.  The 
obaervandum  est,  qui  litem  suam  same  holds  good  with  respect  to  a 
fecerit.  JUiutfamiiiaa,  who,  being  a  judge, 

has  made  a  cause  his  own. 
D.  xUv.  7.6.  6;  D.  v.  1.  15. 

In  the  case  of  a  JUivs/amUiaSy  the  father  was  not  obliged 
even  to  repair  the  injury  done  to  the  extent  of  the  son's  pecu- 
Hum  (see  Tit.  6.  10) ;  but  if  a  slave  had  done  the  injury,  the 
master  was  always  bound  to  repair  the  damage^  or  to  abandon 
the  slave.     (See  Tit.  8.) 

3.  Item  exercitor  navis  aut  cau-  3.  The  master  of  a  ship,  of  an 

poDSBautstabulidedamnoautfurto  inn,  or  a  stable,  is  liable  quasi  ex 

quod  in  navi  autcaupona  aut  stabu-  mdleficiOf  for   any  damage   or   loss 

lo  factum  erit,  quasi  ex  maleficio  te-  through  theft  occurring  in  the  ship, 

neri  videtur,  si  modo  ipsius  nullum  ion,  or  stable,  that  is,  if  it  is  not  he 

est  maleficium,  sed  alicujus  eorum  who  has  committed  the  wrongful 

quorum  opera  navem  aut  cauponam  deed,  but  some  one  employed  in  the 

aut  stabulum  exerceret;  cum  enim  service  of  the  ship,  inn,  or  stable, 

neque  ex  contractu  sit  adversus  eum  For  as  the  action  given  against  him 

constituta  hsec  actio,  et  aliquatenus  does  not  arise  ex  maleficio  or  ex  coti- 

culpsereus  est,  quod  opera  malorum  tractu,  and  yet  he  is  in  fault  in  eni- 

hominum  uteretur,  ideo  quasi  ex  ploying   dishonest   persons    as  his 

maleficio  teneri  videtur.  In  his  an-  servants,  he  seems  to  be  bound  ^tutui 

tem  casibus  in  factum  actio  com-  ex  maleficio.    In  these  cases  it  is  an 

petit,  que   heredi  quidem  datur,  action  factum  that  is  given,  and  it 

adversus  heredem  autem  non  com-  may  be  brought  by  the  neir,  but  not 

petit.  against  the  heir. 
D.  xUv.7.  5,  6  J   D.  ix.3.  5. 18. 

The  person  injured  might  also,  at  his  option,  have  an  actio 
furtiy  or  Aquilice^  as  the  case  might  be,  against  the  actual 
wrong-doer.     (D.  xlvii.  5.) 


Tit.  VI.    DE  ACTIONIBUS. 

Superest  ut  de  actionibus  lo-  It  now  remains  that  we  speak  nf 
quamur.  Actio  autem  nihil  aliud  actions.  An  action  is  nothing  else 
est,  quam  jus  persequendi  judicio  than  the  right  of  suing  before  a 
quod  sibi  debetur.  judge  for  that  which  is  due  to  us. 

D.  xliv.  7.  51. 

A  sketch  has  been  given  in  the  Introduction  (sees.  90-1 1 1 )  of 
the  Roman  System  of  Civil  Process.  In  the  time  of  Justinian 
the  system  of  extraovdinaria  judida  (Introd.  sec.  108)  had 
long  been  established,  and  the  prsetorian  system  of  foi^mulw 
abolished.  But  it  was  under  the  system  of  formulce  that 
Roman  law  received  its  characteristic  shape,  and  the  great 
jurists  wrote.     In  this  Title  of  the  Institutes  Justinian,  bor- 
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rowing  from  writers  who  treated  all  actions  with  reference  to 
the  system  of  fonnuUBy  uses  the  language  of  the  prsBtorian 
system.  A  knowledge,  therefore,  of  the  outlines  of  that  system 
is  indispensable  for  the  comprehension  of  this  Title*  For  an 
account  of  its  main  features  the  reader  is  referred  to  sections 
98  to  106  of  the  Introduction. 

1.  Omnium  actionum  a  uibus  inter        1.  All  actions  whatever,  by  which 
aliquos  apud  judices  aroitrosve  de    any  matter  whatever  is  submitted  to 


quacumaue  re  quaeritur,  summa  di- 
visio  in  auo  genera  deducitur :  aut 
enim  in  rem  sunt,  aut  in  personam. 
Nam(|ue  agit  unusquisque  aut  cum 
eo  qui  ei  ooligatus  est  vel  ex  con- 
tractu Tel  ex  maleficioy  quo  casu 
proditie  sunt  actiones  in  personam, 
per  quas  intendit  adversarium  ei 
dare  facere  oportere,et  aliis  quibus- 
dam  modis ;  aut  cum  eo  agit  qui 
nuUo  jure  ei  obligatus  est,  movet 
tamen  alicui  de  aliqua  re  contro- 
versiam,  quo  casu  proditffi  actiones 
in  rem  sunt :  veluti  si  rem  corpo- 
ralem  possideat  quia,  quam  Titius 
suam  esse  affirmet  et  possessor 
dominum  se  esse  dicat;  nam  si 
Titius  suam  esse  intendat,  in  rem 
actio  est 


the  decision  of  judges  or  of  arbitra- 
tors may  be  divided  into  two  classes; 
for  actions  are  either  real  or  personal. 
Either  the  plaintiff  sues  the  defend- 
ant, because  he  is  made  answerable 
to  him  by  contract,  or  by  a  delict,  in 
which  case  the  plaintiff  brings  a  per- 
sonal action,  alleging  that  his  adver- 
sary is  bound  to  give  to,  or  to  do 
something  for  him,  or  making  some 
other  similar  allegation.  Or  else  the 
plaintiff  brings  an  action  against  a 
person  not  made  answerable  to  him 
by  any  obligation,  but  with  whom  he 
disputes  the  right  to  some  corporeal 
thing,  and  for  such  cases  real  actions 
are  given;  as,  for  example,  if  a  man 
is  in  possession  of  land,  which  Titius 
maintains  to  be  his  property,  while 
the  possessor  says  that  he  himself  is 
the  proprietor,  the  action  is  real. 
GAi.iv.  1.3;  D.  xliv.  7.  26. 

The  first  and  most  important  division  of  actions  is  that  into 
actions  in  rem  and  actions  in  personarriy  by  the  first  of  which 
we  assert  a  right  over  a  thing  against  all  the  world,  by  the 
second  we  assert  a  right  against  a  particular  person.  (See 
Introd.  sec.  61.)  And,  accordingly,  speaking  technically,  an 
action  was  called  real  when  the  formula  in  which  it  was  con- 
ceived embodied  a  claim  to  a  thing  without  saying  from  whom 
it  was  claimed,  and  personal,  when  the  formula  stated  upon 
whom  a  claim  was  made.  If  Titius  said  that  a  piece  of  land 
belonged  to  him,  there  was  no  necessity  that  the  name  of  the 
wrongful  occupier  should  appear  in  the  formula ;  at  any  rate 
not  in  the  intentio,  the  part  of  the  formula  always  considered 
characteristic  of  the  actio.  *  Si  paret  Titii  esse  rem.^  This 
was  all ;  the  question  to  be  decided  was,  does  the  thing  belong 
to  Titius?  Itwaa  only  as  a  consequence  of  Titius'  proprietor- 
ship being  established  that  the  wrongful  occupier,  whose  name 
might  appear  in  the  condemnation  was  condemned  to  lose  the 
possession.  But  in  an  action  arising  on  a  contract,  the  name 
of  a  person  was  necessarily  introduced  into  the  intent lo.  Titius 
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could  not  merely  say  a  thing  was  owed  to  him ;  he  must  add 
that  it  was  owed  by  a  particular  person.  There  are,  indeed, 
some  cases,  as,  for  instance,  a  deposit,  in  which  the  action  may 
be  equally  well  shaped  with  or  without  the  insertion  of  the 
name  of  a  particular  person.  There  may  either  be  a  real  action 
in  which  the  plaintiff  claims  the  thing,  or  a  personal  one  in 
which  he  says  that  the  depositary  ought  to  gi^e  it  him. 
Whenever  the  action  is  made  to  rest  on  an  obligation,  it  is 
personal,  when  on  a  right  of  proprietorship  it  is  real. 

The  words  aliia  quibusdam  modis  in  the  text  refer  to  the 
intentio  of  the  formula,  which  did  not,  in  a  personal  action, 
always  run  either  dare  oportere^  or  facere  opoi^ere^  but  in 
other  ways,  especially  that  of  prceetare  oportere. 

A  real  action  was  termed  vindicatio  or  petitio.  A  personal 
action,  when  brought  dare  or  facere^  received  the  name  of 
condictio.  Ulpian  gives  condictio  as  a  generic  name  for  all 
actions  in  personam.  (D.  xliv.  7. 25.)  For  an  account  of 
the  different  kinds  of  condictio^  in  a  limited  sense,  see  note 
on  Bk.  iii.  Tit.  13.  2  ;  and  see  also  paragr.  15  of  this  Title. 

As  preliminary  to  the  divisions  of  actions  given  in  this  Title, 
it  may  be  useful  to  repeat  that  actions  in  personam^  if  based 
on  a  contract,  and  raising  a  question  of  law  as  well  as  of  fact, 
may  be  divided  into  (1)  condictions,  given  to  enforce  unilateral 
contracts,  and  being  certi  when  the  claim  was  certain,  incerti 
when  it  was  not;  (2) praetorian  actions,  having  special  names, 
given  principally  to  enforce  bilateral  contracts;  and  (3)  actions 
in  factum  prcescriptia  verbis^  given  to  enforce  contracts  not 
falling  under  the  four  heads  of  contracts,  and  not  having  special 
names.  (See  Bk.  iii.  Tit.  13.  2.)  All  conditions  were  stricti 
juris,  that  is,  the  judge  was  bound  by  the  strict  rules  of  law, 
unless  there  was  an  exception  appealing  to  equity  introduced 
into  the  formulae.  All  the  praetorian  actions  given  to  enforce 
bilateral  contracts,  as  well  as  cei-tainly  most,  and  probably  all, 
other  actions  of  exclusively  praetorian  origin,  were  bonce  Jideiy 
i.e.  the  judge  needed  no  exception  to  enable  him  to  consider 
the  equitable  circumstances  of  the  case.  The  intentio  of  every 
personal  action,  except  a  condictio  certi,  was  incerta,  i.e.  it 
ran  *  quicquid  paret,^  not  si  paret.  Personal  actions  brought 
on  a  delict  were  either  in  the  form  of  the  particular  action 
given  by  the  law  which  made  the  offence  a  delict,  or  were  in 
factum  prcescriptis  verbis. 

We  have  said, '  based  on  a  contract,  and  raising  a  question 
of  law,  as  well  as  of  fact,'  because  there  was  an  important  kind 
of  personal  actions,  those  infantum  conceptce  (to  be  carefully 
distinguished  from  those  in  factum  prcescHptis  verbis),  in 
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which  the  magistrate  merely  directed  the  judge  to  ascertain 
whether  a  particular  statement  was  true,  and  if  it  was,  to  con- 
demn the  defendant.  There  was,  in  such  an  action,  no  appli- 
cation of  the  rules  of  law  to  be  made  by  the  judge,  as  there 
was  in  those  which  ran  si  paret  oporterCy  and  were  in  jus 
conceptce.    (See  Introd.  sec.  106,  and  note  on  paragr.  28.) 


2.  So,  too,  if  any  one  alleges  that 
he  has  a  right  to  the  usufruct  of  land, 
or  of  a  house,  or  that  he  has  a  right 
of  going  or  driving  his  cattle,  or  of 
conducting  water,  oyer  the  land  of 
his  neigh£)ur,  the  action  is  real ;  as 
also  are  actions  relating  to  pnedial 
servitudes,  as  when  a  man  alleges  a 
right  to  raise  his  house,  aright  to  an 
uninterrupted  view,  a  right  to  make 
part  of  his  house  project,  or  of  in- 
serting the  beams  of  his  building 
into  his  neighbour's  walls.  There 
are  also  actions  relating  to  usufructs, 
and  the  servitudes  of  country  and 
city  estates,  which  are  the  reverse  of 
these ;  as  when  the  complainant  al- 
leges that  his  adversazy  is  not  en- 
titled to  the  usufruct,  or  has  not  the 
right  to  go,  to  drive,  to  conduct 
water,  to  raise  his  house,  to  have  an 
uninterrupted  view,  to  throw  out 
projections,  or  to  insert  bis  beams. 
These  actions  are  equally  real,  but 
are  negative,  and  cannot  therefore  be 
used  in  disputes  respecting  things 
corporeal,  for  in  these  disputes  it  is 
the  person  out  of  possession  who 
brings  the  action :  for  a  possessor 
cannot  brin^  an  action  to  deny  that 
the  thing  is  the  property  of  the 
plaintiff.  There  is,  however,  one 
case,  in  which  a  possessor  may  act 
the  part  of  plaintiff;  which  will  be 
more  fully  seen  if  reference  is  made 
to  the  books  of  the  Digest. 

Gai.  iv.  8  J  D.  yiii.  5.  2 ;  D.  xxjclx.  1. 15. 

Usufructs,  uses,  rural  and  urban  servitudes,  might  be  the 
objects  of  real  actions.  These  actions  were  either  confessorice, 
or  negatives ;  in  the  former  the  plaintiff  claimed  to  exercise  a 
servitude  over  the  immoveables  of  another,  in  the  latter  he 
maintained  that  a  servitude  which  another  attempted  to  ex- 
ercise over  an  immoveable  belonging  to  the  plaintiff  was  not 
due. 

Both  the  actio  confessoria  and  the  actio  negativa  might  be 


2.  iEque  si  agat  jus  sibi  esse  fundo 
forte  vet  fedibus  utendi  fruendi,  vel 
per  fundum  vicini  eundi  agendi,  vel 
ex  fundo  vicini  aquam  ducendi,  in 
rem  actio  est.  Ejusdem  generis  est 
actio  de  jure  prffidiorum  urbano- 
rum :  veluti,  si  agat  jus  sibi  esse 
altius  aedes  suas  tollendi,  prospi- 
ciendive,  vel  proiiciendi  aliquid,  vel 
immittendi  in  vicini  aedes.  Contra 
quoque  de  usufiructu  et  de  servitu- 
tibus  praediorum  rusticorum,  item 
praediorum  urbanorum,  invicem 
quoque  proditae  sunt  actiones,  ut  si 
quis  intendat  jus  non  esse  adver- 
sario  utendi  miendi,  eundi  agendi, 
nquamve  ducendi,  item  altius  tol- 
lendi, prospiciendi,  projiciendi,  im- 
mittendi. Istas  quoque  actiones  in 
rem  sunt,  sed  negativas.  Quod 
«:enu8  actionis  in  contro  veraiis  rerum 
oorporalium  proditum  non  est,  nam 
in  his  is  agit  qui  non  possidet;  ei 
vero  qui  possidet,  non  est  actio  pro- 
dita  per  quam  neget  rem  actoris 
c8se.  Sane  uno  casu,  qui  possidet 
nihilominus  actoris  partes  obtinet, 
sicutin  latioribusDigestorum  libris 
opportunius  apparebit 
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brought,  whether  the  claimant  was  or  was  not  in  the  quasipoS" 
seeaio  of  the  servitude  in  question.     If  the  actio  confeasoria 
was  brought  by  a  person  not  in  quasi-possession,  the  action 
falls  very  obviously  under  actions  in  rem.     A  claims  a  servi- 
tude over  the  land  of  B;  the  servitude  is  a  resy  and  the  action 
is  as  much  one  in  rem  as  if  the  claim  was  for  the  land  itself. 
But  A  might  really  be  in  quasi-possession  of  this  servitude, 
and  yet  bring  an  actio  confeasoria  to  secure  his  possession, 
supposing  it  were  threatened  or  made  insecure,  and  such  an 
action  is  a  wide  departure  from  an  ordinary  action  in  rem. 
If  a  claim  of  a  servitude  was  resisted  by  an  a^tio  negativa 
brought  by  the  owner  of  the  immoveable  over  which  it  was 
claimed,  then,  supposing  the  owner  was  not  in  quasi-pos- 
session of  the  servitude,  but  the  person  was  in  quasi-possession 
of  it  who  claimed  the  servitude,  the  actio  negativa  amounted, 
in  fact,  to  an  affirmative  action  in  rem,     B  has  a  rea,  viz.  the 
servitude,  which  A  says  is  part  of  his  dominium^  and  has  never 
been  separated  from  it,  and  belongs  to  him,  and  A  might  very 
well  bring  an  ordinary  action  in  rem  to  recover  it ;  but  in  the 
case  of  a  servitude  the  action  took  a  form  which  it  could  not 
take  in  the  case  of  a  claim  to  a  res  corporalia.  The  claimant 
of  a  res  cmyoralis  would  gain  nothing  by  having  it  declared 
that  B  was  not  the  owner  of  the  thing,  for  that  would  not  show 
that  he  himself  was ;  but  if  the  owner  of  an  immoveable  had  it 
declared  that  a  servitude  claimed  did  not  exist,  he  had,  as  the 
result  of  the  action,  the  immoveable  freed  from  the  servitude. 
If  the  person  who  brought  the  a^tio  negativa  was  in  quasi- 
possession  of  the  servitude,  or,  rather,  if  he  was  in  possession 
of  the  immoveable,  so  that  the  servitude  did  not  exist,  but  was 
only  claimed  by  another,  then  this  action  was,  like  the  actio 
confeasoriay  brought  by  the  quasi-possessor  only  as  a  means  of 
securing  himself  in  the  possession.     And  the  reason  why  such 
actions  were  brought  in  the  case  of  servitudes,  and  not  of  res 
corporally  was,  that  possession  of  the  latter  was  sufficiently 
protected  by  the  interdicts  uti  possidetis  and  utrubi,  of  which 
more  will  be  said  in  the  15th  Title.     These  interdicts  were 
not  granted  to  quasi-possessors,  and  though  interdicts  were, 
in  process  of  time,  given  by  the  praetors  to  protect  quasi-pos- 
session, yet  these  actions  remained  as  a  concurrent  means  of 
security. 

Sane  uno  casu.  It  is  a  subject  of  much  dispute  what  is 
the  one  case  in  which  the  possessor  could  be  plaintiflF.  Pro- 
bably the  words  are  but  a  summary  of  what  has  gone  before. 
*  There  is,  indeed,  but  one  case  of  a  person  in  possession  being 
plaintiff,  that,  namely,  of  the  possessor  of  an  incoi-poreal  thing.* 
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3.  Sed  istie  quidem  actiones  qua- 
rum  mentionem  habuimus,  et  si 
quad  sunt  similes,  ex  legitimis  et 
civilibus  causis  descendunt  Alias 
autem  sunt  quas  preetor  ex  sua 
jarisdictione  compaiatas  habet  tam 
in  rem  quam  in  personam,  quas  et 
ipsas  neceasarium  est  exempLis  os- 
tendere:  ecce  plerumque  ita  per- 
mittitur  in  rem  agere,  ut  vel  actor 
diceret  se  quadiusucepisse  quod  non 
usuceperit,  vel  ex  diverso  posses- 
sor diceret  adversariimi  suum  non 
usucepisse  quod  usuceperit. 


3.  The  actions  just  mentioned,and 
those  of  a  similar  nature,  are  derived 
from  particular  laws  and  from  the 
juB  civile)  but  there  are  other8, 
both  real  and  personal,  which  the 
praetor,  by  virtue  of  his  jurisdiction, 
nas  introduced,  and  of  which  it  is 
necessary  to  give  some  examples: 
thus  the  praetor  often  permits  a  real 
action  to  oe  brought,  dy  which  the 
plaintiff  is  allowed  to  allege,  that  he 
nas  acquired  something  by  prescrip- 
tion, which  he  has  not  acquired ;  or 
by  which,  on  the  contrary,  the  pos- 
sessor alleges  that  his  adversary  has 
not  acquired  something  by  prescrip- 
tion, which,  in  realily,  he  has  ac- 
quired. 
D.  xKv.  7.  25.  2. 

The  second  division  of  actions,  given  in  this  Title,  is  that  of 
civil  and  praetorian.  The  two  methods  principally  adopted  by 
the  praetor  to  give  an  action  in  cases  not  provided  for  by  the 
civil  law,  were  either  to  construct  a  formula  on  a  fictitious 
hypothesis,  or  make  the  action  one  in  factum  concepta,  (See 
Introd.  paragr.  106.)  The  three  following  paragraphs  give 
examples  of  fictitious  actions  in  rem. 

Justinian  notices  five  praetorian  actions  in  rem^  viz.  the 
actio  Publidana,  the  a^jtio  quasi  Publiciana,  the  a/^io 
Pauliana^  the  a^io  Serviana,  and  the  cu)tio  quasi  Serviana., 
and  gives  as  instances  of  the  numerous  praetorian  actions  in 
personaniy  the  actions  de  pecunia  constituta,  de  peculio,  &c. 
(See  paragr.  8,  and  foil.) 


4.  Namque  si  cui  ex  justa  causa 
res  aliqua  tradita  fuerit,  veluti  ex 
causa  emptionis  aut  donationis  aut 
dotis  aut  legatorum,  necdum  ejus 
rei  dominus  eifectus  est ;  si  ejus  rei 
possessionem  casu  amiserit,  nullam 
nabet  directam  in  rem  actionem  ad 
eam  persequendam,  quippe  ita  pro- 
ditffi  sunt  jure  civiu  actiones  ut 
quis  dominium  suum  vindicet:  sed 
quia  sane  durum  erat  eo  casu  de- 
ticere  actionem,  inventa  est  a  pree- 
tore  actio  in  qua  dicit  is  qui  pos- 
sessionem amisit,  eam  rem  se  usu- 
cepisse, et  ita  vindicat  suum  esse. 
Quae  actio  Publiciana  appellatur, 
quoniam  primum  a  Publicio  prae- 
tore  in  edicto  proposita  est. 


Qai. 


4.  For  instance,  if  anything  is  deli- 
vered for  a  just  cause,  as  a  purchase, 
gift,  dowry,  or  legacy,  to  a  person  who 
has  not  yet  become  proprietor  of  the 
thing  delivered,  if  he  chances  to  lose 
the  possession,  he  has  no  direct  action 
for  its  recovery;  inasmuch  as  the 
civil  law  onlv  permits  such  actions  to 
be  brought  iy  the  proprietor.  But, 
as  it  was  very  hard  that  there  should 
be  no  action  given  in  such  a  case,  the 
praetor  has  introduced  one,  in  which 
the  person  who  has  lost  the  posses- 
sion, alleges  he  has  acquired  the 
thing  in  question  by  prescription, 
although  he  has  not  really  so  acquired 
it,  and  he  thus  claims  it  as  his  own. 
This  action  is  called  the  actio  Ihih- 
Uciana^  because  it  was  first  placed  in 
the  edict  by  the  praetor  Publidus. 
iv.  86.         '        ^ 
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When  any  one  except  the  real  owner  of  a  thing  (dominus) 
delivered  over  a  thing  on  a  ground  and  in  a  mode  which  would 
have  sufficed  to  have  passed  the  property,  if  he  had  had  it  to 
pass,  or  if  an  owner  of  a  thing  transferred  a  thing  by  a  mode 
insufficient  to  pass  the  dominium^  as  if  a  res  Tnancipi  was 
delivered  without  mancipation,  the  person,  in  either  of  these 
cases,  to  whom  the  thing  was  delivered,  being  a  bona  fide  pos- 
sessor, could  perfect  his  title  to  it  by  usucapion ;  but  if  he  lost 
the  thing  out  of  his  possession  after  it  was  delivered  to  him, 
but  before  the  time  necessary  to  complete  the  usucapion  had 
expired,  the  civil  law  gave  him  no  remedy,  for  he  was  not  the 
dominus,  and  none  but  a  doTninus  could  claim  a  thing  by 
*  vindicatio.^  The  actio  Publiciana  was  therefore  given  for 
his  relief  by  the  prsetor  Publicius,  perhaps  the  Publicius  men- 
tioned as  praetor  by  Cicero.  (Pro  Cluemt  45.)  In  this  action 
the  plaintiff  was  allowed  to  state  what  was  in  fact  not  true, 
that  the  usucapion  was  complete,  and  thus  to  claim  as  if  his 
ownership  was  absolute.  If  the  thing  had  fallen  into  the 
hands  of  a  person  who  himself  claimed  to  be  really  the  domi^ 
nu8^  and  to  have  a  bona  fide  ground  of  repelling  the  actio 
Publiciana^  it  could  be  repelled  by  an  exception  termed  the 
exceptio  justi  dominii,     (D.  vi.  2.  16.) 

If  it  had  fallen  into  the  hands  of  a  person  who  did  not  claim 
to  be  the  owner,  but  who  had  so  acquired  it  as  to  be  in  a  situa- 
tion to  perfect  his  title  by  usucapion,  i.  e.  who  was  also  a 
bona  fixie  possessor,  and  the  plaintiff  brought  an  actio  Pub- 
liciana  for  it  before  the  time  of  the  usucapion  had  expired,  the 
title  of  the  actual  holder  of  the  thing  was  considered  the 
better;  for  in  pari  causa  mdior  eat  conditio  possidentis. 
The  formula  of  the  action  ran  thus  :  ^  Judex  esto.  Si  quern 
hominem  Aulus  Agerius  emit,  quique  ei  tradUus  esset,  anno 
possedissety  turn  si  eum  hominem,  de  quo  cbgitiir,  ejus  ex 
jure  Quiritium  esse  oporteretJ*    (Gai.  iv.  36.) 

The  actio  Publiciana  might  also  be  useful  to  a  person  who 
was  really  the  owner ;  for  while  the  distinction  between  res 
mancvpi  and  nee  mancipi  was  retained,  the  owner  of  a  thing 
requiring  to  be  passed  by  mancipation  might  have  himself 
received  it  by  mancipation,  but  be  unable  to  show  that  the 
person  who  transferred  it  to  him  was  really  the  dominus,  and 
had  in  his  turn  received  it  by  mancipation.  If  he  lost  the 
thing  before  he  had  perfected  the  title  by  usucapion,  he  could 
not  bring  a  vindication  but  was  obliged  to  have  recourse  to  the 
actio  Publiciana  ;  and  before  the  legislation  of  Justinian  this 
action  was  especially  useful  to  persons  who  had  received  a 
transfer  of  things  which,  like  the  provincial  lands,  could  not  be 
made  the  subject  of  a  perfect  dominiuvi,  and  the  title  to 
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which  could  not  be  perfected  by  usucapion  (see  Bk.  ii.  Tit.  6); 
for  they  were  allowed  to  bring  this  fictitious  action  if  they 
were  deprived  of  the  possession,  at  any  rate  after  the  time 
entitling  them  to  use  the  prcescriptio  longi  temporia  had 
elapsed.     (C.  vii.  39.  8.) 

5.  Rursus  ex  diverso  si  quis^  cum  6.  On  the  contraiy,  if  any  one, 
reipublicse  causa  abesset  vel  in  hos-  while  abroad  in  the  service  of  his 
tium  potestate  esset,  rem  ejus  qui  country,  or  a  prieoner  in  the  hands 
in  civitate  esset  usuceperit,  permit-  of  the  enemy,  nas  acauired  by  usu- 
titur  domino,  si  possessor  reipublicsB  capion  a  thing  which  belongs  to  an- 
causa  abesse  aesierit,  tunc  intra  otner  person  resident  at  home,  then 
annum  rescissausucapione  eam  rem  the  proprietor  is  permitted  within  a 
petere,  id  est,  ita  petere  ut  dicat  year  after  the  return  of  the  possessor, 
possessorem  usu  non  cepisse,  et  ob  to  bring  an  action  by  rescinding  the 
id  suam  rem  esse.  Quod  genus  usucapion;  that  is,  he  may  allege 
actionis  quibusdam  et  aliis  simili  that  the  possessor  has  not  acquired 
aequitate  motus  praetor  accommo-  by  prescription,  and  that  the  thing 
dat,  sicut  ex  latiore  Digestorum  seu  therefore  is  his.  Similar  feelings  of 
Pandecturum  volumine  intelligere  equity  have  led  the  praetor  to  grant 
licet  this  species  of  action  m  certain  other 

cases,  as  may  be  learnt  from  the 
larger  treatise  of  the  Digest  or  Pan- 
dects. 
D.  iv.  6.  21 ;  D.  iv.  1.  1,  2 ;  D.  iv.  6.  1.1. 
This  paragraph  gives  the  converse  case.     Before,  the  usu- 
capion was  not  complete,  and  the  action  supplied  what  was 
wanting  to  it.     Here  the  usucapion  is  complete,  and  the 
action  takes  away  ita  effect. 

Such  an  action  might  be  wanted  in  either  of  two  cases. 
Either  the  proprietor  of  the  thing  might  be  absent,  or  deprived, 
on  the  legitimate  ground,  of  the  power  of  attending  to  his 
affairs ;  and  during  this  time  the  usucapion  might  have  been 
completed  against  him ;  or  the  possessor,  the  person  in  whose 
favour  the  time  of  usucapion  was  running,  might  have  been 
absent,  and  the  proprietor,  not  being  able  to  sue  him,  might 
have  been  unable  to  stop  the  usucapion.  In  either  of  these  cases 
this  kind  of  actio  Publidana,  called  readaaoria,  because  the 
usucapion  was  rescinded,  came  to  the  aid  of  the  proprietor.  It  is 
to  be  remarked  that  Justinian  notices  only  the  latter  of  the  two 
cases,  and  yet  he  had  provided  a  much  more  simple  remedy 
in  behalf  of  proprietors,  who  were  allowed  to  interrupt  the 
usucapion  of  an  absent  possessor  by  a  protestation  made  before 
a  magistrate.     (G.  vii.  40.  2.) 

The  cLctio  Publidana  reaciaaoria  had  to  be  brought  within 
a  year,  commencing  from  the  time  when  it  first  became  pos- 
sible to  bring  the  action.  Intra  atinum,  quo  primum  de  ea 
re  experiundi  poieataa  erit  (D.  iv.  6.  1. 1.)  The  year  was  a 
utilia  annua^  and  its  length,  therefore,  varied  in  different  cases, 
for  which  Justinian  substituted  the  uniform  term  of  four  years. 
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Qnibusdam  et  aliis.  Such  as  the  restitutio  in  integrum^ 
by  which  the  praetor  protected  a  person  under  the  age  of 
twenty-five  years.     (See  Bk.  i.  Tit.  23,  pr.) 

6.  Item,  si  quifl  in  fraudem  credi-  6.  Agfun,  if  a  debtor  deliyer  to  a 
torum  rem  Huam  alicui  tradiderit;  third  person  anything  that  is  his 
bonis  ejusacreditoribua  exsenten-  property,  in  order  to  defraud  his 
tia  prsBsidis  posseasis,  permittitur  creaitors,  who  have  seized  on  his 
ipds  creditorious  rescissa  traditione  goods  by  order  of  the/irceMs,  the  ere- 
earn  rem  petere,  id  est,  dicere  earn  ditors  are  permitted  to  rescind  the 
rem  traditam  uon  esse,  et  ob  id  in  delivery,  and  bring  an  action  for  the 
bonis  debitoris  mansisse.  thing  delivered;  that  is,  they  may 

allege  that  the  thing  was  not  deli- 
vered, and  that  it  therefore  continues 
to  be  a  part  of  the  debtor's  goods. 
D.  xlii.  8.  1,  pr.  1,  2. 

Theophilus  tells  us  that  this  action  was  called  the  actio 
Pauliana.  The  lex  jElia  Sentia  (see  Bk.  i.  Tit.  7)  had  made 
enfranchisements  in  fraud  of  creditors  void ;  but  the  law  did 
not  extend  to  alienations ;  and  the  praetor,  thereforif,  when 
the  creditors  had  taken  possession  of  the  effects  of  the  debtor, 
permitted  them  to  reclaim  anything  which  had  been  alienated 
after  insolvency  and  with  intent  to  defraud. 

The  actio  Pauliana  in  rem  (says  Ortolan)  is  not  spoken 
of  elsewhere  in  the  works  of  Boman  law  which  have  come 
down  to  us.  It  must  not  be  confounded  with  the  actio 
Pauliana  in  peraonam  treated  of  in  the  Digest  (xxii.  1.  38, 
pr.  and  4),  which  was  given,  not  only  in  case  of  alienation,  but 
of  every  act  whereby  the  debtor  had  diminished  his  assets,  and 
the  vntentio  of  which  was  directed  against  the  particular  person 
who  had  profited  by  such  an  act,  and  not  as  that  of  the  actio 
in  renty  which  forms  the  subject  of  this  paragraph,  against  any 
one  who  happened  to  be  the  person  detaining  the  thing  claimed. 


7.  Item  Serviana,  et  quasi  Servia- 
na,  quae  etiam  hypothecariayocatur, 
exipsius  pnetoris  jurisdictione  sub- 
stantiam  capiunt  Serviana  autem 
experitur  quis  de  rebus  colon!,  quae 
pignoris  jure  pro  mercedibus  fundi 
ei  tenentur;  quasi  Serviana  autem, 
qua  creditores  piraora  hypothecasre 
persequuntur.  Inter  pignus  autem 
et  hypothecam,  quantum  ad  ac- 
tionem hypothecariam  attinet,  nihil 
interest;  nam  de  qua  re  inter  credi- 
torem  et  debitorem  convenerit  ut 
sit  pro  debito  obligata,  utra<^ue  hac 
appellatione  continetur,  sed  m  aliis 
differentia  est:  nam  pignoris  appel- 
latione earn  proprie  rem  contineri 
dicimus,  quse  simul  etiam  traditur 


7.  The  actio  Serviana,  and  the  actio 
quasi'Serviana  also  called  kypotheca- 
ria,  equally  take  their  rise  from  the 
praetor's  jurisdiction.  The  actio  Sct" 
viana  is  brought  to  get  possession 
of  the  effects  of  a  fanner  which  are 
held  as  a  pledge  to  secure  the  rent  of 
the  land.  The  actio  quati-Serviana 
IB  that,  by  which  creditors  sue  for 
things  pledged  or  mortgaged  to  them ; 
and,  as  regards  this  action,  there  is 
no  difference  between  a  pledge  and  a 
hypotheca ;  for  the  two  terms  are  in- 
differently applied  to  anything  which 
the  debtor  and  creditor  agree  shall 
be  bound  as  security  for  the  debt; 
but  in  other  points  there  is  a  distinc- 
tion between  them.  The  term  pledge 
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creditori,  maxiine  si  mobilis  sit;  at  is  properly  applied  to  a  thing  which 
earn  quse  sine  traditione  nuda  con-  has  actually  Men  delivered  to  a  ere- 
ventionetenetur,propriehjpothec8B  ditor,  especially  if  the  thing  be  a 
appellatione  contineri  dicunus.  moveable;  the  term  hypotheca  means 

anything  bound  by  simple  agreemen  t 
without  delivery. 
D.  XX.  2.  4;  D.  xx.  1. 17.  6. 1;  D.  xiiL  7. 9.  2. 

We  have  already  given  a  slight  sketch  of  the  jus  pignoris^ 
and  the  relative  position  of  the  creditor  and  debtor,  at  the  end 
of  the  fifth  Title  of  the  Second  Book.  The  interest  of  the 
creditor  was  not  thought  sufficient  to  support  a  vindicatio  if 
he  lost  the  thing  pledged  out  of  his  possession,  or  wished  to  get 
the  thing  subjected  to  a  hypotheca  into  his  possession ;  but  a 
praetorian  action  enabled  him  to  eflFeot  this.  The  cLctio  Ser- 
viana  mentioned  in  this  paragraph  was  given  to  enforce  the 
claim  of  the  landlord  to  the  farming  instruments,  which,  with- 
out any  special  agreement,  were  considered,  in  law,  to  be  held 
as  a  pledge  for  the  rent  of  the  farm,  and  the  actio  quasi-Sei*- 
via7ia*was  an  extension  of  this,  giving  a  means  to  every  cre- 
ditor of  enforcing  his  right  to  anything  pledged  or  mortgaged. 

Maxime  si  mobilia  sit  An  immoveable  might  of  course  be 
given  in  pledge ;  but  it  would  generally  happen  that  things 
given  in  pledge  were  moveables. 

A  thing  subjected  to  successive  hypothecce  belonged,  as  we 
have  said  in  treating  of  the  real  right  given  by  the  jus  pignoris 
(Bk.  ii.  Tit.  5),  to  the  person  in  whose  favour  the  first  hypo^ 
theca  was  constituted.  If,  therefore,  a  creditor,  whose  hypo^ 
theca  was  subsequent,  brought  the  a^io  qua^Serviana 
against  a  creditor  whose  hypotheca  was  prior,  he  would  be 
repelled  by  an  exception.     (C.  viii.  18.  6.) 

8.  In  j^rsonam  quoque  actiones  8.  There  are  also  personal  actions 
exsuajurisdictionepropoBitaBhabet  which  the  prsBtor  has  introduced  in 
pnetor^veluti  de  pecunia  constituta,  the  exercise  of  his  jurisdiction,  as, 
cui  similis  videbatur  receptitia.  for  instance,  the  action  de  pecvnia 
Sed  ex  nostra  constitutione,  cum  constittUa,  which  that  called  rectp- 
et  si  quid  plenius  habebat,  hoc  in  iUia  much  resembled  But  the  adio 
actionem  pecuniae  constitutie  trans-  receptitia  has  been  rendered  super- 
fusimi  est,  ea  quasi  supervacuajussa  fluous  by  all  its  advantages  beiog 
est  cum  sua  auctoritate  a  noetris  transferred  to  the  actio  pectmue  con- 
legibus  recedere.  Item  praetor  pro-  stitutiPf  and  has,  therefore,  by  one  of 
posuit  de  peculio  servorum  filioiv  our  constitutions,  lost  its  authority, 
umque  familiar,  et  ex  qua  (^uaeritur  and  disappeared  from  our  legislatioD. 
an  actor  juraverit,  et  alias  com-  The  prsetor  has  likewise  introduced 
plures.  an  action  concerning  the  pecuUum  of 

slaves,    and   of  JilUfamtUantm,  an 
action  in  which  the  question  is  tried, 
whether  the  plaintiff  has  made  oath, 
and  many  others. 
C.  iv.  18. 2,  pr.  and  1. 
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See  notes  to  succeeding  paragraphs. 

9.  De  constituta  autem  pecimia  9.  The  actio  de  comUMa  pecwna 

cumomnihttsagiturquicimiqaepro  may  be  brought  agauist  any  penon 

86  vel  pro  alio  Boluturofl  se  consti-  whohaseogagedto  pay  money,  either 

tuerint,  nulla  scilicet  stipulatione  for  himself  or  another,  without  hav- 

interposita;  nam  alio^uin,  si  stipu-  ing  made  a  atipulation;  for,  if  he  has 

lanti    promiserint,  jure  dyiU  t&-  promised  a  stipulator,  he  is  bound  by 

nentur.  the  civil  law. 

D.  xiii.  6.  14.  8. 

The  actio  de  constituta  pecunia  was  an  action  by  which  the 
prsBtor  enforced  a  mere  pact  or  agreement  ( not  a  stipulation,  for 
then  the  action  would  have  been  ex  stipvXatu)  by  which  a 
person  promised  again  what  he  already  owed,  or  promised  what 
another  owed,  fixing  the  time  for  payment.  This  agreement 
{constitutwrn)  did  not  operate  as  a  novation,  and  was  enforced 
as  subsidiary  to  the  main  contract.  The  actio  de  constituta 
pecunia  could  only  be  brought  within  a  year,  and  only  applied 
to  things  which  coidd  form  the  subject  of  a  mtifitum,  i.  e. 
things  quce  numerOy  pondere,  mensurave  constant  The 
pecunia  was  said  to  be  constituta  because  it  was  agreed  to  be 
paid  on  a  particular  day.  The  actio  receptitia  was  an  action 
given  against  bankers  {argentarii)  who  promised  to  satisfy  the 
demands  of  a  creditor  of  one  of  their  customers.  This  cr«iitor 
was  said  redpere  diem,  to  have  a  day  fixed  by  the  banker  for 
payment  of  his  claim,  and  hence  the  action  was  csMedreceptitia. 
The  mere  promise  of  the  banker  was  considered  enough  to 
ground  an  action  on,  an  exception  to  the  ordinary  rules  of  the 
civil  law  which  must  have  grown  out  of  the  peculiar  character 
of  a  banker's  business.  What  the  civil  law  confined  to  bankers 
only  the  praetor  extended  to  every  one  alike ;  and  whenever 
any  one,  who  owed  a  debt  to  another  or  had  fiinds  of  another 
in  his  hand,  promised  to  pay  the  money  owed  by  or  deposited 
with  him  on  a  particular  day,  the  praetor  gave  the  action  de 
constituta  pecunia  to  enforce  the  fulfilment  of  the  promise. 

Justinian  abolished  the  actio  receptitia,  and  invested  the 
actio  de  constituta  pecunia  with  privileges  which  had  before 
belonged  exclusively  to  the  actio  receptitia ;  for  he  made  it 
perpetual,  and  he  allowed  it  to  be  brought  whatever  was  the 
nature  of  the  thing  promised.     (C.  iv.  18. 2.) 

10.  Actiones  autem   de  peculio  10.  The   pr»tor   has  introduced 

ideo  ad  versus  patrem  dominumve  actions  ii!ej9ec«lK>  against  fathers  and 

comparavit  prsetor,   quia  licet  ex  masters,  because,  although  they  are 

contractu  filiorum  servorumve  ipso  not,  according  to  the  civil  law,  biound 

jure  non  teneantur,  asquum  tamen  by  the  contracts  of  their  children  and 

est  peculio  tenus,  quod  veluti  patri-  sTaves^  yet  they  ought  in  equity  to  be 
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moDium  est  filiorum  iiliaramque,    bound  to  the  extent  of  the  jMCf</ turn, 
item  serToruniy  oondemnari  eo8.        which  is  a  kind  of  patrimony  of  sons 

and  daughters,  and  of  slayes. 
D.  rv.  1.  47.  6. 

The  actions  de  peculio^  of  which  there  were  several,  are 
treated  of  in  paragr.  4  of  next  Title. 

11.  Item  d  quisy  nostulante  ad-  11.  Also,  if  any  one,  when  called 

yersario,  juraverit  deberi  sibi  pecu-  upon  by  his  adyersary,  makes  oath, 

niam  quam  peteret,  neque  ei  solva-  that  the  debt  which  he  sues  for  is  due 

tur.justissimeaccommodateitalem  and  unpaid,  the  prastor  most  justly 

actionem,  per  quam  non  illud  quad-  grants  nim  an  action,  in  which  the 

ritur  an  ei  pecunia  debeatur,  sed  an  inquiry  is  not  whether  the  debt  isdue, 

j  urayeri t  but  whether  the  oath  haa  been  made. 
D.  xiL  2.  3.  5.  2. 

Either  party  might  challenge  the  other  to  swear  to  the 
truth  of  his  statement  This  was  done  out  of  court,  and  if 
the  party  challenged  took  the  oath,  his  statement  could  no 
longer  be  impugned  by  the  person  who  had  challenged  him. 
For  instance,  if  the  creditor,  being  challenged,  swore  that  the 
debt  was  due,  the  debtor  was  obliged  to  pay.  The  only  ques- 
tion, therefore,  which  could  be  subsequently  referred  to  a 
court  of  justice  was  whether  the  oath  had  or  had  not  been 
taken,  inquiry  into  which  circumstance  was  made  imder  an 
actio  in  factum  given  by  the  praetor. 

12.  Poenales  quocj^ueactiones  bene  12.  Theprstor  has  also  introduced 
multas  ex  sua  junsdictione  intro-  many  penal  actions  by  yirtue  of  his 
duxit ;  yeluti  adversus  eum  qui  jurisdiction.  As,  for  instance,  against 
quid  ex  albo  ejus  comipisset,  et  in  a  person  who  has  damaged  any  part 
eum  qui  patronum  yel  parentem  in  of  the  preetor's  allmm;  against  those 
jus  yocasset,  cum  id  non  impetras-  who  summon  before  the  pnetor  their 
set ;  item  adversus  eum  qui  vi  ex-  patron  or  father  without  previous 
emerit  eum  qui  in  jus  yocaretur,  permission  from  the  proper  magis- 
cujusve  dolo  aliusexemerit,  et  alias  trate ;  against  those  who  carry  away 
innumerabiles.  by  force  any  one  summoned  to  appear 

before  the  prstor,  or  fraudulently  in- 
duce a  third  person  to  carry  him  off; 
and  very  many  other  actions. 
Gai.  iy.  46. 

The  album  was  the  tablet  suspended  in  the  forum,  contain- 
ing the  ordinances  of  the  praetor.  Any  attempt  to  injure  or 
deface  it  was  punished  by  an  action  de  albo  comipto. 

The  descendant  or  freedman  who  summoned  before  a 
magistrate  {in  jus)  his  ascendant  or  patron  without  the  per- 
mission of  the  praetor,  was  liable  to  an  action  termed  de 
parente  aut  patrono  in  jus  vocato. 

The  actio  de  in  jua  vocato  vi  exempto  was  given  against  a 
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person  who  rescued  with  violence  any  one  who,  after  disobey- 
ing a  notice  to  appear  in  jure,  was  being  forcibly  conveyed 
before  the  magistrate.  The  penalty  was  a  sum  equivalent  to 
that  which  the  plaintiff  would  have  received  from  the  action 
he  had  commenced  against  the  person  rescued,  while  this 
person  rescued  remained  still  liable  to  the  action  he  had  been 
summoned  to  answer. 

13.  Pnejudiciales  actionesm  rem  18.  Prejudicial  actiona  seem  to  be 
esse  videntur ;  quale*  sunt  per  quaa  lealaetioiis ;  such  are  those  by  which 
quaaritur  an  aliquis  liber,  an  liber-  it  is  inquired  whether  a  man  ia  bom 
tu8  sit,  vel  de  partu  agnoscendo.  free,  or  has  been  made  free ;  whether 
Ex  quibus  fere  una  ilia  legitimam  he  be  a  slave,  or  whether  he  is  the 
causam  habet,  per  quam  queritur  offspring  of  his  reputed  father.  But 
an  aliquis  libersit :  cetersd  ex  ipsius  of  these,  that  alone  by  which  it  is 
prsBtoris  juriadictione  substantiam  inquired  whether  a  man  is  free,  be- 
capiunt  lonps  to  the  dyil  law.    The  others 

sprmgfrt)m  the  pmtor's  jurisdiction. 
Gai.  iv.  44 ;  C.  viii.  47.  9. 

The  object  of  a  proEJudiciaJ/is  actio  was  to  ascertain  a  fact, 
the  establishing  of  which  was  a  necessary  preliminary  to  further 
judicial  proceedings.  (See  Introd.  paragr.  104.)  Such  actions 
differ  from  actions  in  rem,  because  in  an  actio  prcyudidalia 
no  one  is  condemned^  only  the  fact  is  ascertained  ;  but  they  are 
said  in  the  text  to  resemble  aetioDs  in  rem  because  they  were 
not  brought  on  any  obligation^  and  because  in  the  intevUio, 
which  indeed  composed  the  whole  formula  in  this  case,  no 
mention  was  made  of  any  particular  person. 

Questions  of  status,  such  as  those  of  paternity,  filiation, 
patronage,  and  the  like,  were  most  commonly  the  subjects 
of  actumes  prcejvdiciales,  but  were  by  no  means  the  only 
ones.  We  hear  of  others,  such  as  quanta  doe  sit  (Gai.  iv. 
44) ;  anres  de  qua  agitur  major  sit  centum  sestertiis;  an 
bona  jure  venierini,     (D.  xlii.  5.  30.) 

The  liberaiis  causa,  the  suit  in  which  the  status  of  a  sup- 
posed slave  was  ascertained,  was  originally  nothing  else  but  a 
vindicaiio.  The  person  called  the  assertor  libertatis  claimed 
him,  and  the  master  of  the  slave  defended  his  possession.  If 
the  decision  was  in  favour  of  the  assertor,  it  was  still  open  to 
another  person  to  attempt  to  prove  that  the  subject  of  the 
suit  was  really  a  slave ;  if  the  decision  was  in  favour  of  the 
master,  another  eissertor  could  bring  a  fresh  suit ;  but  there 
could  only  be  three  assertores  in  all.  If  the  supposed  slave 
was  thrice  adjudged  a  slave,  his  status  could  be  no  further 
questioned.  Justinian  entirely  altered  the  action,  by  allow- 
ing the  slave  himself  to  claim  his  liberty,  and  making  the 
first  decision  final.     (C.  vii.  16.) 
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It  was  Appius  Claudius  who  inserted  the  law  respecting  the 
liberalis  causa^  which  had  existed  previously,  in  the  Twelve 
Tables.     (D.  i.  2.  2.  24.) 


14.  Sic  itaque  discretis  actioDi- 
bus,  certum  est  non  posse  actorem 
8uam  rem  ita  ab  aliquo  petere,  si 
paret  eum  dare  oportere ;  see  enim 
quod  actons  est,  id  ei  dari  oportet, 
quia  scilicet  dari  cuiquam  id  intel- 
ligitur,  quod  ita  datur  ut  ejus  fiat, 
nee  res  qusB  jam  actoris  est  magis 
ejus  fien  potest.  Plane  odio  furum, 
quo  magis  pluribus  actionibus  tene- 
antur,  effectum  est  ut,  extra  poenam 
dupli  aut  quadrupliy  rei  recipiendsB 
nomine  fures  etiam  hac  actione  te- 
neantur  si  paret  eos  dare  oportere, 
quamvis  rit  ad  versus  eos  etiam  hsBc 
in  rem  actio  per  quam  rem  suam 
quia  esse  petit. 


14.  Actions  being  thus  divided,  it 
is  certain  that  a  plaintiff  cannot  sue 
for  his  own  property  by  such  a  for- 
mula as  this, '  If  it  appear  that  the 
defendant  ought  to  give.'  For  it  is 
not  a  duty  to  give  the  plaintiff  that 
which  is  his  own.  To  give  a  thing 
is  to  transfer  the  proper^  in  it,  and 
that  which  is  already  the  property 
of  the  plaintiff  cannot  belong  to  him 
more  than  it  does  already.  How- 
ever, to  show  detestation  for  thieves, 
and  to  make  them  liable  to  a  greater 
number  of  actions,  it  has  been  de- 
termined, that  besides  the  penalty 
of  double  or  quadruple  the  amount 
taken,  they  may,  for  the  recovery  of 
the  thing  taken,  be  subjected  to  the 
action,  'If  it  appear  that  they  ouffht 
to  give.'  Although  ti^e  party  in- 
jured may  also  bring  the  real  action 
against  them,  by  which  the  plaintiff 
demands  the  thing  as  proprietor, 
iv.  4. 

16.  Real  actions  are  called  vindi- 
cations ;  and  personal  actions,  in 
which  it  is  maintained  that  some- 
thing ought  to  be  done  or  given,  are 
called  condictions ;  for  conidicere,  in 
old  language,  meant  the  same  as  de- 
nxmUare ;  and  it  is  improperly  that 
condiction  is  now  used  as  the  name 
of  the  personal  action,  by  which  the 
plaintiff  contends  that  something 
ought  to  be  given  to  him,  for  there 
is  no  denwUuUio  now  actually  in  use. 
Gai.  iv.  6,  18. 

Gains  says,  *  odor  adversaria  denuntiabat^  ut  adjudicem 
capiendum  die  xxx.  adeaset^  (iv.  18).  Thus  the  proper 
meaning  of  condictio  is  the  appointing  of  a  day. 


Gai. 

15.  AppellamuB  autem  in  rem 
quidem  actiones,  vindicationes ;  in 
personam  vero  actiones  quibus  dare 
tacere  oportere  intenditur,  condic- 
tiones.  Condicere  enim  est  denun- 
tiare,  prisca  lingua :  nunc  vero  abu- 
sive dicimus,condictionem  actionem 
in  personam  esse  qua  actor  intendit 
dari  sibi  oportere ;  nulla  enim  hoc 
tempore  eo  nomine  denuntiatio  fit. 


16.  Sequens  ilia  divisio  est,  quod 
qusedam  actiones  rei  persequendie 
gratia  comparat^B  sunt,  qutedam 
poense  persequend£B,qu8edam  mix  tee 
sunt. 

Gai. 


16.  Actions  may  be  next  divided 
into  actions  given  to  recover  the 
thing,  actions  given  to  recover  a 
penalty,  and  mixed  actions. 

iv.  6. 


We  now  come  to  the  third  division  of  actions,  that^  namely, 
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according  to  the  object  for  which  they  were  brought ;  they 
were  thus  divided  into  three  classes—  those  in  which  it  was 
sought  to  get  a  thing,  those  in  which  it  was  sought  to  enforce 
a  penalty,  and  those  in  which  both  these  objects  were  united. 


17.  Rei  persequendsB  causa  com- 
paratie  sunt  omnesin  rem  actiones. 
jSarum  vero  actionum  quie  in  per- 
sonam sunt,  eao  quidem  quae  ex 
contractu  nascuntur  fere  omnes  rei 
persequend»  causa  comparatae  yi- 
dentur:  Teluti,  quibus  mutuam 
pecuniam  Tel  in  stipulatum  deduc- 
tam  petit  actor,  item  conunodati, 
deposit!,  mandati,  pro  socio,  ez 
empto  Tendito,  locato  conducto. 
Plane  si  depositi  agatur  eo  nomine 
quod  tummtus,  incendii,  ruinaa, 
naufragii  causa  depo.Mtum  sit,  in 
duplum  actionem  pnetor  reddit,  si 
modo  cum  ipso  apud  qunm  deposi- 
turn  sit,  aut  cum  herede  ejus  ex 
dolo  ipsius  agetur :  quo  casu  mixta 
est  actio. 


17.  For  the  recovery  of  the  thing* 
are  given  all  real  actions;  and  of 
personal  actions  almost  all  those 
which  arise  from  contract,  as  the 
action  for  a  sum  lent  or  stipulated 
for,  a  commodatum^  a  deposit,  a  man- 
date, a  partnership,  a  sale,  or  a  let- 
ting to  hire.  But  when  the  action 
on  a  deposit  is  brought  for  a  thing 
deposited  by  reason  of  a  riot,  a  fire, 
the  fall  of  a  ouilding,  or  a  shipwreck, 
the  prffitor  always  gives  the  action 
for  the  double  of  the  value  of  the 
thing  deposited,  provided  the  suit, 
be  brought  against  the  depositary 
himself,  or  against  hb  heir,  by  rea- 
son of  personal  fraud,  in  which  case 
the  action  is  mixed. 


Gai.  iv.  7 ;  D.  xvi.  3.  1. 1-4 ;  D.  xvi.  3. 18. 

The  action  against  a  depositary  for  fraud  only  was  not  in 
dupluTn^  unless  the  depositor  had  been  forced,  by  fire,  ship- 
wreck, the  fall  of  a  building,  or  other  sudden  calamity,  to 
make  the  deposit.  If,  without  being  so  forced,  he  had  selected 
the  depositary,  then  the  action  was  only  for  the  single  value. 
It  was  his  own  fault  not  to  have  chosen  an  honester  man. 
(See  Bk.  iii.  Tit  13.  3.) 

18.  Ex  maleBciis  vero  proditAB 
actiones  alisB  tantum  poensB  perse- 
quendas  causa  comparataa  sunt,  alisB 
tarn  poenie  quam  rei  persequendiB, 
et  ob  id  mixtae  sunt.  Pcenam  t<m- 
tum  persequitur  quis  actione  furti  : 
siye  enim  manifesti  agatur  quadru- 
pli,  sive  nee  manifesti  dupli,  de 
sola  poena  agitur,  nam  ipsam  rem 
ppopna  actione  persequitur  quis,  id 
est,  suam  esse  petens,  sive  fur  ipse 
earn  rem  possideat  sive  alius  qui- 
libet.  Eo  amplius,  adversus  furem 
etiam  condictio  est  rei. 


18.  Actions  arising  from  a  delict 
are  eithnr  for  the  penalty  only,  or 
both  for  the  thing  and  the  penaltv, 
which  makes  them  mixed.  But,  in 
an  action  of  theft,  nothing  more  is 
sued  for  than  the  penalty  ;  whether, 
as  in  manifest  theft,  the  auadruple, 
or,  in  theft  not  manifest,  the  douole, 
is  sued  for,  the  owner  recovers  the 
thing  itself  by  a  separate  action,  by 
claiming  it  as  proprietor,  whether 
it  be  in  the  possession  of  a  th'ef  or 
of  any  one  else.  He  may  also  bring 
s gainst  the  thief  a  coudiction  for  the 
thing. 
Gai.  iv.  8.  3 ;  D.  xiii.  1.  7.  1. 

Persons  who  suffered  from  crimes  hada  privateaction  against 
the  wrong-doer  for  compensation,  quite  apart  from,  and  inde- 
pendent of,  the  prosecution  of  the  offender  for  his  outrage  on 
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the  laws  of  society.  There  was,  indeed,  something  more  than 
an  exact  compensation  enforced  by  the  private  actions:  for,  by 
way  of  penalty,  the  defendant  had  often  to  pay  two,  three,  or 
four  times  the  amount  of  loss  actually  sustained ;  but  still  this 
penalty  was  given  as  a  punishment  for  the  injiiry  to  the  indivi- 
dual, and  not  as  a  punishment  for  the  in&aotion  -of  public  law. 

19.  Vi  autem  bonorum  rAptorum        19.  An  action  foor  goods  taken  by 
actio  mixta  est,  quia  in  quadruplum    force,  is  a  nuxed  action ;  because  the 


rei  peraecutiocontinetur;  poena  au- 
tem tripli  est.  Sed  et  le^s  A^ui- 
lisB  actio  de  damno  injurise  mixta 
est,  non  solum  si  adrersus  infician- 
tern  in  duplum  agatur,  sed  inter- 
dum  et  si  in  dmplum  quisque  Agit : 
veluti  si  quis  nominem  claudum 
aut  luscum  occiderit,  qui  in  eo 
anno  integer  et  magni  yretii  fuerit ; 
tanti  enim  damnatur,  (^uanti  is  ho- 
mo in  eo  anno  plurimi  iiierit,  se- 
cundum jam  traditam  divisionem. 
Item  mixta  est  actio  contra  eof*  qui 
relicta  sacrosanctis  ecclesiisvel  ams 
venerabilibus  locis  legati  vel  iidei- 
commissi  nomine  dnre  diatulerint, 
usque  adeo  ut  etiam  in  judicaum 
Tocarentur:  tunc  enim  etipeamrem 
vel  pecuniam  quas  relicta  est,  dare 
compelluntur,  etaliud  tantumpro 
poena,  et  ideo  in  duplum  ejus  fit 
condemnatio. 


thing  taken  is  included  under  the 
quadruple  value  to  be  recovered  by 
tne  action ;  And  thus  the  penalty  is 
but  tmple.  The  action  introduced  by 
the  lex  Aqmlia,  fer  wrongful  da- 
mage, is  also  a  mixed  action :  not 
only  when  brought  for  double  value 
against  a  man  denying  the  fact,  but 
someliimes,  when  the  action  is  only 
for  the  single  value ;  for  instance, 
according  to  the  distinction  previ- 
ously laid  down,  when  a  man  has 
killed  a  slave,  who  at  the  time  of 
his  death  was  lame,  or  wanted  an 
eye,  but  within  the  year,  previous 
to  his  decease,  was  free  from  any 
defect,  and  of  great  value.  The  ac- 
tion is  also  mixed  which  is  brought 
against  those  who  have  delayed  the 
^payment  of  a  legacy,  OTjideicommu^ 
mm,  left  to  our  holy  churches,  or 
any  other  sacred  place,  until  at  last 
they  have  been  summoned  before  a 
magistrate ;  for  then  they  are  com- 
pelled to  give  the  thing,  or  to  pay 
the  money  left  by  the  deceased,  and 
in  addition  an  equivalent  thing  or 
an  equal  sum  besides,  by  way  of 
penalty;  and  thus  they  are  con- 
demned in  a  double  amount. 
C.  ix.  33. 1 ;  D.  ix.  2.  23.  3-6  j  C.  i.  3.  46,  pr.  and  7. 

Interdum  siin  aimpluim.  An  action  could  be  brought  in 
aimplum  under  the  lex  Aquiliay  if  the  object  of  the  action  was 
not  to  determine  whether  the  defendant  had  done  the  injury, 
but  to  fix  the  sum  which  would  be  the  proper  compensation 
for  it.  It  could  not  be  brought  vn  simplum  to  determine  the 
fact  of  the  defendant  having  done  the  injury :  for  if  he  denied 
it,  the  action  was  in  duplum  ;  if  he  confessed  it,  there  was 
no  need  of  an  action  to  prove  what  he  confessed. 

Sacroaanctie  eccleaiia.  The  punishment  had  formerly  been 
enforced  in  the  case  of  all  legacies  in  which  a  certain  sum 
had  been  given  per  damnationefm.    (See  Bk.  iii.  Tit.  27.  7.) 

Dwre  distvXeirint      Formerly  the  punishment  had  only 
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been  inflicted  in  case  of  an  absolute  refusal  of  the  legacy. 
(C.  i.  3.46.  7.) 

20.  Quaedam  actiones  mixtam  20.  Some  actions  an  also  mixed, 
causam  obtinere  videotur,  tam  in  as  being  both  real  and  personal;  as, 
rem  (|uam  in  personam :  qualis  est  for  instance,  the  action  jamiiUe  ercis" 
iarailiae  erciscundss  actio; qu»  com-  cwukef  brought  between  co-heirs  for 
petit  coberedibus  de  dividends  he-  the  partition  of  the  inheritance ;  the 
reditate ;  itemconimanf  dividundo,  action  de  communi  tUvidundOf  be- 
qu»  inter  eos  reddftus  inter  ouos  tween  partners  for  the  division  of 
aliquid  commnuie  est,  ut  id  divi-  thiags  held  in  common;  also,  the 
datur ;  item  finium  vegnndorum,  action  Jktmm  reffundoruniy  between 
qusB  inter  aos  agitur  qfii  confines  owners  of  contiguous  estates.  And, 
a^rroshabent  Inquibus  tribusju-  in  thene  three  actions,  the  judge, 
diciis  permittitur  judici,  rem  alicui  following  the  rules  of  equity,  may 
ex  litigatoribus  ex  bono  et  SBquo  give  any  particular  thing  to  any  of 
adjudicare,  et  si  unius  pars  pne-  the  parties  to  the  suit,  and  then  con- 
gravare  vidcbitur,  eum  invicem  demn  him,  if  he  seems  to  have  an 
oerta  pecunia  alteri  cendenmare.  undue  advantage,  to  pay  the  other  a 

certain  sum  of  money. 
D.  X.  1.  2.  1 ;  D.  X.  1.  8j  D.  x.  2.  66. 

These  actions,  though  entirely  personal,  as  being  founded 
on  obligations  and  brought  against  particular  persons,  are 
here  said  to  seem  in  one  a^spect  like  real  actions,  because  they 
involved  not  only  a  condem/aaiio^  but  an  adjudicatio.  A 
particular  thing  was  adjudged  and  given  over  to  the  plaintiff. 
Even  here,  however,  the  analogy  to  real  actions  was  not  very 
complete,  as  real  actions  were  always  brought  for  some  de- 
finite thing,  ascertainable  before  the  action  was  brought ;  but 
in  the  actions  mentioned  in  the  text,  the  thing  to  be  adjudged 
was  only  €iscertained  by  the  action. 

As  to  the  formula  in  these  actions,  see  Introd.  sec.  103. 
In  these  actions  no  distinction  can  properly  be  made  of 
plaintiff  and  defendant.  Ulpian  says,  ^Mixtce  aunt  dctionesj 
in  quihus  utei^que  actor  est*  (D.  xliv.  7.  37.  1.)  The  judge 
discharged  the  function  assigned  him  equally  for  the  benefit 
of  all  persons  interested  in  the  subject-matter  of  the  action. 

21.  Onmesautem  actiones  vel  in  21.  All  actions  are  for  the  single, 
simplum  conceptas  sunt,  vel  in  du-    double,  triple,  or  <juadruple  value ; 

Slum,  vel  in  triplum,  vel  in  qua-    beyond  that  no  action  extends, 
ruplum  ;    ultenus   autem    nulla 
actio  extenditur. 

D.  ii.  8.  3. 

We  have  now  the  fourth  division  of  actions,  that,  namely, 
according  to  the  amount  of  the  condemnation. 

In  actions  which  were  in  duplum^  in  triplvm^  or  in  quad- 
ruplum  conceptoe^  the  intentio  only  contained  an  estimate  of 
the  single  value  the  amount  of  actual  loss,  and  then  in  the  con- 
demnaiio  this  was  doubled,  tripled,  or  quadrupled,  as  the  case 
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might  be ;  the  word  conceptCBy  therefore,  which  properly  refers 
to  the  i/ntentio,  is  not  very  strictly  used. 


22.  The  einple  thing  iteelf,  or  its 
simple  yalue,  is  sued  for ;  as,  for  ex- 
ample, in  case  of  It  stipulation,  a  loan, 
a  mandate,  a  sale,  a  letting  to  hire, 
and  in  numberless  other  cases. 


22.  In  simplom  agitnr:  veluti 
ex  stipulatione,  ex  mutui  datione, 
ex  empto  vendito,  locato  conducto, 
mandato,  et  denique  ex  aliis  com- 
pluribus  causis. 

If  a  person  stipulated  that  in  a  certain  case  his  debtor 
should  give  him  double  or  triple  of  the  value  of  the  sum 
owed,  the  action  brought  to  enforce  the  stipulation  would 
still  be  in  simplum  concepta.  It  would  be  the  agreement, 
and  not  the  action^  which  would  double  or  triple  the  sum  to 
be  paid. 


23.  In  duplum  agimus;  veluti 
furti  nee  manifesti|  damn!  injurisB 
ex  lege  Aquilia,  depositi  ex  qui- 
busdam  casibus;  item  servi  cor- 
rupti,  quee  coropetit  in  eum  cujus 
hortatu  consiliove  servus  alieuus 
fugerit,  aut  contumax  adversus  do- 
minum  factus  est,  aut  luxnrios*) 
vivere  coeperit,  aut  denique  quo- 
libet  modo  deterior  factum  sit.  In 
qua  actione  etiam  earum  rerum 
quas  fuffiendo  servus  abstulit,  Ksti- 
matio  deducitur.  Item  ex  legato 
quod  venerabilibus  locis  relictum 
est,  secundum  ea  qun  supra  dixi- 
mus. 


23.  The  double  value  is  sued  for ; 
as;' for  example,  in  an  action  of  theft 
not  manifest,  of  wrongful  injury  by 
the  lexAquilia,  and,  in  certain  cases, 
in  an  action  of  deposit.  Also  in  an 
action  on  account  of  the  corruption 
of  a  slave  brouf^ht  against  him  by 
whose  advice  or  instigation  the  slave 
has  6ed  from  his  master,  has  grown 
disobedient  towards  him,  become 
dissolute  in  his  habits,  or  been  made 
in  any  manner  worse ;  and,  in  this 
action,  an  estimate  is  also  to  be 
made  of  whatever  things  the  slave 
has  stolen  from  his  master  before 
hid  flight.  An  action  also  for  the  de- 
tention of  a  legacy,  left  to  a  sacred 
place,  is  brought  for  double  value,  as 
we  have  before  remarked. 
Qai.  iii.  190 ;  Gai.  iv.  9. 171 ;  D.  xvi.  8.  1. 1 ;  D.  xi.  3. 1 ;  C.  i.  3. 4a  7. 

Depositi  ex  quibuadaw.  caaHms^  i.e.  when  made  under  the 
pressure  of  a  sudden  calamity.     See  note  on  paragr.  17. 


24.  Tripli  vero,  cum  quidam 
majorem  verse  eestimationis  quanti- 
tatem  in  libello  conventionis  inse- 
ruit  ut  ex  hac  causa  viatores,  id 
est  executores  litium,  ampliorem 
summam  sportulsrum  nomine  exe- 
gerint :  tunc  em'm  id  quod  propter 
eorum  causam  damnum  passus 
fuerit  reus,  in  triplum  ab  actore 
consequetur,  ut  in  hoc  triplo  et 
simplum  in  quo  damnum  passus 
est,  connumeretur.  Quod  nostra 
constitutio  induxit,  quie  in  nostio 
Codice  fulget,  ex  qua  dubio  procul 
est  ex  lege  condictitiam  emanare. 


C.  ILL  10.  2.  2. 


24.  The  triple  value  is  sued  for 
when  any  person  inserts  a  gfieater 
sum  than  is  due  to  him,  in  his  state- 
ment of  demand,  so  that  the  viatores, 
that  is,  the  officers  of  suits,  exact  a 
larger  sum  as  their  fee.  In  this  case 
the  defendant  may  obtain  the  triple 
value  of  the  loss  he  has  sustained 
by  giving  the  fee  from  the  plaintiff, 
but  the  amount  actually  expended  in 
the  fee  is  included  in  the  triple  value. 
Thus,  a  constitution  inserted  in  our 
code  has  established,  on  which  con- 
stitution, without  doubt,  a  legal  con- 
diction  may  be  grounded. 
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In  the  old  law  there  had  been  other  actions  in  triplum,  as 
those  furti  concepti  and  furti  oblati,  (Gai.  iii.  191 ;  see 
Tit.  1.  4,  of  this  Book.)  The  action,  of  which  Justinian 
speaks  in  this  paragraph,  had  been  substituted  by  him  for  the 
penalty  of  entirely  losing  all  right  of  action,  to  which  a  plaintiff 
who  sued  for  more  than  was  due  to  him  had  been  liable. 

The  lihellus  conventionia  in  the  system  of  civil  process  ob- 
taining in  the  Lower  Empire,  was  the  notification  of  an  action 
and  its  grounds  delivered  by  a  bailiff  of  the  court  {executor) 
to  a  defendant,  who,  on  the  receipt  of  it,  had  to  give  security 
for  his  appearance  before  the  judex.  It  thus,  in  the  extra^ 
ordinayiajudiciay  replaced  the  old  vocatio  in  jus. 

25.  The  quadruple  value  is  sued 
for ;  as,  for  example,  in  an  action  for 
manifest  theft,  m  an  action  quod 
metus  causOf  and  an  action  relating 
to  money  given  to  any  one  to  set  on 
foot  or  to  desist  from  a  vexatious 


25.  Quadrupli,veluti  furti  mani- 
fest! :  item  de  eo  quod  metus  causa 
factum  sit,  de^ue  ea  pecunia  qii» 
in  hoc  datA  sit,  ut  is  cui  datur 
calumniiB  causa  negotium  ahcui 
faceret,  vel  non  faceret.  Item  ex 
lege  condictitia  a  nostra  constitu- 
tione  oritur,  in  quadruplum  con- 
demnationem  imponens  iis  execu- 
toribus  litium,  qui  contra  constitu- 
tionis  normam  a  reis  quidquam 
exegerint. 


suit  The  legal  condiction  is  also 
for  the  quadruple  value,  which  is  es* 
tablished  in  our  constitution  against 
those  olficers  of  suits,  who  demand 
anjrthing  from  the  defendant,  con- 
trary to  the  regulations  of  the  con- 
stitution. 
Gai.  iii.  189 ;  D.  iv.  2.  14.  1 ;  D.  iii.  6. 1 ;  C.  iiL  2.  4. 


26.  Sed  furti  quidem  nee  mani- 
fest! actio,  et  8ervicorrupti,a  ceteris 
de  quibus  simul  locuti  sumus  eo 
differont,  quod  hie  actiones  omni- 
modo  dupli  sunt;  at  illse,  id  est, 
damni  injuris  ex  le^e  Aquilia  et 
interdumdepositi  inficiationedupli- 
cantur,  in   confitentem    autem  in 


26.  But  an  action  of  thefl  not 
manifest,  and  an  action  on  account 
of  a  slave  corrupted,  differ  from  the 
others,  which  we  have  placed  under 
the  same  head,  in  that  they  are  td- 
ways  brought  for  double  the  value ; 
but  the  others,  that  is,  the  action 
flpven  by  the  lexAquiiia  for  a  wrong- 


simplum  dantur.  Sed  ilia  quad  de  ful  injury,  and  sometimes  the  action 
iis  competit  quie  relicta  venera-  of  deposit,  are  brought  forthedouble 
bilibus  locis  sunt,  non  solum  infi-  value  in  case  of  denial ;  but  if  the 
ciatione  duplicatur,  sed  etiam  si  defendant  confesses,  the  single  value 
distulerit  reucti  solutionem  usque-  only  can  be  recovered.  In  actions 
quo  jussu  magistratuum  nostrorum  brought  for  things  given  to  sacred 
conveniatur  ;  in  confitentem  vero,  places,  double  is  recovered,  not  only 
et  antequam  jussu  magistratuum  on  the  denial  of  the  defendant,  but 
conveniatur  solventem,  simplum  also  on  payment  being  delayed  until 
redditur.  a  magistrate  orders  an  action  to  be 

brought ;  but  it  is  the  single  value 
only  that  can  be  recovered,  if  the 
debt  be  acknowled^  and  paid  be- 
fore such  an  order  is  given. 

173  ;  C.  L  3.  46.  7. 


Gat.  iv.  9. 171. 

27.  Item  actio  de  eo  quod  metus 
causa  factum  sity  a  ceteris  de  qui- 


27.  The  action  quod  metus  causa 
differs  also  from  the  other  actions 
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bus  eimul  locuti  sumus  eo  diflert, 
quod  ejus  natura  tacite  continetur, 
ut  jui  judicis  jussu  ipsam  rem  ac- 
ton restituat,  absolvatur.  Quod  in 
ceteris  casibue  non  ita  est  sed  om- 
nimodo  quisque  in  quadruplum 
condemnatur ;  quod  est  et  in  furti 
manifesti  actione. 


included  under  tbe  same  bead,  be- 
cause it  is  tacitly  implied  in  tbe 
nature  of  this  action,  that  a  defend- 
ant, y^koj  in  obedience  to  the  com- 
mand ot  the  judge,  restores  the 
thkig»  f aken,  ought  to  be  acquitted ; 
in  afi  llhe  other  actions,  on  tne  con- 
traorr,  the  defendant  must  always  be 
condemned  to  pay  the  fourfold 
value,  aj9,  for  instance,  in  the  action 
of  manifest  theft. 
D.  iT.  2. 14. 1.  4, 

The  actio  quod  metua  causa  was  giren  to  a  person  who  had, 
while  under  constraint  from  the  fear  of  actual  or  threatened 
violence,  alienated  anything,  created  real  rights,  or  entered 
into  an  obligation.  The  action  was^  as  the  text  informs  us, 
arbitraria.     (See  Introd.  sec.  106.) 

28.  Actionum   autem    qusedam        28.  Again,  some  actions  are  6oft« 
fidei  sunt,  qutedam  strict!   Jidei,  some  are  dricti  j'tiris.   Of  those 

6<m<e./fc2et  there  are  the  following: — 
the  actions  empti  and  vendiU,  hcati 
and  conductij  negoUorum  gedarwn: 
those  brought  on  a  mandate,  deposit^ 
partnership,  tutelage,  loan,  or  pledge ; 
the  action  famHup.  erciscimtUB ;  that 
communi  dioidtmdo ;  the  action  pre" 
icrtpCis  verbis,  arising  from  a  com- 
mission to  sen  at  a  fixed  price,  or  an 
exchange ;  and  the  demand  of  an  in- 
heritance. For,  although  it  was,  till 
recently,  doubtful  whether  this  last 
action  should  be  included  among 
tho»e  bona  JiSei,  our  constitution 
has  clearly  ^ided  that  it  is  to  be 


juris.  Bonn  fidei  sunt  bee:  ex 
empto  vendito,  locato,  conducto, 
negotiorum  gestorum,  mandati,  de- 
positi, pro  socio,  tutelie, commodati, 
pigneratitia,  familite  erciscundsB, 
communi  dividundo,  prescripts 
verbis  quae  de  cestimato  proponitur, 
et  ea  quss  ex  permutatione  com- 
petit,  et  hereditatis  petitio.  Quam- 
vis  enim  usque  ad  hue  incertum 
erat,  sive  inter  bonce  fidei  judicia 
connumeranda  sit  hereditatis  pe- 
titio, sive  non,  nostra  tamen  con- 
stitutio  aperte  eam  esse  bonse  fidei 
disposuit 


included  among  them. 
GALir.  62j  C.iiLSl.  12.  3. 

We  here  enter  on  the  fifth  division  of  actions,  that,  namely, 
according  to  the  powers  given  to  the  judge,  and  according  to 
which  ttiey  are  divided  into  actionea  bonce  fideif  a^ctumea 
atricti  juria,  and  actionea  arbitrarice. 

In  actions  bonca  fidei,  the  words  ex  bona  fide  were  permitted 
to  be  added  to  the  formula,  so  that  the  inientio  ran,  qnicquid 
darey  or  facere^  or  prcBatare  oportet  ex  bona  fide.  The  actions 
in  which  this  was  permitted  were  all  praetorian.  Justinian  here 
gives  a  list  of  them ;  and  probably,  though  not  quite  certainly, 
the  list  is  meant  to  be  a  complete  one.  The  principal  eflTectsof 
this  addition  to  the  formula  were:—  (1.)  That  all  circumstances 
tending  to  show  dolua  malua  were  taken  into  consideration, 
without  an  exception  doli  mali  being  inserted.  (D.  xxx.  84. 5.) 
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(2.)  Every  assistance  which  the  consideration  of  customs  and 
common  use  could  give  to  the  determination  of  the  particular 
question  was  permitted  to  affect  the  decision  of  the  judge. 
(D.  xxi.  1.31.  20.)  (3.)  Thejudge  would  notice  any  counter 
claims  which  the  defendant  might  have  arising  out  of  the 
same  set  of  circumstances  which  gave  rise  to  the  action  of 
the  plaintiff.  (Gal  iv»  63.)  (4.)  And,  lastly,  interest  was 
due  on  the  thing  withheld  from  the  time  k  ought  to  have 
been  given.     (D.  xziL  1,  32.  2.) 

In  the  actions  eftricti  juris,  the  judlge  was  obliged  to  adhere 
strictly  to  the  principles  of  the  civil  law.  Dolus  malus,  or 
counter  claims,  could  not  be  taken  into  consideration  unless 
exceptions  were  inserted  bringing  them  before  the  notice  of 
the  judge.  And  interest  could  not  generally  be  claimed  from 
before  the  time  of  the  liiis  contestation  except  by  special  sti- 
pulation. ^D.  xii.  1.31.)  It  was  the  actions  derived  from 
the  jus  civile  that  were-  siricti  juris.  That  a  real  action 
should,  as  in  the  case  of  the  petitio  hcreditcUiSrhe  bonce  JUieij 
was  quite  an  exception* 

The  nature  of  adiones  arbitraricey^ill  appear  from  paragr.  3 1 . 

An  action  prcsscriptis  verbis^  otherwise  in  factum  prce^ 
scriptis  verbis,  or  in  factum,  was,  as  we  have  elsewhere  said, 
an  action  in  which  at  the  head  of  the  formula  were  placed 
words  stating  the  facts  giving  rise  to^  a  contract  which  did 
not  come  under  any  of  the  heads  of  contracts  bearing  a  par- 
ticular name.  In  the  contract  permuiatio,  eacb  party  made 
a  contract  re,  Le.  by  diepositing  the  thing  bartered  with  the 
other,  but  the  thing  given  was  not  given  as  a  mutuum,  a 
commodatum,  a  depositum,  or*  a  pignus,  and,  therefore,  the 
circumstances  had  to  be  stat^  specially.-  The  action  de  cesti- 
mato  was  given  when  a  thing  was  entrusted  to  another  to  sell 
for  a  certain  sum ;  the  agent  being  pernntted  to  retain  all  he 
received  above  that  giTen,.and  to  give  back  the  thing  if  he  could 
not  obtain  the  price  fixed.  This  was  not  precisely  a  locatio,  a 
societas,  or  a  mandatum,  and,  therefore,  the  action  was  given 
in  the  form  of  one  prcescriptis  verbis.  (See  Bk.  iii.  Tit.  13.  2.) 

It  may  be  useful  to  take  this  opportunity  of  again  referring 
to  a  division  of  actions  alluded  to  in  the  note  to  Bk.  iii.  Tit. 
13. 2,  but  not  treated  of  in  this  Title  because  belonging  entirely 
to  the  system  of /ormuicp,  viz.  that  according  as  tiiey  were  in 
jus  concepUe  or  in  factwm  conceptce.  In  some  actions  the 
praetor  did  not  raise  a  question  of  law  as  he  did  when  he 
adopted  the  usual  form  st3?ar6^oj9ortere,buthe  merely  directed 
the  judge  to  ascertain  a  definite  fact,  and  then  instructed  him 
if  he  found  the  fact  to  be  in  a  particular  way  to  condemn  the 
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defendant.  Such  an  action  was  said  to  be  in  factum  con-* 
cepta^  while  one  in  which  the  judge  was  guided  in  his  decision 
by  the  rules  of  law  was  in  jus  concepta, 

29.  Fuerat  antea  et  rei  uxorise  29.  Formerly,  theactionmurorue 
actio  una  ex  bouse  fidei  judiciis.  was  included  amonff  the  actionaftontf 
Sed  cum  pleniorem  esse  ex  stipu-  Jidei;  but  finding  the  action  ex  tU" 
latu  actionem  invenientes,  omne  pulatu  to  be  more  advantageous,  we 
jus  quod  res  uxoria  ante  habebat,  have,  while  establishing  many  dis- 
cum  multis  dividonibus  in  action-  tinctions,  transferred  to  the  action 
em  ex  stipulatu  qusB  de  dotibus  ex  sHptdatUf  when  given  for  the  re- 
exig^ndisproponitur^transtulimus:  covery  of  marriage  portions,  all  the 
merito  rei  uxorias  actione  sublata,  effects  before  attaching  to  the  action 
ex  stipulatu  quaB  pro  ea  introducta  rei  uxoria  ;  the  actio  rei  uxoria  be- 
est,  naturam  bonaD  fidei  judicii  ing  then  reasonably  done  away  with, 
tantum  in  exactione  dotis  meruit,  the  action  ex  dipufatUj  by  which  it 
ut  boniB  fidei  sit ;  sed  et  tacitam  is  replaced,  naturally  assumed  the 
ei  dedimus  hypothecam.  Prseferri  character  of  an  action  bon€e  Jidei,hut 
autem  aliis  creditoribus  in  hypo-  assumed  it  only  when  brought  for 
thecis  tunc  censuimus,  cum  ipsa  the  recovery  of  a  marriage  portion, 
mulier  de  dote  sua  experiatur.  We  have  also  given  the  wife  an  im- 
cujussolius  providentiahocindux-  plied  mortgage,  but  when  we  pre- 
imus.  fer  her  to  mortgagees,  we  do  so  only 

whenever  she  herself  sues  for  her 
marriage  portion.    For  it  is  to  her 
personally  that  we  grant  the  pri- 
vilege. 
D.  iv.  5.  8;  C.  v-  13;  C-  viii.  18.  12.  1. 

In  order  to  enforce  the  restitution  of  a  marriage  portion, 
the  actio  rei  uxorics  was  given ;  but  sometimes  the  wife  or 
other  person  entitled,  not  content  with  the  remedy,  stipulated 
with  the  husband  for  the  restitution,  and  thus  secured  the 
power  of  bringing  an  action  ex  stipulatu. 

In  the  actio  rei  uxorice,  whieh  was  an  action  bonce  fideiy  the 
husband  could,  for  different  reasons,  make  certain  deductions 
in  his  restitution  of  the  doe.  He  had  three  years  in  which  to 
make  restitution  of  all  things,  quce  numero,  pondere,  meu" 
eurave  conatantf  and  he  could  oppose  to  the  action  the  bene-- 
Hciura  competentice,  that  is,  he  was  only  condemned  to  pay 
quantum  facere  potest  The  wife  ^could  not  transmit  the 
action  to  her  heirs,  and  if  her  husband  were  deceased,  and  she 
had  benefited  by  his  testament,  she  could  not  both  accept  the 
gift  under  the  testament,  and  also  ask  for  the  restitution  of  her 
portion,  but  was  obliged  to  abandon  either  the  one  advantage 
or  the  other.     (Ulp.  Meg.  6.) 

None  of  these  drawbacks  attended  the  action  ex  stipviatu. 
There  could  be  no  deductions,  no  delay  in  payment,  no  regard 
to  the  husband's  power  to  pay.  The  action  passed  to  the 
heirs  of  the  wife,  and  she  could  take,  in  addition,  anything 
given  her  by  her  husband's  testament. 
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Jiistinian  united  the  two  actions  into  one.  However  the  doe 
might  have  been  given^  and  whether  there  had  really  been  any 
stipulation  to  restore  it,  a  tacita  stipulation  was,  in  every  case, 
to  be  supposed.  The  actio  rei  vaorice  was  to  be  abolished, 
and  all  actions  for  the  restitution  of  a  marriage  portion  to  be 
brought  ex  etipulatu.  But  then,  this  action  was  treated  as  one 
boTice  Jideij  and  produced  most  of  the  advantages  which  the 
husband  had  enjoyed  under  the  a,ctio  rei  uxorice.  He  had  a 
year  in  which  to  restore  all  moveables,  and  he  could  claim  the 
benefidura  competentice,  (See  paragr.  37.)  Lastly,  in  order 
to  make  the  position  of  the  wife  more  secure,  Justinian  gave 
her  an  implied  mortgage  on  the  effects  of  her  husband,  taking 
priority  over  all  other  incumbrances — a  privilege,  however, 
personal  to  herself     (C.  iv.  13.) 

30.  In  bonfiB  fidei  autem  judiciis  30.  In  all  actiona  bona  fidei  full 
libera  potestaspermitti  videtur  ju-    power  is  given  to  the  judge  to  de- 


dici  ex  bono  et  fe^uo  sBstimandii 
quantum  actori  restitui  debeat :  in 
^uo  et  illud  continetur,  ut  si  quid 
iDvioemprsBstare  actorem  oporteat, 
eo  compensato  in  reliquum  is  cum 
quo  actum  est,  debeat  condemnari. 
Sed  et  in  strictiB  judiciis  ex  re- 
scripto  divi  Marci,  opposita  doll 
mah  exceptione  compensatio  in- 
ducebatur.  Sed  nostra  constitutio 
eas  compensationes  q^u»  jure  aper- 
to  nituntur,  latius  introduxit,  ut 
actiones  ipso  jure  minuant,  sive  in 
rem  sive  in  personam,  sive  alias 
(^uascumque  :  excepta  sola  depo- 
sit! actione,  cui  aliqfuid  compensa- 
tionis  nomine  opponi  datis  impium 


termine,  according  to  the  rules  of 
equity,  how  much  ought  to  be  re- 
stored to  the  plaintilf ;  whence  it 
follows  that  when  the  plaintitf  also 
is  found  to  be  indebted  to  the  de- 
fendant, the  debtor  ought  to  be  al- 
lowed to  set  off  the  sum  due  to  him, 
and  to  be  condemned  only  to  pay 
the  difference.  Even  in  actions  titricU 
jurUf  a  rescript  of  the  Emperor  Mar- 
cus permitted  a  set-off  to  be  claimed, 
by  opposing  the  exception  of  fraud ; 
but  our  constitution,  when  the  debt 
due  to  the  defendant  is  evident,  has 
given  a  greater  latitude  to  claims  of 
set-off;  for  now  actions,  real  or  per- 
sonal, or  of  whatever  Inn^i  are  %p9o 


esse  credidimus,  ne  sub  prsBtextu  jure  reduced  by  the  claim^  with  the 
compensationis  depositarum  rerum  exception  only  of  the  action  of  de- 
quis  exactione  denaadetoj*.  posit,  against  which  we  have  not 

judged  it  proper  to  permit  anv  claim 
of  8etH)ff  to  M  made,  lest  unaer  this 
pretence  any  one  should  be  fraudu- 
lently prevented  from  recovering 
the  thing  deposited. 
Gai.  iv.  61 J  C.-.iv.  81. 14,  pr.  and  1 ;  C.  iv.  34.  11. 

The  subject  of  compenaatio  will  be  treated"  of  more  fully 
under  paragr.  39. 

31.  PrsDterea  quasdam  actiones  31.  Some  actions,  again,  are  called 

arbitrarias,  id  est,  ex  arbitrio  ju-  arbitrary,  as  depencung  upon  the  or- 

dicis  pendentes,    appellamus:    in  6ti^rtMm  of  the  judge.  In  tnese,  if  the 

quibus,  nisi  arbitrio  judicis  Lb  cum  defendant  do  not,  on  the  order  of  the 

quo  agitur  actori  satisfaciat,  veluti  judge,  ^ve  the  satisfaction  awarded 

rem  restituat,   vel   exhibeat,  vel  by  the  judge,  and  either  restore,  ex- 

solvat,  vel  ex  noxali  causa  servum  hibit^  or  pay  the  thing,  or  give  up  a 
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dedat,  condemnari  debeat.  Sed  slaye  that  has  committed  an  injaiy, 
istas  actiones  tam  in  rem  quam  in  he  ought  to  be  condemned.  Of 
personam  inyeniuntur :  in  rem,  to-  these  arbitrary  actions  some  are  real 
luti  Publiciana,  Serviana  de  rebus  and  some  personal :  real,  as  the  ac- 
coloni,  quasi  Serviana  quae  etiam  tions  I\Muiiana,  Serviana^  and  qtuui 
hypothecariavocatur;  in  personam,  Serviana^  also  called  hypcithecaria  \ 
vefuti  quibus  de  eo  agitur  quod  aut  personal,  as  those,  by  which  a  suit  is 
metus  causa  aut  dolo  malo  factum  commenced  on  account  of  something 
est,  item  cum  id  (|uod  certo  loco  done  through  fear  or  fraud^  and  that 
promissum  est  petitur ;  ad  exhi-  for  which  something  wbs  promised 
oendum  quoque  actio  ex  arbitrio  to  be  paid  at  a  particular  place ;  the 
judicis  pendet.  In  his  enim  ac-  action  ad  exhibendunt  also  depends 
tionibus  et  ceteris  similibus  per-  on  the  arbitnum  of  the'  judge :  in 
mittitur  judici  ex  bono  et  aequo,  these  actions,  and  others  of  a  like 
secundum  cuj usque  rei  de  qua  ac-  nature,  the  judge  may  determine, 
tum  est  naturam,  sstimare  quem-  according  to  the  prineij^es  of  equity 
admodum  actori  satisfieri  oporteat.  and  the  circumstances  of  the  parti- 
cular case,  the  satisfaction  which  the 
plaintiff  ought  to  receive* 
D.  vi.  1.  68;  D.  iv.  2. 14.  4;  D.  xiii.  4.  4.  I;  D.  x.  4  a  9;  ttxx.  1. 10. 
8;  D.  iv.  3.  1ft 

In  the  actiones  arbitrarioB  the  judge  wsB  instructed  only  to 
condemn  the  defendant  in  a  sum  of  moaey^if  he  did  not  satisfy 
the  demands  of  the  plaintiff,  supposing  thatdHenand  was  well- 
founded.  When,  therefore,  the  judge  had  ascertained  the 
validity  of  the  plaintiff's  claim,  he  issued  an  order  (arbitrium) 
to  the  defendant,  and  at  the  same  time,  condemned  him  to  pay, 
in  case  of  his  refusal,  a  sum  proportionate  to  the  value  of  what 
was  claimed,  quanti  ea  res  eriL  But  though  the  option 
seemed  thus  to  be  given  the  defendant  of  complying  with 
the  arbitHum^  or  paying  the  amount  of  the  condemnation  it 
appears  that  the  praetor  used  themanus  militai^ythe  strong 
arm  of  the  law,  to  enforce  compliance  with  tii»-  arbitrium. 
But  this,  perhaps,  was  not  always  the  case,  andiir  might  happen 
that,  instead,  the  amount  of  the  condemnoMo  was  exacted. 
This  had,  therefore,  to  be  reduced  from  the  vague  term  quanti 
eaves  erit,  to  a  particular  sum,  fixed,  if  there  was  any  appear- 
ance of  fraud  on  the  part  of  the  defendant,  hy  the  plaintiff 
himself,  who  stated  on  his  oatb  (D.  xiL  3.  5)  the  amount  he 
considered  fairly  due  to  him  as  compensation ;  otherwise  the 
judex  fixed  the  amount  according  to  the  circumstances  of  the 
case. 

Actions  in  rem  were  enforced  by  being  made  arbitraince^  and 
all  actions  in  rem  were  so  enforced.  (See  Tit.  17.  2.)  In  real 
actions  the  satisfaction  ordered  by  the  judge  was  to  restore  the 
thing,  except  that  in  the  actio  Serviana  and  quasiServiana 
the  defendant  was  permitted  either  to  give  up  the  thing  pledged, 
or  to  pay  the  debt  (D.  xx.  1.  16.  3.)  When  the  thing  claimed 
was  restored,  the  condemnatio  might  still  be  made  available  for 
the  fructus.  Among  personal  actions,  those  quod  mettis  causa, 
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de  dolo  maloy  and  ad  exhihendum  were  arbitrarice,  because 
they  were  brought  virtually  to  have  something  restored  or 
exhibited.  The  action  de  eo  quod  certo  loco  promisaum  eat 
was  made  arbitranriay  for  the  peculiar  reason  mentioned  below. 

With  respect  to  the  actio  quod  ffietvs  cauaa^  see  paragr.  25 
and  27.  The  actio  de  dolo  malo  was  given  to  avoid  the  con- 
sequences of  a  dolus  malua,  but  only  when  there  was  no  other 
means  of  avoiding  them  (D.  iv.  3.  1.  2);  it  was  in  simplum; 
it  subjected  the  defendant,  if  condemned,  to  infamy,  and  had 
to  be  brought  within  a  year.     (D.  iv.  3.  29.) 

Cum  id  quod  certo  loco  promiaeum  est  petitur.  When  a 
contract  was  made  in  which  it  was  agreed  that  payment  should 
be  made  at  a  particular  place,  the  creditor  could  not  demand 
payment  anywhere  else.  If  he  did,  he  asked  for  more  than  was 
his  due,  and  was  subject  to  the  consequences  of  a  pluris-petitio. 
(See  paragr.  33.)  Supposing,  indeed,  the  action  brought  ou 
the  obligation  was  one  bonce  fidei,  or  had  an  intentio  incerta^ 
as  being  for  an  undetermined  object,  then,  as  the  judge  would 
take  into  account  all  the  circumstances  of  the  case,  and  allow 
the  defendant  the  benefit  of  whatever  difference  being  sued  in 
a  wrong  place  could  be  supposed  to  make  to  him,  the  conse- 
quence of  this  pluris-petitio  would  be  immaterial.  But  if  the 
action  was  one  stricti  juris,  the  plaintiff  would  fail  altogether 
in  his  action.  But  it  might  happen  that  the  debtor  absented 
himself  from  the  place  where  payment  was  to  be  made,  and 
then  the  creditor  would  not  be  able  to  sue  him  there.  And, 
again,  it  might  be,  in  some  cases,  to  the  mutual  advantage  of 
both  parties  that,  if  all  just  allowance  were  made  for  any  in- 
convenience either  might  sustain,  the  demand  should  be  made 
at  a  different  place  from  that  agreed  on.  The  praetor  provided 
for  these  two  cases  by  altering  the  condictio  certa  which  would 
be  brought  on  the  obligation  in  two  points  :  first,  he  made  the 
action  arbitrary,  so  that  before  sentence  was  given  there  was  an 
opening  for  the  defendant  to  pay  a  sum  in  satisfaction  of  the 
plaintiff's  claim  ;  and  secondly,  though  the  intentio  was  left 
certain,  the  coTideTnnatio  was  made  to  be  for  quanti  ea  res  eritj 
so  that  the  real  amount  which  the  defendant  would  have  to  pay, 
would  be  that  which  the  judge,  on  an  equitable  consideration 
of  the  whole  circumstances,  fixed  on  as  reasonable. 

32.  Cnraie  iiatem  debet  judex  32.  A  judge  ought,  as  much  as 
ut  omnimodo,  quantum  possibile  possible,  to  take  care  that  his  sen- 
ei  sit,  certo  pecuni»  vel  rei  sen-  tenoe  awards  a  thing  or  sum  certain, 
tentiam  ferat,  etiam  si  de  incerta  even  though  the  demand  on  which 
quantitate  apud  eum  actum  est.        he  pronounces  may  have  been  for  an 

uncertain  quantitj. 
'     ;GAi.iv.48.52i  C.viL4.  17. 
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Certce  pecunioB  vel  reL  It  was  only  under  the  system  of 
judicia  extrouyrdinaria  that  the  condemnatio  might  be  not 
only  for  a  certain  sum  of  money,  but  also  for  any  other  de- 
finite thing,  that  thus  the  object  of  tlie  demand  might  be 
directly  obtained. 

The  condemnatio  was  always  certain,  even  if  the  action 
was  brought  for  a  sum  or  thing  imcertain ;  the  nature  of  the 
action  might,  indeed,  be  such  as  to  give  the  defendant  the 
choice  of  two  alternatives,  and  then  the  candeninatio  would, 
of  course,  correspond  ;  but  even  then  the  condemnation  can- 
not properly  be  said  to  have  been  uncertain,  as  it  compelled 
the  defendant  to  choose  between  two  definite  things. 

33.  Si  quia  agens  in  intentione  33.  Formerly^  if  a  plaintiff  claimed 
Bua  plus  complexus  fuerit  quam  ad  in  his  wtetUio  more  tiian  his  due,  he 
eum  pertineiet,  cauaa  cadebat,  id    failed  in  his  action,  that  is,  he  lost 


est,  rem  amittebat ;  nee  facile  in 
integrum  a  prsetore  restituebatur, 
nisi  minor  erat  viginti  ^uinaue 
annis  :  huic  enim,  sicut  in  aliis 
causis  causa  cognita  succurrebatur, 
si  lapsus  juventute  fuerat,  ita  et  in 
Hac  causa  succurri  solitum  erat. 
Sane,  si  tarn  magna  causa  justi 
erroris  interveniebat,  nt  etiam  con- 
stantissimus  quisque  labi  posset, 
etiain  majori  viginti  quinque  annis 
succurrebatur:  veluti,  siquis  totum 
legatum  petierit,  post  deinde  pro- 
latifuerint  codicilli  quibus  aut  nars 
legati  adempta  sit,  aut  quibusaam 
aliis  legata  data  sint,  quss  efficie- 
bant  ut  plus  petiisse  videretur  pe- 
titor  quam  dodrantem,  atque  ideo 
lege  Falcidia  legata  minuebantur. 
Plus  autem  auatuor  modis  petitur, 
re,  tempore,  loco,  causa ;  re,  veluti 
si  quis  pro  decern  aureis  qui  ei 
debebantur,  viginti  petierit ;  aut  si 
is  cujus  ex  parte  res  est,  totam 
eam  vel  majore  ex  parte  suam  esse 
intenderit ;  tempore,  veluti  si  quis 
ante  diem  vel  ante  conditionem 
petierit :  qua  ratione  enim  qui 
tardius  solvit  quam  solvere  ae- 
beret,  minus  solvere  intelligitur, 
eadem  ratione  qui  preemature  petit, 
plus  petere  videtur.  Loco  plus  pe- 
titur, veluti  cum  quis  id  quod  certo 
loco  sibi  stipulatus  est,  alio  loco 
petit  sine  commemoratione  illius 
loci  in  quo  sibi  dari  Bti|mlatus 
fuerit :  verbi  gratia,  si  is  qui  ita  sti- 
pulatus fueiit,  Epbesi  dare  spondesP 


the  thinff  owing  to  him,  nor  was  it 
easy  for  him  to  get  reinstated  by  the 
prsBtor  unless  he  was  under  the  age 
of  twenty-five  years,  for  in  this,  as 
well  as  in  other  cases,  it  was  usual 
to  aid  the  plaintiff  if  it  appeared  that 
he  had  made  an  error  owing  to  his 
youth.  If,  however,  the  reasons 
which  betrayed  him  into  the  mis- 
take were  such  as  might  have  mis- 
led the  most  careful  man,  relief  was 
given  even  to  persons  of  full  age. 
For  example,  ii  a  legatee  had  de- 
manded his  whole  legacy,  and  codi- 
cils were  afterwards  produced  by 
which  a  part  of  it  was  taken  away, 
or  new  legacies  given  to  other  per- 
sons, so  that,  the  legacies  being  re- 
duced by  the  lex  Falcidia^  the  plain- 
tiff appeared  to  have  demanded 
more  than  three-fourths.  A  man 
may  demand  more  than  what  is  due 
to  him  in  four  ways — ^in  respect  to 
the  thing,  to  the  time,  to  the  place, 
and  to  the  cause.  In  respect  Uy 
the  thing,  as  when  the  plaintiff,  in- 
stead of  ten  aurei,  which  are  due  to 
him,  demands  twenty;  or  if^  al- 
though owner  of  but  part  of  some 
particular  thing,  he  claims  the  whole, 
or  a  greater  share  than  he  is  entitied 
to.  In  r**8pect  to  time,  as  when 
the  plaintiff  makes  his  demand  be- 
fore the  day  of  payment,  or  before 
the  time  of  the  performance  of  a 
condition ;  for  just  as  he  who  does 
not  pay  so  soon  as  he  ought  is 
held  to  pay  less  than  he  ought,  so 
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Rome  pure  intendat  sibidare  opor- 
tere.    Ideo  autem  plus  petere  in- 
telligitur,  quia  utilitatem  quam  ha- 
buit  promusor  si  Ephesi  solveret, 
adimit  ei  pura  intentione.  Propter 
quam  causam  alio  locopetenti  arbi- 
traria  actio  jproponitury  in  qua  sci- 
licet ratio  nabetur  utilitaUs  quss 
promissori  oompetitura  fuisset,  si 
illo  loco  Bolveret :  quaa  utilitas  ple- 
rumque  in  mercibus  maxima  inve- 
nitur,  veluti  vino,  oleo,  frumento, 
quaa  per  singulas  reg^ones  diversa 
nabent  pretia ;  sed  et  pecuniie  nu- 
meratiB  non  in  omnibus  regionibus 
sub  iisdem  usuris  foenerantur.    Si 
quis  tamen  Ephesi  petat,  id  est,  eo 
loco  petat  quo  ut  sioi  detur  stipu- 
latus  est,  pura  actione  recte  agit ; 
idque  etiam  prsetor  monstrat,  scili- 
cet quia  utilitas  solvendi  salya  est 
promissori.    Huic  autem  qui  loco 
plus  petere  intelligitur,  proximus 
e^t  IB  qui  causa  plus  petit :  ut  ecce, 
si  quis  ita  a  te  stipuletur,  hominem 
Stichum  aut  decern   aureos  dare 
spondes  P  deinde  alterutrum  petat, 
yeluti  hominem  tantum  aut  decern 
aureos  tantum.    Ideo  autem  plus 
petere  intelligitur,  quia  in  eo  ffenere 
stipulationis  promissorisest  electio, 
utrum  pecuniam  an  hominem  sol- 
vera  malit ;   qui  igitur  pecunium 
tantum  vel  hominem  tantum  sibi 
dari  oportere  intendit,  eripit  elec- 
tionem  adversario,  et  eo  modo  suam 
quidemconditionem  meliorem  facit, 
adversarii  vero  sui  deteriorem  :  qua 
de  causa  talis  in  ea  re  prodita  est 
RCtio,  ut  quis  intendat  hominem. 
Stichum  aut  aureos  decem  sibi  dari 
oportere,  id  est,  ut  eodem  modo 
peteret  quo  stipulatus  est.     Prce- 
terea,  si  quis  generaliter  hominem 
stipulatus  sit,et  specialiter  Stichum 
petat,  aut  generaliter  vinum  stipu- 
latus specialiter  campanum  petat, 
aut  generaliter  purpuram  stipulatus 
sit,  deinde  specialiter  tyriam  petat, 
plus  petere  intelligitur  j  qui  i  elec- 
tionem  adversario  toUit,  cui  stipu- 
lationis jure  liberum  fuit  aliud  sol- 
vere quam  quod  peteretur.     Quin 
etiam,  licet  vilissimum  sit  quod 
quis  petat,  nihilominus  plus  petere 
intelBgitur;   quia  ssdpe  accidit  ut 
promissori  facilius   sit  illud  sol- 


whoever  makes  his  demand  prema- 
turely, demands  more  than  his  due. 
In  respect  to  place,  as  when  any  per- 
son demands  that  something  stipu- 
lated to  be  delivered  at  a  particular 
place,  should  be  delivered  at  some 
other  place,   without  noticing  the 
place  nxed  by  the  stipulation  ;  for 
example,  if,  after  stipulating  in  these 
words,  *  Di)  you  promise  to  give  at 
Ephesus  ?  '   any  one  should   after- 
wards bring  an    action    at  Rome, 
merely  stating  that  the  defendant 
ought  to  give.  In  this  case  the  plain- 
tiff would  demand  more  than  his 
due,  as  he  would,  by  his  intentio  thus 
conceived  simply,  deprive  the  pro- 
missor  of  the  advantage  he  might 
have  in  paying  at  Ephesus.     And  it 
is  thus,  that  an  arbitrary  action  is 
g^ven  to  a  plaintiff  demanding  pay- 
ment in  a  place  different  from  that 
agreed  on,  in  which  action  allowance 
is  made  for  the  advantage  which  the 
debtor  mi^ht  have  reaped  from  pay- 
ing his  debt  in  the  place  agreed  on. 
This  advantage  is  generally  found  to 
be  most  considerable  in  the  different 
kinds  of  merchandise,  as  in  wine,  oil, 
com,  of  which  the  price  differs  in 
different  places.    Money  itself,  again, 
is  not  lent  everywhere  at  the  same 
interest.     But  if  a  man  bring  his 
action  at  Ephesus,  that  is,  at  the 
place  fixed   by  the  stipulation,  he 
may    validly  bring  an  action  con- 
ceived simply  J  and  this  the  prsetor, 
too,  points  out,  because  all  the  ad- 
vantage the  debtor  will  have  in  pay- 
ing at  the  particular  place  is  secured 
to  him.     To  him  who  demands  more 
than  his  due  in  regard  to  place,  he 
approaches  very  nearly  who  demands 
more  than  his  due  in  regai'd  to  the 
cause  ;   as,  for  instance,  if  any  one 
stipulate   thus  with  you,  '  Do  you 
promise  to  give  either  your  slave 
Stichus  or  ten  aurei  ?  *  and  then  de- 
mand either  the  slave  only,  or  the 
money  only.     He  would  in  this  case 
be  held  to  have  demanded  more  than 
his  due,  because  in  such  a  stipula- 
tion tlie  promissor  has  the  right  to 
choose    whether   he   will  give  the 
slave  or  the  money.     He,  therefore, 
who  claims  either  the  money  only, 
or  the  slave  only,  takes  away  his 


544 


LIB.  IV.      TIT.  VI. 


Tere,  quod  majoris^retii  est  Sed 
hsec  quidem  antea  m  usu  fuerant. 
Postea  autem  lex  Zenoniana  et  nos- 
tra rem  coercuit ;  et  si  quidem  tem- 
pore plus  fiierit  petitum,  quid  sta- 
tui  oportet,  Zenonis  diY»  memoriss 
loquitur  coQstitutio.  Sin  autem 
quantitate  vel  alio  modo  plus  fuerit 
petitum,  omne  si  quod  forte  dam- 
num ex  hac  causa  accident,  ei  con- 
tra quem  plus  petitum  fuerit,  com- 
missa  tripli  condemnatione,  sicut 
supra  diximuSy  puuiatur. 


GAi.iT.  68;  D.iT.4.1.1;  D.iv. 
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adversary's  power  of  chmce,  luidthna 
makes  his  own  condition  better,  and 
that  of  his  adyersary  worse.  An 
action,  therefore,  has  been  giren  by 
which  in  such  a  case  the  plaintiiir 
mmntains  that  either  the  skiTe  Sti- 
chus  ought  to  be  given  him,  or  the 
money,  and  thus  nuikes  a  demand  in 
conformity  with  the  stiptdstion.  So, 
too,  if  a  man  stipulates  generally 
that  wine,  or  nurpie,  or  a  slave  be 
given  him,  ana  afterwards  sues  for 
itm  wine  oif  Campania,  tlte  purple  o£ 
Tyre,  or  the  slave  Sticliws  in  parti- 
cular, he  is  iMsld  to  deoMnd  more 
than  his  dua,  for  he  thus  takes  the 
power  of  elaotion  from  Us  adveiv 
sary,  to  whom  it  was  eipen  by  the 
terms  of  the  s1%ittlation  to  pay  some- 
tUng  different  from  what  is  de- 
manded. Nay,  «veii  if  the  thing  ac- 
tually sued  for  be  of  litde  or  no 
value,  yet  the  pilaintiff  is  held  to 
clais  more  than  his  due,  because  it 
is  often  easier  for  the  debtor  to  pay 
a  thing  ef  greater  ^alue.  Such  was 
the  law  formerly  in  use.  But  the 
severity  of  the  law  on  this  point 
has  been  greatly  restrained  by  the 
constitution  of  the  Emperor  Zeno, 
and  by  our  own.  If  more  than  is 
due  be  demanded  in  respect  of  time, 
the  constitution  of  Zeno  must  be  ap- 
plied ;  if  in  respect  of  quantity,  or 
m  any  other  way,  then,  as  we  nave 
said  above,  the  plaintiff  is  to  be  con- 
demned in  a  sum  triple  the  amount  of 
any  loss  sustained  by  the  defendant 
4.  7.  4 ;  D.  iv.  6. 1. 1 :  D.  xiii.  4  and 
iii.  10. 1, 2. 


Under  the  system  of /orwmte,  a  plua-petitio  or  pluris-^etitio 
bad  the  effect  of  making  the  plaintiff  fail  entirely  in  his  action 
in  one  case  only ;  namely,  when  the  error  was  in  the  intentio^ 
and  the  intentio  was  for  a  thing  certain.  Supposing  this  were 
the  case,  as  the  formula  would  run  ei  paret  decern  nunrvmas, 
&c.,  condem/iia  si  non  absolve^  then,  if  the  defendant  owed 
only  nine  num7a%  he  did  not  owe  ten,  and  so  the ^'tuZea;  could 
not  condemn  him.  The  plaintiff  failed,  and  having  once  come 
injudidoy  the  litis  conteatatio  operated  as  a  novation  of  the 
cause  of  action  (see  Bk.  iii.  Tit.  29),  and  his  original  claim 
being  thus  cut  away,  he  was  left  entirely  without  remedy,  and 
could  take  no  further  proceedings  to  enforce  his  demand. 
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Of  coune^  if  the  demand  was  for  a  thing  uncertain,  tiiere 
could  be  no  plue-petitio.  If  there  were  an  error  in  the  de^ 
vumstratiOy  the  plaintiff  was  not  at  all  prejudiced.  If  there 
were  a  mistake  in  the  condemTUitio,  making  it  more  im- 
favourable  to  the  defendant  than  it  ought  to  have  been,  it 
was  the  defendant  who  would  be  prejudiced,  excepting  that, 
if  the  praetor  would  grant  a  restituiio  in  mtegrum,  he  could 
regain  his  right  position.    (See  GrAi.  iv.  53-60.) 

Under  the  system  of  the  judida  extraordmaria  a  plus- 

?}eHtio  would  mean  any  claim  in  excess  contained  in  the  libel^ 
U8  conveTUionia.  The  text  informs  us  of  the  mode  in  which 
such  a  mistake  or  misstatement  was  punished  when  the  plus- 
petUio  was  not  one  tempore*  If  the  pl/UB-petitio  was  Umpore^ 
i.e.  if  the  plaintiff  sued  before  the  proper  time,  he  was  con- 
demned by  the  constitution  of  Zeno  (G.  iiL  10.  1)  to  wait 
double  the  time  he  ought  originally  to  have  waited,  and  to 
reimburse  the  defendant  all  expenses  he  might  have  been 
put  to  by  the  action  improperly  brought. 

84.  Si  minus  in  intentione  com-  84.  If  a  plaintiff  include  leas  in  his 

plexus  fuerit  actor  quam  ad  eum  wimHo  than  he  has  a  claim  to,  de- 

pertineret,  veluti  si,  cum  ei  decern  manding,   for  instance,   only   fiye 

deberentur,  quinque  sibi  dari  opor-  aurei  when  ten  are  due,  or  tne  half 

tere  intenderit;  aut  si,  cum  totus  of  an  estate,  when  the  whole  belongs 

fundus  ejus  eeset,  partrai  dimidiam  to  him,  he  runs  no  risk,  for  the 

Buam  esse  petient,  sine  periculo  judge  may,  by  the   constitution  of 

agit.    In  rehquum  enim  nihilomi-  Zeno,  of  glorious  memory,  condemn 

nus  judex  adversarium  in  eodem  in  the  same  action  the  aaverse  party 

judiao  condemnat,  ez  constitutione  to  pay  the  remainder  of  what  is  due 

divas  memoriiB  Zenonis.  to  the  plaintiff. 

Gai.  It.  56;  0.  iii.  10.  1.  8. 

Under  the  prsBtorian  system,  a  plaintiff  who  claimed  a  less 
amount  than  was  really  due  to  him,  could  bring  another  action 
for  the  surplus  if  he  waited  until  another  praetor  came  into 
office.  (G-Ai.  iv.  56.)  Justinian  allowed  ihe  judex  to  add 
the  surplus  in  condemning  the  defendant. 

86.  Si  quia  aliud  pro  alio  inten-  85.  When  a  plaintiff  demands  one 

derit,  mhit  eum  penelitari^  placet ;  thin^  instead  of  another,  he  incurs 

sed  in  eodem  judicio,  cognita  yen-  no  risk.  For  if  he  discover  the  truth, 

tate,  errorem  suum  corrigere  ei  per-  he  is  allowed  to  correct  his  mistake 

mittimus:  veluti,  si  is  qui  hominem  in  the  same  action :  as  if  he  shodd 

Stichum  petere  deberet,  Erotem  demand  the  slave  Eros  instead  of 

petierit;  aut  si  quia  ex  testamento  Stichus,  or  should  claim  as  due  by 

sibi  dari  oportere  intenderit,  quod  virtue  of  a  testament,  what  is  really 

ex  stipulatu  debetur.  due  upon  a  stipulation. 

Gai.  iii.  65. 
Under  the  older  law,  a  plaintiff  who  demanded  one  thing 

N  N 
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instead  of  another,  lost  the  action,  but  oould  xecover  the 
thing  really  due  in  a  subsequent  action. 


36.  Sunt  pmterea  ^uasdam  ac- 
tiones  quibus  non  sohdnm  quod 
nobis  debetoTi  penequimur,  sed 
modo  solidum  consequimtiry  modo 
minusy  ut  ecce,  d  m  peculinm  filii 
serviye  agsmus:  nam  m  non  minus 
in  peculio  sit  qusm  penequimur^ 
in  solidum  dominus  paterve  oon- 
demnatur:  si  vero  minus  inyeni- 
atuTy  eatenus  oondemnat  judex, 
quatenus  in  peculio  sit  Quemad- 
modum  autem  pecuHum  intelligi 
debeat,  sue  oidine  proponemus. 


S6.  There  are,  again,  certain  actions 
by  which  we  do  not  always  sue  for 
the  whole  of  what  is  due  to  us^  but 
sometimes  for  the  whole,  sometimes 
for  less.  For  example,  when  a  suit 
is  brought  so  as  to  form  a  claim 
against  the  peeuUmn  of  a  son  or  a 
slaye,  then  if  the  peeulium  be  suffi- 
cient to  answer  the  demand,  the 
father  or  master  is  condemned  to 
pay  the  whole  debt ;  but  if  the  jpeew- 
Uum  be  not  sufficient,  he  is  con- 
demned to  pay  only  to  the  extent  of 
the  peouUum,  We  will  hereafter 
explain,  in  its  proper  place,  how  the 
peeuUwn  is  to  be  estimated. 
C.  iy.  26. 12. 

We  here  enter  on  another  division  of  actions,  according  to 
which  actions,  by  which  the  whole  of  what  was  due  was  ob- 
tained, are  distinguished  from  those  by  which  sometimes  the 
whole,  sometimes  less  than  the  whole,  of  what  was  due  was 
obtained. 


87.  Item,  si  de  dote  judieio  mn- 
lier  agat,  placet  eatenus  meritnm 
condemnan  debere  quatenus  ftcere 
possit,  id  est,  quatenus  ftcultates 
ejus  patiuntur:  itaque,  si  dotis 
quantitati  ooncuzrant  fiusultates 
ejus,  in  solidum  damnatur;  mminus, 
in  tantum  quantum  faceve  potest 
Propter  retentionem  quoque  dotis 
repetitio  minuitur;  nam  ob  impen- 
sas  in  res  dotales  factas  marito  re- 
tentio  conoessa  est,  quia  ipso  jure 
neoessaiiis  sumptibus  doe  minui- 
tur, sicut  ex  latioribus  Digestorum 
libris  cognoscere  licet 


D.  xxiy.  8. 12. 


87.  Thus,  too,  if  a  wife  bring  an 
action  for  the  restitution  of  her  mar- 
riage portion,  the  husband  must  be 
condemned  to  pay  only  as  fiur  as  he 
is  able,  Le.  as  far  as  his  means  per- 
mit Therefore,  if  his  means  actmit 
of  his  paying  the  whole  amount  of 
the  portion,  ne  must  do  so;  if  not, 
he  must  pay  as  much  as  it  is  in  his 
power  to  pay.  The  claim  of  a  wife 
for  the  restitution  of  her  marriage 
portion  may  also  be  leaaened  by  the 
husband  liaying  a  right  to  retain 
something,  for  the  husband  is  per- 
mitted to  retain  a  sum  equiyalent  to 
the  expenses  he  has  incurred  about 
the  thinj^  gi^en,  since  the  marriage 
portion  is  by  law  diminished  by  the 
amount  of  all  necessary  expenses,  as 
may  be  seen  in  fuller  detail  in  the 
Digest 
14;  D.  xxy.  1.  6. 


The  privil^^  of  being  condemned  only  in  an  amount  which 
he  coidd  pay  without  b^Log  reduced  to  a  state  of  destitution 
(D«  L.  17.  173)»  a  privil^;e  called  by  the  commentators  the 
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beneficiv/m  comp€te7i;Hcey  was  accorded  to  the  defendant  in 
several  other  cases  besides  those  mentioned  in  the  text  and  in 
the  next  paragraph  and  in  paragr.  40.  We  may  instance 
the  cases  of  one  brother  sned  by  another,  and  every  case  arising 
between  man  and  wife,  except  claims  grounded  on  delicts. 
This  privilege  was  always  personal,  and  did  not  avail  either 
heirs  or  sureties. 

Propter  reteTManem  doHs.  The  husband  might  deduct  the 
amount  of  all  necessary  expenses  incurred  in  the  management 
of  the  property  constituting  the  marriage  portion.  If  the 
expenses  had  been  only  profitably  and  not  necessarily  in- 
curred, that  is,  were  utUeSj  and  not  TiecessaricB,  Justinian 
only  allowed  the  husband  to  bring  an  custio  mandati,  or  an 
actio  negoUorum  gestorwm^  to  reimburse  himself ;  whereas, 
previously,  he  had  been  able  to  dedUct  such  expenses  as  well 
as  those  that  were  necessarian  (Di  Ti.  16.  79.  1 ;  G.  v.  13.  1.) 
As  to  expenses  merely  incurred  for  pleasure  and  ornament, 
vohvptarim  (D.  K  16.  79.  2),  the*  husband  had  nothing  more 
than  the  jus  toUendi,  that  is,  he  might  remove  anything  which 
he  had  contributed,  and  whidi  he  could  take  away  without 
doing  damage  to  the  property.    (See  Ulp..  Reg.  6.  14.) 

88.  Sed  et  si  quia  cum  parente  suo  88.  If  any  person  sue  his  parent  or 

patronove  agat,  item  si  socius  cum  patron,  or  one  partner  sue  another  in 

socio  judidosodetatisagat, nonplus  an  action  of  partnership^  he  cannot 

actor  oonsequitur  quam  adyersaiius  obtain  a  greater  sum  than  his  adver^ 

ejus  facere  potest      Idem  est,  si  sary  is  ahle  to  j>ay.     It  is  the  same 

quia  ex  donatione  sua  conyeniatur.  when  a  donor  is  sued  for  his  gift 
D.  xliL  1. 16. 19,  pr.  and  1. 

39.  Compensationes  quoque  op-  89.  When>a  set-o£f  is  opposed  by 
positSBplerumqueeffiduntjUt minus  the  defendant  to  the  demand  of  the 
quisque  oonsequaturquam  ddebe-  plaintiff,  it  generally  happens  that 
hatur;  namque  ex  bono  et  »quo  the  plaintiff  recovers  less  tnan  what 
habita  ratione  eju^  quod  invicem  he  demands,  for  the  judge,  proceed- 
actorem  ex  eadem  causa  pmstare  ing  an  equitable  principles,  ma^  de- 
oportet,  in  reliquum  eum  cum  quo  duct  from  the  demand  of  the  plaintiff 
actum  est  conaemnare,  sicut  jam  whatever  he  owes  under  the  same 
dictum  est  head  to  the  defendant,  and  may  con- 

demn the  defendant  to  pay  the  re- 
mainder only,  as  has  been  already 
observed. 
Gai.  iy.  61. 

If  the  defendant  was  not  only  a  debtor  but  a  creditor  of  the 
plaintiff,  if  he  had  something  owing  to  him  from  the  plaintiff 
as  well  as  owed  something  to  him,  it  was  evidently  the  most 
convenient  way  that  he  should  be  allowed  to  balance  one  debt 
against  the  other  {compeneatiopensa/re  (ntm),and  only  account 
for  the  surplus,  supposing  a  surplus  were  still  due  from  him. 

M  k2 
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Under  the  pnetorian  system,  in  all  actions  bonoBfidei,  tbe 
judge,  who  could  take  all  the  circumstances  of  the  case  into 
his  consideration,  set  off  as  a  matter  of  course  any  debt  due 
to  the  defendant  from  the  plaintiff  in  consequence  of  the  same 
set  of  circumstances  {ex  eadem  cwuaa)  by  which  the  debt  on 
which  the  action  was  brought,  became  due.  (GrAi.  iy.  61.)  lu 
one  case,  however,  viz.  that  of  a  banker  {argentarvu8\  a  much 
stricter  system  prevailed.  The  argeTUariua  could  only  sue  a 
customer  for  the  sum  due  to  him  after  deducting  what  he 
owed  to  the  customer.  If  he  sued  for  more,  it  was  a  plus- 
petitio.  (GtAI.  iv.  64.)  In  the  actions  stricti  juris,  which 
arose  from  unilateral,  not  bilateral  contracts,  there  could  be 
no  reciprocal  rights,  as  in  «  bilateral  contract,  giving  the  de- 
fendant a  claim  ex  eadem  cauea.  But  the  rule  grew  up  and 
was  confirmed  by  a  rescript  of  Marcus  Aurelius  (see  paragr. 
31),  dolo  fadt  qui  petU  quod  redditurua  eaU  (D.  xliv.  4.  8.) 
If  the  plaintiff  claimed  a  sum  which  directly  he  had  obtained 
he  would  have  to  repay  back  to  the  defendant,  he  was  guilty 
of  a  dolus ;  he  had  acted  as  if  he  had  a  right  to  the  money, 
whereas  be  had  not  Accordingly  the  defendant  could  avail 
himself  of  the  exertion  of  dol/us ;  and  the  effect  of  this 
exception  was  that  if  the  plaintiff  was  found  to  owe  the  de- 
fendant anything  of  a  similar  kind,  although  ex  dispari  causa, 
which  be  had  not  allowed  for  in  stating  the  amount  of  his 
claim,  he  entirely  failed  in  his  action.  He  did  not  recover 
any  surplus  which  might  be  really  due  to  him.  The  exception 
stopped  the  action  altogether.  The  Formula  ran :  8i  ineare 
nihU  dolo  maio  AuLi  Agerii  factum  sit  nequefiat . . .  con-- 
demnOj  si  rum  pcuret,  absolve.  Dolus  mal/us  did  appear,  and 
all  tbe  judex  could  do  was  to  absolve  the  defendant  (Paul. 
Sent  ii.  6.  3.) 

But  we  must  not  suppose  that  compensatio  was  looked  on 
as  a  means  of  extinguishing  an  obligation.  In  theory  of  law, 
each  debt  subsisted  separately.  Certainly  in  the  case  of  tbe 
drgsTUarms  it  is  hard  to  draw  any  line  between  an  extinction 
of  obligation  and  the  way  in  which  debts  due  to  customers 
were  necessarily  deducted ;  but  it  was  necessary  that  the  debts 
due  to  and  from  the  argentoHus  should  be  in  eadem  re,  that 
is,  should  both  consist,  for  instance,  of  money  or  wine.  This 
was  an  exceptional  case,  and,  generally  speaking,  the  two  debts 
clearly  subsisted  together,  although,  when,  by  submittinc^  the 
facts  to  the  knowledge  of  thejudexin  the  case  of  actions  oonos 
fidei,  and  by  the  exceptio  doli  in  the  action  of  law,  the  set-off 
was  claimed,  its  effects  were  retroactive,  and  may  be  said  to 
have  commenced  from  the  moment  when  the  two  debts  first 
oegan  to  exist  together.     (C.  iv.  31.  4.) 
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Under  Justinian  the  debts  were  held  to  operate  as  mutually 
extinguishing  each  other  ipso  jure.  When  the  parties  came 
before  the  judeXy  he  ascertained  their  respective  claims  on 
each  other,  and  if  there  was,  on  the  whole,  a  balance  in  favour 
of  the  plaintiff, awarded  the  amount  to  him.  All  the  old  dis- 
tinctions were  done  away,  and  it  no  longer  made  any  differ- 
ence whether  the  two  debts  arose  from  the  same  transaction, 
or  whether  things  of  the  same  kind  were  payable  (the  words, 
ex  eadem  catLsa^  in  the  text  are,  therefore,  under  Justinian's 
legislation,  inaccurate).  But  Justinian  made  it  requisite  that 
the  defendant's  claim  should  be  clearly  well  founded,  and  that 
the  amount  should  beatonce  ascertainable,  and  not  need  further 
inquiry  to  determine  it  {catisa  liquida).  (See  C.  iv.  31. 14. 1.) 

iO.  Earn  quoque  qui  creditoribus 
suis  bonis  cessity  si  postea  aliquid 
acquiflieiit  quod  idoneum  emolu- 
mentum  habeat,  ex  integro  in  id 
quod  faceie  potest,  creditores  cum 
eo  experiuntuT :  inhumannm  enim 
erat  spoliatum  fortunis  suis  in  aoli- 
dum  damnari 


40.  So,  when  a  debtor  who  has 
made  a  cefldon  of  hia  goods  to  bis 
creditors  acquires  a  fortune  which 
makes  it  worth  their  while,  the  cre- 
ditors may  compel  him  by  action  to 
pay  as  much  as  be  is  able,  but  not 
more,  for  it  would  be  inhuman  to 
condemn  a  man  to  pay  the  whole 
debt  who  has  already  been  deprived 
of  all  his  property. 

D.  xlii.  3,  4. 6. 


Tit.    VII.    QUOD  CUM  EO  CONTRACTUM  EST,  QUI 
IN  ALIENA   POTESTATE    EST. 


Quia  tamen  superius  mentionem 
babuimus  de  actione,  qua  in  pecu- 
lium  filiorumfamiliflyB  servorumve 
agitur,  opus  est  ut  de  hac  actione  et 
de  ceteris  quce  eorumdem  nomine  in 
parentes  dominoave  dari  solent,  di- 
ngentius  admoneamus.  £t  quia, 
siye  cum  servis  negotium  gestum 
sit,  sive  cum  iis  qui  in  potestate 
parentis  sunt,  his  fere  eaaem  jura 
Bervantur,ne  verbosafiatdisputatio, 
diiigamus  sermonem  in  personam 
servi  dominique,  idem  intellecturi 
de  liberis  quoque  et  parentibus 
quorum  in  potestate  sunt ;  nam  si 
quid  in  his  proprie  observatur,  se- 
piratim  oetendemus. 


Gai. 


We  have  already  spoken  of  the 
action  which  may  be  Drought  rela- 
tive to  ihepecuHum  oiJUiifamikarum 
or  of  slaves.  And  we  must  now 
speak  of  it  mora  fully,  and  also  of 
all  other  actions  which  may  be 
brought  against  parents  and  masters 
as  representing  coildren  and  slaves. 
But,  as  the  law  is  almost  the  same, 
whether  the  dealing  be  with  a  slave, 
or  with  one  under  the  power  of  a 
parent,  to  avoid  prolixity,  we  will 
treat  only  of  slavee  and  their  mas- 
ters, leaving  what  we  say  of  them 
to  be  understood  as  apphcable  also 
to  children  and  the  parents,  under 
whose  power  they  are.  Foranythmg 
which  18  peculiar  to  children  and  pa- 
rents we  will  point  out  separately. 
iv.e9. 
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By  the  strict  rule  of  the  civil  law,  the  parent  or  master  could 
not  be  bound  or  prejudiced  by  any  act  of  a  child  or  slave.  But 
a  sense  of  equity  gradually  broke  in  upon  this  rule,  and,  in 
certain  cases,  the  contracts  and  delicts  of  persons  oMenijuriSj 
came  to  affect  those  in  whose  power  these  persons  were. 

This  Title  treats  of  the  contracts  of  persons  cUienijuris^ 
which  were  considered  to  concern  the  master  or  parent  (I) 
whenever  they  were  made  by  his  order;  and  (2)  whenever 
he  had  profited  by  them. 


1.  Si  igituT  jusBa  domini  cum 
servo  negotium  ffestum  erit»  in  so- 
lidum  pnetOT  aaveTBus  dominuin 
actionem  pollicetur;  scilicet  quia 
qui  ita  contrahity  fidem  domini  se- 
qui  videtur. 


1.  Thus,  then,  if  any  one  deal  with 
a  slave  acting  under  tne  command  of 
his  master,  the  pmtor  will  sive  an 
action  ajp;unst  the  master  for  the 
whole  of  what  is  due  under  the  con- 
tract ;  for  with  a  slave,  in  this  case, 
the  person  who  contracts  does  so  as 
relying  on  the  faith  of  the  master. 

Gai.  iv.  70. 

The  jusma  doniini  extended  to  -cases  where  the  master 
subsequently  ratified  the  contract,  the  ratification  being 
equivalent  to  a  mandate.     (D.  xv.  4.  1.  6.) 

If  the  slave  had  been  merely  the  instrument  of  his  master, 
if,  for  iustaDce,  the  master  arranged  that  money  borrowed  for 
himself  should  be  told  out  to  his  slave,  the  prstor  would  give 
a  condidio^  not  an  action  qtuxijuaau.    (D.  xv.  4.  5,  pr.) 

2.  For  the  same  reason  the  pmtor 
also  gives  two  other  actions  ror  the 
whok  sum  due,  the  one  called  the 
adio  exercUoria,  the  other  the  acHo 
inMoria,  The  action  esnercitorui  may 
be  brought  when  a  master  has  made 
his  slave  commander  of  a  vessel,  and 
a  contract  has  been  entered  into  with 
the  slave  relating  to  the  business  he 
has  been  appointed  to  manage.  This 
action  is  named  «Mmitorui,  oecauae 
he^  to  whom  the  daily  profits  of  a 
ship  belong,  is  said  to  be  an  exercUor. 
The  action  ifuUtona  may  be  brought 
when  a  master  has  intrusted  his  slave 
with  the  management  of  a  shop  or 
any  particular  business,  and  a  can- 
tract  has  been  made  with  the  slave 
relating  to  the  business  he  has  been 
appointed  to  manage.  This  action  is 
catied  mdUoria,  because  persons  to 
whom  the  management  of  a  busbeas 
is  intrusted  are  odled  vu^titorei.  The 
prsBtor  likewise  permits  these  two 
actions  to  be  brought  if  any  one 


2.  Eadem  ratione  pr»tor  duas 
alias  in  solidum  actiones  ^llicetur, 
quarum  altera  ezerdtona,  altera 
institoria  appellatur.  Exercitoria 
tunc  habet  locum,  cum  quis  servum 
suum  magistrum  navi  prsBposuerit, 
et  quid  cum  eo  ejus  rei  gratia  cui 
praspositus  erit  contractum  fuerit : 
ideo  autem  exercitoria  vocatur, 
quia  exercitor  appellatur  is  ad  quem 
quotidianus  navis  quttstus  pertmet. 
Ijistitoria  tunc  locum  habet,  cum 
quis  tabemes  forte  aut  cuilibet  ne- 
gotiationi  servum  pneposuerit,  et 
quid  cum  eo  ej us  rei  causa  cui  pre- 
posituB erit c<mtractum  fuerit:  ideo 
autem  institoria  appellatur,  quia 
^ui  negotiationibus  prseponuntur, 
institores  vocantur.  Istas  tamen 
duas  actiones  pmtor  reddit,  et  si 
liberum  quis  hominem  autalienum 
servum  navi  aut  tabemsB  aut  cui- 
libet ne^tiationi  proBposuerit,  sci- 
licet quia  eadem  nquitatis  ratio 
etiam  eo  casu  interveniebat. 
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oommits  to  a  free  penon,  or  to  the 
aUvd  of  Another^  the  management  of 
a  ship,  a  warehouse,  or  any  particu- 
lar anur,  as  the  principle  of  equity 
is  the  same. 

Gai.  iv.  71. 

Liberum  hominem.  We  have  seen  at  how  late  a  period  of 
Boman  law  it  was  that  one  freeman  could  act  for  another.  (See 
Bk.  iii.  Tit.  26.)  It  was,  in  fact,  by  extending  these  actions 
instUaria  and  exercitorial  so  as  to  embrace  the  case  of  a  man- 
datary, that  the  pnetor  made  the  principal  directly  responsible, 
and  thus  enabled  him  to  be  really  represented  by  the  agent 


3.  The  pr»tor  has  also  introduced 
another  action  called  inbutoria;  for, 
if  a  slave  with  the  knowled^  of  his 
master  trade  with  his  pecukwn,  and 
oontrsctB  are  made  witn  him  in  the 
oouise  of  business,  the  pr»tor  ordsins 
that  all  the  merchandise  or  money 
arising  from  his  traffic  shall  he  dis- 
tributed between  the  master,  if  any- 
thing be  due  to  him,  and  Uie  rest  of 
the  creditors  of  the  slave  in  propor- 
tion to  their  claims.  And  as  the 
master  himself  is  nermitted  to  make 
the  distribution,  if  any  creditor  com- 
plain that  he  has  received  too  small 
a  share,  the  pr»tor  will  permit  him 
to  bring  the  actio  tnbutoria. 
xiv.  4,  5. 11 ;  D.  xiy.  4.  7. 1,  2. 

The  aetio  tribtUoria  was  only  given  against  the  master  when 
there  was  fraud  {doltue)  in  the  distribution ;  but  there  would 
be  dolvs  directly  the  master  had  notice  that  a  creditor  had 
received  nothing,  or  less  than  his  shara     (D.  xiv.  4.  7.  2,  3.) 


8.  Introduxit  et  aliam  actionem 
pmtor,  ^n«B  tributoria  vocatur: 
namque  si  servus  in  peculiari  merce 
sciente  domino  negotietur,  et  quid 
cum  eo  ejus  rei  causa  contractum 
erit,  ita  pretor  jus  dicit,  ut  quid- 
quid  in  his  mercibus  erit,  quodque 
inde  reoeptum  erit,  id  inter  domi- 
num  si  quid  ei  debetur,  et  ceteros 
creditores  pro  rata  portions  distri- 
buatur.  Kt  quia  i]Mi  domino  dis- 
tributionem  permittit,  si  quis  ex 
creditoribus  queratur  quasi  minus 
ei  tributum  sit  quam  oportuerit, 
banc  ei  actionem  accommodat,  qu» 
tributoria  appellatur. 

Oai.  iv.  72;  D.  xiy.  4  1;  D. 


4.  PrsBterea  introducte  est  actio 
de  pteculio  deque  eo  quod  in  rem 
domini  versum  erit:  ut  quamvis 
sine  voluntate  domino  ne^tium 
gestum  erit,  tamen  sive  quid  in  rem 
ejus  versum  fuerit,  id  totum  pne- 
stare  debeat,  sive  quid  non  sit  in 
rem  ejus  versum,  id  eatenus  prsB- 
sture  debeat,  quatenus  peculium  psr 
titur.  In  rem  autem  domini  ver- 
sum inteUigitur^  quidquid  neces- 
sario  in  rem  ej  us  impenderit  servus : 
veluti,  si  mutuatus  pecuniam  cre- 
ditoribus ejus  solverit,  aut  »dificia 
ruentia  fulserit,  aut  familitt  firu- 


4.  The  prgetor  has  also  introduced 
an  action  relating  at  once  to  hpecu- 
Ittim,  and  to  things  by  which  the 
master  has  profited;  for  although 
the  slave  contracts  without  tiie  con- 
sent of  his  master,  yet  the  master 
ought,  if  he  has  profited  by  anything, 
to  pay  all  up  to  the  amount  of  his 
profit;  if  he  has  not  received  any 
profit,  he  ought  to  pay  the  amount 
of  the  slave's  pecuKwn.  Everything 
is  understood  as  profiting  the  master 
which  is  laid  out  m  his  necessaxy  ex- 
penses by  the  slave;  as,  for  instance, 
if  the  slave  boirows  money  with 
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mentmn  emerit,  ▼«]  etiam  fbndnm 
•at  quamlibet  aliam  rem  necewa- 
riam  meTcatos  erit  Itaqae,  si  ex 
decern  nt  puta  aureie  quoe  eervna 
tuus  a  Titio  mutuoa  accepit,  credi- 
tori  tuo  quinque  aureoe  solverit, 
rellquos  rero  quinque  ^uolibet  modo 
cooaumpserit,  pro  quinque  quidem 
in  solidum  damnan  debes;  pro  ce- 
teris vero  quinque,eatenu8auataiu8 
in  pecnlio  ait.  Ex  quo  edlioet  ap- 
parety  si  toti  decern  aurei  in  rem 
tuam  versi  fuerint,  totoe  decem 
aureoe  Titium  consequi  posse ;  licet 
enim  una  est  actio  qua  de  peculio 
deque  eo  quod  in  rem  domini  ver- 
Bum  sit  agitur,  tamen  duas  habet 
condemnationes.  Itaque  judex  apud 
quem  de  ea  actione  agitur,  ante  di- 
spicere  solet  an  in  rem  domini  yer- 
sum  sit ;  nee  aliter  ad  peculii  a&sti- 
mationem  transit,  quam  si  aut  nihil 
in  rem  domini  yersum  esse  inteUi- 
gatur,  ant  non  totum.  Cum  autem* 
qusritur  ausntum  in  peculio  sit, 
ante  deducitur  quidquidserrus  do- 
mino, eive  qui  in  potestate  ejus  sit 
debet,  et  quod  superest  id  solum 
peculium  intelli^tur.  Aliquando 
tamen  id  quod  ei  debet  seryus  qui 
in  potestate  domini  sit,  non  dedu- 
citur ex  peculio^  yeluti  si  is  in  hu- 
jus  ipsius  peculio  sit;  quod  eo  per- 
tinet,  ut  81  quid  yicario  suo  serrus 
debeat,  id  ex  peculio  ejus  non  de- 
ducatur. 


GAi.iy.  78,  74;D.xiy.6. 1 


which  he  pays  the  debts  of  his  maa- 
ter.  repairs  his  buildings  in  danger  of 
falling,  purchases  wheat  for  the  esta- 
blishment, or  land  for  his  master,  or 
any  other  necessary  thing.  Thus  tf 
your  slaye  borrow  ten  aurei  of  Titius, 
pay  fiye  to  one  of  your  creditors, 
and  spend  five,  you  would  be  con- 
demned to  pay  the  whole  of  the  first 
five,  and  so  much  of  the  other  fiye 
as  the  slaye's  peouKum  would  coyer ; 
whence  it  wiU  appear,  that  if  all  the 
ten  aurei  had  been  spent  to  your 
profit,  Titius  might  have  recovered 
the  whole  from  you;  for  although 
it  is  the  same  action  in  which  the 
plaintiff  seeks  to  obtain  the  pecuHumj 
and  the  amount  by  which  the  maater 
has  profited,  yet  this  action  contains 
two  condemnations.  The  judge  be- 
fore whom  the  action  is  brought, 
first  inquires  whether  the  master 
has  received  any  profit;  and  then, 
when  he  has  ascertained  that  no 
nart  or  not  the  whole  of  the  sum  due 
rrom  the  slave  has  been  expended  to 
the  profit  of  the  master,  he  proceeds 
to  estimate  the  value  of  the  fwe»- 
Umfif  in  estimating  which,  a  deduc- 
tion is  first  made  of  what  the  slave 
owes  his  master,  or  any  one  under 
the  power  of  his  master,  and  the  re- 
mainder only  is  considered  as  the 
pecuUum,  JBut  it  sometimes  hap- 
pens, that  what  a  slave  owes  to  a 
person  in  the  power  of  his  master  is 
not  deducted,  as  when  he  owes  som^ 
thing  to  a  slave  who  forms  part  of 
his  own  peculium.  For  if  a  slave 
is  indebteid  to  his  vmotins,  the  sum 
due  cannot  be  deducted  from  the 
peculium, 

1  D.  XV.  3.  8. 1 ;  D.  xv.  1. 17. 


This  action  is  generally  called  de  pecuMo  et  ia  rem  verso, 
because,  in  most  cases,  the  judge  had  to  take  notice  of  both 
the  profit  derived  by  the  master  and  of  the  amount  of  the 
slave's  peculium.  But  in  some  cases,  as,  for  instance,  where 
the  slave  had  no  peculium^  the  action  could  be  brought  dein 
rem  verao  only,  and  so  it  would  naturally  be,  if  it  could  be 
shown  that  the  master  had  reaped  all  the  benefit  of  the  con- 
tract    (See  end  of  next  paragraph.) 

Si  quid  vioanrio.  The  vicarii  formed  part  of  the  peculiwfn^ 
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of  tbe  ordinary  slaye ;  anything,  therefore,  deducted  from  the 
pecuXiumy  as  owed  to  the  vicarii,  would,  if  paid,  again  enter 
into  the  peculium  as  the  property  of  the  ordinary  slave*  It 
was,  therefore,  useless  to  pay  it 


5.  Cetemin  dabhun  non  est  quia 
18  quoque  qui  ^uatu  domini  contnuc- 
erity  cuique  inatitoria  rel  exerd- 
toria  actio  competit,  de  jMCulio 
deque  eo  quod  in  rem  domini  ver- 
8um  est,  agere  poosit ;  aed  erit  stul- 
tianmui^  n  ondasa  actione  qua 
facillime  aolidum  ex  contractu  con- 
•equi  poasity  se  ad  difficultatem 
perducat  prohandi  in  rem  domini 
▼enum  eeae,  vel  habere  servum  pe- 
culium, et  tantum  habere  ut  soli- 
dum  sibi  eohi  poesit.  Is  quoque 
cui  tributoria  actio  competit^  aequo 
de  peculio  et  in  rem  yerao  a^re 
poteat ;  aed  aane  huic  modo  tnbu- 
toria  expedit  agere,  modo  de  pe- 
culio et  in  rem  verao.  Tributoria 
ideo  expedit  agere,  quia  in  ea 
domini  conditio  praecipua  non  eat, 
id  eaty  quod  domino  debetur  non 
deducitiu',  aed  ejuadem  juris  est 
dominua  cujua  et  ceteri  creditorea ; 
at  in  actione  de  peculio  ante  de- 
dudtur  quod  domino  debetur,  et 
in  id  quod  reliquum  eat  creditori 
dominua  condemnatnr.  Ruraua  de 
peculio  ideo  expedit  agere,  quod  in 
nac  actione  totiua  peculii  ratio 
habetur ;  at  in  tributoria,  ejua  tan- 
tum quo  negotiatur,  et  poteat  <}uia- 
que  tertia  forte  piurte  peculii  aut 
quarta  vel  etiam  minima  negotiari, 
majorem  autem  partem  in  pnediia 
et  mandpUa  aut  foanebri  pecunia 
habere.    iVout  ergo   expedit,  ita 

auiaque  Tel  banc  actionem  vel 
lam  eligere  debet:  oerte,  qui  po- 
teat probare  in  rem  domini  veraum 
•esae,  de  in  rem  verso  agere  debet 


6.  It  need  hardly  be  aaid  that  a 
person  who  haa  contracted  with  a 
alave  acting  by  hia  maater'a  com- 
mand, and  who  may  brin^  either  the 
action  uuiUoria  or  exercUoria,  may 
alao  bring  the  action  de  j^ecuJUo.  or 
that  dtf  iin  rem  iwrao.  But  it  would  be 
the  height  of  folly  in  any  one  to  {five 
up  an  action  by  which  he  might 
eaaily  recover  his  whole  demand,  and 
have  recourae  to  another  by  which 
he  would  be  reduced  to  the  difficulty 
of  proving  that  the  money  he  lent  to 
the  alave  was  employed  to  the  profit 
of  the  master,  or  that  the  alave  ia 
poaaeaaed  of  a  peculium,  and  that 
auffident  to  anawer  the  whole  debt 
Any  one,  again,  in  whose  power  it 
ia  to  bring  the  acUo  tributona,  may 
equally  bring  the  action  de  picuUOf 
or  that  de  tn  rem  verw ;  and  it  ia  ex- 
nedient,  in  aome  caaes,  to  employ  the 
former,  and  in  aome  caaea  one  of  the 
two  latter.  On  the  one  hand,  the 
actio  tnhuUnria  ia  preferable,  becauae 
in  thia  no  privUege  ia  accorded  to  the 
master,  i.e.  there  is  noprevioua  de- 
duction made  in  his  favour  of  what 
ia  due  to  him,  but  he  atanda  in  the 
aame  position  aa  the  reat  of  the 
creditors;  whereaa  in  the  action  de 
pecuUo,  there  ia  first  deducted  the 
debt  due  to  the  maater,  who  ia  only 
condemned  to  diatribute  the  re- 
mainder among  the  creditors.  On 
the  oUier  hand,  in  aome  cases,  it  may 
be  more  convenient  to  bring  the  ac- 
tion depecuUOf  because  it  affects  the 
whole  fecukmnf  whereas  the  action 
tribuiona  alfects  only  ao  much  of  it 
as  has  been  employed  in  trade;  and 
it  ia.poaaible  that  a  alave  may  have 
traded  only  with  a  third,  a  fourth,  or 
aome  very  amall  part  of  it,  and  that 
the  rest  may  consist  in  lands,  slaves, 
or  money  lent  at  interaat  Every  one 
ought,  therefore,  to  aelect  thia  or  that 
action  as  may  promiae  to  be  moat  ad- 
vantageous to  nim.  If,  however,  a 
creditor  can  prove  that  anything  has 
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been  emplo jed  to  ilie  praftt  of  flie 
,  master,  he  ought  to  bring  the  actioiL 

de  m  rem  verto, 

Gai.  iv.74;  D.  xiy.4  11. 

Any  one  who  could  bring  anoc^  qw>djus9iu^  exeroUoria^ 
or  iTisHtoria,  could  also,  at  option,  bring  an  actio  d$  pecvMo 
etdein  rem  verao^  but  not  at  all  necessarily  vice  versa. 

6.  QiUB  dizimnB  de  Berro  et  6.  What  we  haye  said  in  relation 
domino,  eadem  intelligimuB  et  de  to  a  alaye  and  hia  maBter,  is  equallj 
filio  et  filia  aut  nepote  et  nepte,  et  applicable  to  children  and  grandchil- 
patreayoyeincnjuspoteetateaunt  dien,  and  to  their  aacendantB,  in 

whoee  power  they  are. 
D.  ziy.  4.  1.  4. 

It  may  be  observed  that  the  master  was  neyer  bound,  if  the 
slave  engaged  himself  by  mandate,  or  fidejussion,  for  a  third 
person,  but  the  father  was  bound  by  an  engagement  contracted 
for  another  by  a  son  in  his  power.     (D«  xv.  1.  3.  9.) 

7.  Hind  prcnrieaeryaturin  eorum        7.  A  peculiar  proyirion  has,  how- 

ersona,   quod   senatue-conaultum  ever,  been  made  in  their  fayour  by 

acedonianum  prohibuit   mutuas  the  ienatu9-€onmUumMa<xd<mianum, 

pecuniae  dan  eia  qui  in  parentis  which  prohibits  money  to  be  lent  to 

erunt  potestate,  et  eiqui  crediderit,  children  under  power  of  their  pa- 

denegatur  actio  tarn  adyersusipsum  rents;    and    refuses  any  action  to 

filium  filiamve,  nepotem  neptemve,  the  creditor,  either  against  the  de- 

siye  adhuc  in  petestate  sunt,  sive  scendants,  whether  still  imder  power, 

moite  parentis  yel  emanci|>atione  or  become  tui  juris  by  the  death  of 

su»  potestatis  esse  coeperin]^  quam  the  parent  or  by  emancipation,  or 

adyersus    j^trem    ayumve,     stye  against  the  parent,  whether  he  stiU 

eos  habeat  adhuc  in  potestate,  sive  retain  them  under  his  power,  or  has 

emanci^yerit.    Qusoideo  senatus  emancipated  them.     This  provision 

prospexit,  quia  siepe  onerati  sere  was  aoopted  by  the  senate,  because 

alieno  creditarum  pecuniarum  quae  they  thought  that   ]^rsons  under 

in  luxuiiam  consumebant,  vitas  pa-  power,  when  loaded  with  debts  con- 

rentium  inaidiabantur.  tracted  by  borrowing  sums  to  be 

wasted  in   debauchery,    often   at- 
tempted the  liyes  of  their  parents. 
D.  xiv.  a  1;  D.  xiv.  6.  8.  8;  D.  xiv.  6.  7. 10. 

The  eenaius-conauUiuni  Ma^sedanianum  was  made,  ao- 
cording  to  Tacitus,  in  the  reign  of  Claudius  (Ann.xL  31); 
according  to  Suetonius,  in  that  of  Vespasian  (Vksp.  11). 
Perhaps  it  was  only  renewed  in  the  latter  reign.  Theophilus 
informs  «s  that  it  was  made  to  meet  the  case  of  a  young 
prodigal  named  Macedo,  who  attempted  the  life  of  his 
£Either.  The  t^rms  of  the  seruUne-'Conayltiim  (D.  xiv.  6.  1) 
would  rather  lead  us  to  suppose  Macedo  was  the  name  of  a 
usurer. 
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8.  Ulud  in  fflunma  admonendi  8.  LmUj,  we  ma^  obtenre,  that 
.avmuai  id  quod  jaasu  patria  domi-  whenever  any  contract  has  been 
niye  contractual  fuerit,  jjuodque  in  made  by  command  of  a  parent  or 
rem  ejus  yersum  erit,  directo  ouo-  maater^  or  anything  employed  to 
qnepoefleapatredominoyecondici,  their  profit,  a  comKe^  may  be 
tamquam  si  prindpaliter  cum  ipso  brought  directly  against  the  mther 
negotium  geatum  easet  £i  quo-  or  master  exactly  as  if  the  contract 
que  qui  vel  exercitoria  yel  inati-  had  been  originally  made  with 
toria  actione  tenetur  directo  poaae  them.  So  when  any  one  ia  liable  to 
condici  placet,  quia  hujua  quoque  the  action  indUaria  or  exkSbitoriay  a 
JUBBU  contractum  intelligitur.  condictio  may  alao  be  brought  di- 

rectly against  him,  as  in  this  case 
also  it  is  by  his  order  that  the  con- 
tract has  been  made. 
D.  xyi.  2.  84^  D.  xiy.  3.  17.  5 ;  D.  xii.  1.  29. 

Posae  ooruUcu  If  a  condiction  could  be  brought,  of  what 
use  were  the  peculiar  praetorian  actions  of  which,  as  the  text 
informs  us,  the  plaintiff  eeuld  avail  himself?  Probably  the 
institution  of  these  actions  was  long  antecedent  to  the  time 
when  the  condiction  was  admitted  as  an  appropriate  form  of 
action  in  cases  where  a  paterfamilias  was  to  be  made  respon- 
sible for  the  acts  of  his  sen  or  slave.  It  was  only  by  a  great 
extension  of  the  scope  of  the  condiction  that  it  was  given, 
first,  when  one  nan  profited  in  any  way  by  the  property  of 
another  (D.  xii.  1.  23.  32) ;  and,  secondly,  against  a  person 
by  whose  order  another  person  had  contracted,  or  whose  man- 
ager {institor)  the  person  contracting  was.  (D.  xii.  1.  9.  2.) 
After  it  had  received  this  extension,  the  coTidictio  would  be 
a  concurrent  remedy  with  the  praetorian  actions.  But  there 
would  still  be  eases,  namely,  bilateral  contracts,  giving  rise  to 
praetorian  actions,  such  as  those  empti^  or  venditi^  pro  eocioy 
locctH  or  condacti,  or  contracts  giving  rise  to  actions  in  fao- 
twniy  in  which  the  condiction  would  not  be  given  against  the 
paterfaiiniliaSy  and  in  which  recourse  must  be  had  to  the  prae- 
torian actions  proper  to  the  kind  of  contract.  These  praetorian 
actions  would,  in  the  particular  case  of  the  paierfaimiLiaa^  re- 
ceive a  slight  modification  of  form,  and  a  new  name,  and  be 
termed  qtLodjnasv,^  de  in  rem  verso^  de  peculio^  &a,  though 
remaining  substantially  empti^  locati,  pro  eodo,  &c^  accord- 
ing to  the  character  of  the  transaction. 

It  will  be  observed  that  the  text  says  dvrecto  posse  condici. 
The  action  could  be  brought  as  if  we  had  treated  directly  with 
the  paterfamilias.  An  actio  was  said  to  be  di/recta,  in  this 
sense,  when  brought  against  a  person  bound  by  some  act  of  his 
own,  indirecta  when  brought  against  a  person  bound  by  some 
act  of  a  person  or  thing  belonging  to  him.  And  thus  this  Title 
and  the  two  following  may,  if  we  please,  be  considered  as  treat- 
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ing  of  a  seyenth  division  of  actions  into  direetce  and  indi' 
rectoB.  DireckLy  when  applied  to  an  action,  was  also  opposed  to 
corvtraria,  Le.  protecting  the  rights  principally  contemplated 
in  the  kind  of  contract  as  opposed  to  one  protecting  rights 
only  incidentally  attaching  to  it  (see  Bk«  iii.  Tit.  26) ;  and 
it  was  also  opposed  to  utUiSy  i.e.  given  directly  by  the  law,  as 
opposed  to  one  given  by  an  extension  of  the  law.  (See  Introd. 
sec.  106.) 


Tit.  VIII.    DE  NOXALIBUS  ACTIONIBUS. 

Ex  mftleficiis  servoraniy  veluti  si        The  wrongful  nets  of  a  slave,  whe- 

&irtam  feoerint,  aatbonarapuerint,  ther  he  commits  a  theft  or  robbeiyy 

aut  damnum  dederiDt,autinjuriam  or  does  any  damage  or  injury,  give 

oommiserint,  nozales  acdones  pro-  rise  to  nozal  actions,  in  which  the 

ditfB  sunt,  quibus  domino  damnato  master  of  the  slave,  if  condemned, 

permittitur,  aut  litis  nstimationem  may  either  pay  the  estimated  amount 

sufferre,  aut  hominem  noves  de-  of  damage  done,  or  deliver  up  his 

dere.  slave  in  satis&etion  of  the  injury. 

Oai.  iv.  76. 

We  now  pass  to  actions  given  to  enforce  obligations  arising 
from  the  delicts  of  persons  alieni  juris.  These  actions,  which 
were  given  against  the  master  of  the  slave,  and,  in  ancient 
times,  against  the  parent  of  the  fili/usfamiliasy  were  termed 
TuxtcUeSf  because  the  master  or  parent  could  rid  himself 
of  all  liability,  by  abandoning  the  slave  or  child  committing 
the  delict  to  the  person  injured.  There  was,  however,  no 
distinct  actio  noxalia.  The  action  brought  on  the  delict 
was  one  ftirtiy  vi  bonorum  raptorumij  &c.,  as  the  case  might 
be,  the  difference  being  that  the  C07u2emna^  was  alternative, 
either  to  pay  so  much  or  to  abandon  the  slave,  instead  of 
simply  to  pay  so  much. 

If  at  any  time,  either  before  or  after  the  lUia  corUestaMoy  the 
master  abandoned  the  slave,  all  right  of  action  for  damages 
against  him  became  immediately  extinct.  The  actio  noxalia 
had  thus  a  kind  of  resemblance  to  the  actiones  arbitrarias, 
in  which  the  judex  &rst  ordered  the  defendant  to  make  satis- 
faction, and  then  if  he  did  not  comply,  proceeded  to  condemn 
him. 

1.  Noxa  autem  est  corpus  quod  1.  Noxa  is  the  doer  of  the  wrongs 
nocuit,  id  est,  servus ;  noxia,  ipsum  ful  act,  L  e.  the  slave.  Naxia  is  the 
malefidum,  veluti  furtum,  dam-  act  itself,  that  is,  the  theft,  the 
num,  rapina,  injuria.  damage,  the  robbery  with  violence, 

or  injuiy. 
D.  u.  1. 1. 1. 
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2.  Sonuiiaauteinntioiiei 
Slim  est  DOx»  deditiona  def 
namque  erat  iniquum  nequitiam 
eorum  ultra  ipsoram  corpora  do- 


2.  It  it  with  groat  reason  that  the 
master  is  permitted  to  deliver  up  the  . 
offending  slave :  for  it  would  be  very 
unjust,  when  a  slave  does  a  wrong- 
ful act,  to  make  the  master  liable  to 
lose  anting  more  than  the  slave 
himself; 


Gai.  iv.  76. 


3.  Dominus  nozali  judicio  servi 
iui  nomine  conventus,  servum  ao- 
tori  noxsB  dedendo  liberatur  :  nee 
minus  perpetuum  ejus  dominium 
a  domino  tnmsfertur;  sin  autem 
damnum  ei  cui  deditua  est  servus 
reearcierit  qusasita  j^unia,  auxilio 
pretods  invito  dommo  manumitte- 
tur. 


8.  A  master  sued  in  a  noxal  bc^ 
tion  on  aooount  of  his  slave,  clean 
himself  if  he  gives  up  hia  slave  to 
the  plaintiff,  and  then  the  property 
in  the  slave  is  thua  transferred  for 
ever ;  but,  if  the  slave  can  procure 
money,  and  satisfy  the  master  to 
whom  he  has  been  given  up  for  all 
damage  he  has  sustamed,  he  may  be 
manumitted  by  the  intervention  of 
the  pastor,  though  against  the  wish 
of  hu  new  master. 


D.  iz.  4.  20. 


4.  Sunt  autem  constitutfls  noz- 
alee  aetiones,  aut  legibus,  aut  edio- 
to  prsBtoris:  legfibus,  veluti  furti 
le^e  Duodedm  Tabularum,  damn! 
injurisB  lege  Aquilia;  edicto  pne- 
toris,  veluti  injuriarum  et  vi  bono- 
mmraptorunL 


4.  Noxal  actions  are  established 
either  by  the  laws,  or  bv  the  edict 
of  the  prsBtor.  By  the  laws,  as  for 
theft,  by  the  law  of  the  Twelve  Ta- 
bles; for  wrongful  damage,  by  the 
lex  AqmUa;  by  the  prsBtor's  edict, 
aa  for  injuries  and  robbery  with 
violence. 
Gai.  iv.  76. 

These  are  but  examples ;  any  delict  whatsoever  committed 
by  a  slave  would  furnish  ground  for  an  actio  Tioxalis. 
5.  Omnis  autem  nozalis  actio 


caput  sequitur :  nam  si  servus  tuus 
noziam  commiserit,  quamdiu  in 
tna  poteetate  sit,  tecum  est  actio ; 
si  in  alteriua  potestatem  pervenerit, 
cum  illo  incipit  actio  esse ;  at  si 
manumisBus  fuerit,  directo  ipse 
tenetur,  et  eztinguitur  nozsB  dedi- 
tio.  £z  diverso  ^uoque  directa 
actio  nozalis  esse  mcipit :  nam  si 
liber  homo  noziam  commiserit,  et 
ia  servus  tuus  esse  coeperit  (quod 
quibnsdam  casibus  effia  prime  li* 
bro  tradidimus),  incipit  tecum  esse 
nozaUs  actio  quia  antea  directa 
fuisset 


5.  Every  nozal  action  follows  the 
delinquent.  The  delicts  committed 
by  your  slave  are  a  ground  of  action 
against  you,  while  the  slave  belongs 
to  you ;  if  the  slave  becomes  sub- 
ject to  another,  the  action  must  be 
brought  against  the  new  master; 
but  if  the  slave  is  manumitted,  the 
action  is  brought  directly  against 
him,  and  there  cannot  then  be  any 
giving  up  of  the  slave  in  satisfaction. 
Conversely,  an  action,  which  was  at 
firat  direct,  may  afterwards  become 
noxal;  for  if  a  freeman  commit  a 
wrongfful  act,  and  then  beco^ie  your 
slave,  which  may  happen  in  some 
cases,  of  which  we  have  spoken  in 
our  First  Book,  then  the  direct  ac- 
tion against  the  slave  is  changed 
into  a  noxal  action  against  you. 

Gal  iv.  77. 
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If  the  slave  were  not  in  the  poBsession  of  his  owner  {do- 
minus),  of  coarse  the  owner  would  not  be  liable  for  his 
delicts. 


6.  Si  flervQB  domino  noziam 
commieerity  actio  nulla  nasdtur: 
namque  inter  dominum  et  eum  qui 
in  potestate  ejus  est  nulla  obliga- 
tic  nasci  potest;  ideoque  et  si  in 
aiienam  potestatem  servus  perve- 
nerit  autmanumissus  fuerit,  ne^e 
cum  ipso,  neqae  cum  eo  cujus 
nunc  in  potestate  sit,  agf  potest. 
TJnde,  si  alienus  servus  noziam 
tibi  commiserit,  et  is  nostea  in  po- 
testate tua  esse  coepent,  intercidit 
actio,  quia  in  eum  casum  deducta 
sit,  in  quo  consistere  non  potult; 
ideoque  licet  ezierit  de  tua  potest- 
ate, a^re  non  potee:  quemadmo- 
dum  81  dominus  in  servum  suum 
aliquid  commiserit,  nee  si  manu- 
missus  aut  alienatus  fuerit  servus^ 
ullam  actionem  contra  dominum 
habere  potest 

Qai. 


0.  If  a  slave  commit  a  wrongful 
act  against  his  master,  no  action  can 
be  brought;  for  no  obligation  can 
arise  between  a  master  and  his  slave; 
and  if  the  slave  pass  under  the  power 
of  another  master,  or  is  manumit- 
ted^ no  action  can  be  brought  either 
agiunst  him  or  his  new  master; 
whence  it  follows,  that,  if  the  slave 
of  another  should  commit  a  wrong- 
ful act  against  jou,  and  become  your 
slave,  the  action  is  extinguished ;  as 
it  has  become  impossible,  in  the  ac- 
tual position  ci  the  parties.  And 
although  he  subsequentiy  passes  out 
of  your  power,  yet  you  cannot  bring 
an  action.  Neither,  if  a  master  in- 
jures his  slaye  in  any  way,  can  the 
slave  after  having  been  alienated  or 
manumitted,  bring  any  action  against 
his  master, 
iv.  78. 


The  Proculians  had  thought  that  a  master  could,  after  a 
slave  had  passed  out  of  his  power,  bring  an  action  against  the 
slave,  for  anything  done  by  him  whilst  his  slave.  (Gtai. 
78.) 


IV. 


7.  Sed  veteres  quidem  luee  et  in 
filiisfionilias  mascmis  et  feminis  ad- 
misere.  Nova  autem  hominum  oon- 
versatio  hujusmodi  asperitatem 
recte  respuendam  esse  ezistimavit, 
et  ab  usu  communi  hoc  penitus  re- 
cessit.  Quis  enim  patiatur  Mum 
suum  et  mazime  filiam  in  nozam 
alii  dare,  ut  p^e  per  corpus  pater 
magis  quam  nlius  periclitetur,  cum 
in  nliabus  etiam  pudicitisB  fiivor 
hoc  bene  ezdudit  P  Et  ideo  pkcuit 
in  servos  tantummodo  nozides  ac- 
tiones  esse  proponendas,  cum  apud 
veteres  legum  commentatores  in- 
venimus  siepius  dictum,  ipsos  filios- 
fBunilias  pro  suis  delictis  posse  con- 
veniri. 


7.  The  ancients,  indeed,  apolied 
the  same  rules  to  children  or  both 
sezes  in  the  power  of  ascendants; 
but  the  feeling  of  later  times  has 
rightiy  reject^  such  extreme  ri- 
gour, and  it  has  therefore  passed 
wholly  into  disuse.  For  who  could 
bear  to  deliver  up  as  a  forfeiture  a 
son,  and  still  more  a  daughter?  for, 
in  the  person  of  his  son,  the  father 
would  suffer  more  than  the  son  him- 
self, and  mere  regard  to  decency  fei^ 
bids  such  treatment  of  a  dauf^ter. 
Nozal  actions  have,  tiierefore,  been 
allowed  to  apply  to  slaves  only;  and 
we  find  it  often  laid  down  in  tha 
older  iurists,  that  an  action  may  be 
brought  directly  against  sons  in 
power,  for  their  wrongful  acts. 
Gai.  iv.  76.  77-79 ;  D.  iz.  4.  33-86. 

It  is  true  that  the  sons  of  a  family  could  be  sued,  but  then 
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the  plaintiff  oould  only  recover  up  to  the  amount  of  the  peeu- 
lium\  and,  therefore,  the  old  actio  noieali$  may  have  been  a 
much  more  efficient  remedy,  though  one  which  the  more 
lenient  idea  of  parental  power,  current  in  the  later  days  of 
Soman  law,  woidd  not  sanction* 


Tit.  el    SI  QUADRUPE8  PAUPERIEM  FKCISSE 
DICATUB, 


A  nozal  actiun  is  ffiren  by  the  law 
of  the  Twelve  Tables,  when  irra- 
tional animals,  through  wantonness, 
rage,  or  ferocity,  have  done  any  da- 
mage ;  bat  if  the  animals  are  deli- 
vered up  in  satisfaction  for  the  da- 
ma^  done,  the  owner  is  secured 
acnunst  any  action ;  such  is  the  law 
of  the  Twelve  Tables :  as,  for  ex- 
ample, if  a  kicking  norse  should 
kicK,  or  an  ox,  apt  to  gore,  should 
inflict  an  injury  with  his  horns.  But 
thia  action  can  only  be  brought  in 
the  case  of  animals  acting  contrary 
to  their  nature,  for,  when  the  fero- 
city of  a  beast  is  innate,  no  action 
can  be  brought,  so  that,  if  a  bear 
break  loose  from  his  master,  and 
mischief  be  done,  the  master  cannot 
be  sued ;  for  he  ceased  to  be  the 
master  as  soon  as  the  wild  beast  es- 
caped. The  word  pa^tjperies  denotes 
a  damage  done  without  any  wrong 
intent;  for  an  animal,  yoid  of  rea- 
son, cannot  be  said  to  have  had  a 
wrong  intent  Thus  much  as  to 
noxal  actions. 
D.ix.l.l,pr.3,4.7.10. 

Although  in  the  Twelve  Tables  the  word  quadrupee  was 
used,  all  animals  were  held  to  be  included  under  it. 

The  distinction  noticed  in  the  text  is  that  between  an 
animal  with  an  inborn  fierceness  {genitalis  feritaa)  and  one 
with  a  confirmed  vicious  habit  {oalcitrosuSy  petere  solitua). 
The  owner  of  the  latter  only  was  liable  to  the  actio  noxalis 
given  by  the  Twelve  Tables. 

If  an  animal  fierce  by  nature  did  any  damage  while  in  the 
keeping  of  any  one,  his  keeper  would  be  liable  to  an  actio 
lUUia,  though  not  to  the  direct  oc^io  noxalia  given  by  the 
law  of  the  Twelve  Tables.    (See  next  paragraph.) 


Animalium  nomine  que  ratione 
carent,  si  qua  lasdvia  aut  fervore 
aut  feritate  pauperiem  fecerint, 
nozaUs  actio  lege  Duodedm  Tabu- 
larum  prodita  est  Ques  animalia, 
si  noxsB  dedantur,  proficiunt  reoad 
liberationem,  quia  ita lex  Duodedm 
Tabularum  scripta  est,  ut  puts,  si 
equus  caldtrosus  calce  percusserit, 
aut  bos  comn  petere  solitus  petieiit 
H»c  autem  actio  in  iis  qum  contra 
naturam  moventur  locum  habet : 
oeterum,  A  genitalis  sitferitas,  ces- 
sat  Deni(jue  si  ursus  fugit  a  do- 
mino et  SIC  nocuit,  non  potest 
Suondam  dominus  conveniri,  quia 
esiit  dominus  esse  ubi  fera  eva- 
sit  Pauneries  autem  est  dam- 
num sine  mjuria  facientis  datum : 
nee  enim  potest  animal  injuriam 
fedsse  did,  quod  sensu  caret  Hasc 
quod  ad  noxaldmpertinet  actionem. 
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1.  Oetenim  scieDduiii  est  esdili* 
tio  edicto  prohiberi  sos  caneiOy  v&^ 
rem,  aprum,  urauniy  leonem,  ibi 
habere  qua  Tulgo  it9r  fit ;  et  si  ad- 
yersus  ea  factum  erit,  et  nodtum 
libero  homini  esse  dicetur,  quod 
bonum  et  »quum  judid  yidetur, 
tanti  dominuB  condemnetur ;  cete- 
rarum  rerum,  quanti  damnum  da- 
tum sit  dupli  Praster  has  autem 
edUitias  actiones,  et  de  pauperie 
locum  habelnt ;  numquam  enim 
actiouesy  prsBsertim  poeziales,  de  ea- 
dem  re  concurrentes  alia  aliam  con- 
sumit. 


1.  It  must  be  observed,  that  the 
edict  of  the  asdile  forbids  any  man 
to  keep  a  do^,  a  boar|  a  bear,  or  a 
lion,  where  there  is  a  public  road ; 
and,  if  this  prohibition  be  disobeyed, 
and  any  fireeman  leoeiva  hurt,  the 
master  of  the  beast  may  be  con- 
demned at  the  discretion  of  the 
judge ;  and,  in  case  of  damage  to 
anything  else,  the  condemnation 
must  be  in  double  the  amount  of 
damage  done.  Besides  the  ndilitian 
action,  the  action  de  paupmie  may 
also  be  brought  against  the  same 
person;  for  when  different  actions, 
especially  penal  actions,  may  be 
each  brougnt  on  account  of  the 
same  thing,  the  employment  of  one 
does  not  prevent  the  employment  of 
another. 
D.  ix.  4  2. 1;  D.  xxl  1.  40. 1 ;  D.  xzL  1.  41,  42;   D.  xliv.  7.  00. 
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Nunc  admonendi  sumus  agere 
posee  quemlibet  hominem  aut  suo 
nomine,  aut  alieno:  alieno  yeluti 
procuratorio,  tutorio,  curatorio ; 
cum  olim  in  usu  fuisset  alteiius 
nomine  agere  non  posse,  nisi  pro 
populo,  pro  libertate,  pro  tutola. 
Fneterea  lege  Hostilia  permissum 
est  furti  agere  eorum  nomine  qui 
apud  hoetes  essent,  autreipublic» 
causa  abessent,  quire  in  eorum  cu- 
j  us  tutela  essent  Et  quia  hoc  non 
minimam  incommoditatem  habebat, 
quod  alieno  nomine  neque  affere 
neque  ezdpere  actionem  licebat, 
coeperunt  homines  perprocuratores 
litigare ;  nam  et  morbus  et»tas  et 
necessaria  peregrinatio,  itemque 
alin  multas  caus»  ssdpe  impedi- 
mento  sunt  quominus  rem  suam 
exequi  possint 


We  must  now  remark,  that  a  per- 
son may  conduct  an  action  either  in 
his  own  name,  or  in  that  of  another, 
as,  for  instance,  if  he  is  a  procurator, 
a  tutor,  or  a  curator;  but  andently, 
custom  forbad  one  person  conduct- 
ing an  action  in  the  name  of  another, 
unless  for  the  people,  for  freedom,  or 
for  a  pupil.  The  lex  HadUia  after- 
wards permitted  an  actio  fmU  to  be 
brought  in  the  names  of  those  who 
were  prisoners  in  the  hands  of  an 
enemy,  of  persons  absent  in  the  ser- 
vice of  the  state,  or  under  the  care 
of  tutors.  But,  as  it  was  found  to 
be  exceedingly  inconvenient,  that 
one  man  should  be  prohibited  from 
bringing  or  defendi]^  an  action  in 
the  name  of  another,  it  by  degrees 
became  apractioe  to  sue  by  procu- 
rators. Yor  ill-health,  old  age,  un- 
avoidable jouraevs,  and  many  other 
causes,  continually  prevent  mankind 
from  being  able  to  attend  personally 
to  their  own  affairs. 


Gai.  iv.  82;  D.  1. 17. 123 ;  D.  iu.  3. 1.  2. 


The  old  principle  of  Roman  law  was^  that  no  one  ooiild 


LIB.  IV.      TIT.  X.  561 

represent  another,  and  with  the  exceptions  noticed  in  the  text 
this  principle  was  rigorously  observed  during  the  period  of 
the  actions  of  law. 

By  agerepropapulo  wes  meant  bringing  an  actio  papularis 
(earn  popviareTn  actionem  dicimtia  quce  suum  jus  popvM 
tuetuTy  D.  xlvii.  23.  1 ) ;  by  agere  pro  libei'tatey  was  meant 
becoming  asaertor  libertatis  for  a  slave ;  and  by  a{fere  pro 
tuteUiy  bringing  an  action  on  behalf  of  a  pupil. 

Under  the  system  otformulcBy  the  first  step  towards  break- 
ing through  the  old  rule  was  the  permitting  a  cognitor  to  be 
appointed.  A  cognitor  was  a  person  who  was  appointed  by 
one  of  the  parties  to  a  suit  to  conduct  it  for  him.  The  cognitor 
himself  was  not  necessarily  present  when  he  was  appointed, 
but  it  was  necessary  that  the  appointment  should  be  made 
before  the  magistrate,  in  presence  of  the  adversary,  and  by  a 
certain  form  of  words.  For  instance,  a  plaintiff  speaking 
generally  of  his  action  would  say,  *  Quod  ego  tecum  agere 
voLoy  in  earn  rem  Lucium  TUium  cognitorem  do.^  Other 
forms,  adapted  to  other  cases,  are  given  in  Gaius  (iv.  83). 

The  next  step  was  to  permit  a  procurator  appointed  by  a 
mandate  to  conduct  a  suit,  but  he  did  so  in  his  own  name,  for 
it  was  not  till  a  late  period  of  Boman  law  that  a  procurator 
could  expressly  represent  his  principal.  He  had  accordingly 
to  give  security  rata/m  rem  dominum  habiturumy  that  his 
principal  would  ratify  what  he  did.  When  a  cognitor  or  pro- 
curator appeared  instead  of  the  real  party  to  the  suit,  the 
intentio  of  the  formula  was  left  as  it  would  have  been  if  the 
party  himself  had  appeared,  as,  for  instance,  Si  paret  Nume^ 
rium  Negidium  Publio  Moevio  aeatertium  X  raiUia  dare 
oportere,  and  then  in  the  condem/natio  the  name  of  the 
cognitor  was  substituted,  judexc  Numervam  Negidium  Lucio 
Titio  eestertium  X.  millia  condemna.     (Gai.  iv.  86, 87.) 

In  the  time  of  Justinian  a  procurator,  however  appointed, 
and  even  the  negotiorum  geeUrr,  if  he  procured  a  subsequent 
ratification  from  his  principal,  could  in  every  way  represent  the 
principal.  The  procurator  need  not  give  any  security,  provided 
that,  if  his  principal  were  absent,  he  could  satisfactorily  show 
that  he  had  authority  to  act  for  him.  The  negotiorum  geator, 
generally  in  such  a  case  called  defe7iaor,  because  he  would  sel- 
dom take  the  responsibility  on  himself,  except  when  the  person 
for  whom  he  appeared  was  the  attacked  party,  had  to  give 
security  ratam rem  dominum  habiturum^  or  judicatum  aolvL 

1 .  Procunitor  neqae  certis  verbis,  1 .  A  procurator  is  appointed  with- 
neque  prassente  adversario,  immo  out  any  particular  form  of  words, 
plerumque  ignorante  eo  constitui-    nor  is  the  presence  of  the  adverse 
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tur  ;  cuicumq^e  enim  permifleris  party  reqmred ;  indeed,  it  is  gene- 
i;em  tuam  agere  aut  deiendere^  is  rally  done  without  his  knowledge, 
procurator  intelligitur.  For  any  one  is  considered  to  be  your 

procurator  who  is  employed  to  bring 
or  to  defend  an  action  for  you. 
Gai.  iv.  84;  D.  iii.  8.  1.1.8. 

2.  Tutores  et  curatoresquemad-  2.  How  tutors  and  curators  are 
modum  constituuntur,  primo  libro  appointed  has  been  already  explained 
expositum  est.  in  the  First  Book. 

Gal  iy.  85. 

If  the  tutor,  in  appearing  for  the  pupil,  had  merely  dis- 
charged a  duty  forced  upon  him,  the  actio  judicati  (i.  e.  the 
action  brought  to  enforce  the  sentence)  was  given  to  or  against 
the  pupil.  If  the  tutor  chose  to  appear  for  the  pupil  when 
he  need  have  done  nothing  more  than  authorize  the  pupil  to 
appear  himself,  the  actio  judicati  was  given  to  or  against  the 
tutor.  The  case  was  the  same  as  regards  the  curators  of 
persons  under  the  age  of  25. 


Tit.  XL    DE  SATISDATIONIBUS. 


Satisdationum  modus  alius  anti- 
quitati  placuit,  alium  novitas  per 
usum  amplexa  est  Olim  enim,  si 
in  rem  agebatur,  satisdare  possessor 
compellebatur,  ut  si  victus  esset, 
nee  rem  ipsam  restitueret  nee  litis 
sestimationem  ejus,  potestas  esset 
petitori  aut  cum  eo  af^ndi,  aut  cum 
tidejussoribus  ejus:  qusB  satisdatio 
appellatur  judicatum  solvi.  Unde 
autem  sic  appellatur,  facile  est  in- 
telligere ;  namque  stipulatur  <juis 
ut  solvatur  sibi  quod  merit  judica- 
tum. Multo  magis  is  qui  in  rem 
actione  conveniebatur,  satisdare  co- 
gebatur,  si  alieno  nomine  judicium 
aodpiebat  Ipse  autem  qui  in  rem 
agebat,  si  suo  nomine  petebat,  sa- 
tisdare non  cogebatur,  procurator 
Tero,  si  in  rem  agebat,  satisdare 
jubebatur  ratam  rem  dominum 
nabiturum :  periculum  enim  erat 
ne  iterum  dominus  de  eadem  re 
exneriretur.  Tutores  et  curatores, 
eoaem  modo  quo  et  procuratores, 
satisdare  debere  verba  edict!  facie- 
bant :  sed  aliquando  his  affentibus 
satisdatio  remittebatur.  Msec  ita 
erant,  si  in  r<;m  agebatur. 


One  system  of  taking  securities 
prevailed  in  ancient  times;  custom 
nas  introduced  another  in  modem 
times.  Formerly,  in  a  real  action, 
the  possessor  was  compelled  to  give 
security,  so  that  if  he  lost  his  cause, 
and  did  not  either  restore  the  thin^ 
itself,  or  pay  the  estimated  value  of 
it,  the  plamtiff  might  either  sue  him 
or  his  fidejussors ;  this  species  of  se- 
curity is  termed  judicatum  solvif  nor 
is  it  difficult  to  understand  why  it  is 
BO  called.  For  the  plaintiff  used  to 
stipulate  that  what  was  adjudged  to 
him  should  be  paid,  and  with  still 
greater  reason  was  a  person  sued  in 
a  real  action  obliged  to  give  security 
if  he  was  defendant  in  the  name  of 
another.  A  plaintiff  in  a  real  action 
suing  in  his  own  name,  was  not 
obliged  to  give  security ;  but  a  pro- 
curator had  to  give  securitv  that  his 
acts  would  be  ratified  by  the  person 
for  whom  he  acted ;  for  there  was  a 
danger  lest  the  person  should  bring 
a  fresh  action  for  the  same  thing. 
By  the  words  of  the  edict,  tutors  and 
curators  were  bound  to  give  secu- 
rity, as  well  as  procurators,  but  it 
was  sometimes  dispensed  with  when 
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they  were  the  plaintiffs.    Such  was 
the'  practioe  with  regard  to  real  ac- 
tions. 
Gai.  iv.  80.  91.  96.  98-100 ;  D.  xlvi.  7.  6. 

Judicatum  aolvi  stipulatio  trea  dausvlaa  in  unum  collatas 
hiibet ;  de  re  judicata^  de  re  deftiulenda^  de  dolo  malo,  (D. 
xlvi.  7. 6.)  There  were  three  objects  secured  by  the  cautlo 
judicatum  aolvi ;  the  surety  promised  (I ),  that  the  litis  cesti" 
mo^io^the  amount  of  what  was  adjudged  bythe  sentence,  should 
be  paid  if  the  defendant  should  be  condemned  and  should  not 
give  back  the  thing;  (2),  that  the  defendant  should  appear  to 
receive  the  sentence  of  the  judge ;  (3),  that  the  defendant 
should  use  no  dolus  malus^  should  not^  for  instance,  give  back 
the  thing,  but  give  it  in  a  state  deteriorated  by  his  faults  The 
object  of  the  defendant,  as  well  as  the  sureties,  binding  himself 
for  the  litis  CBstimatio  (^aut  cum  eo  cujeadiy  says  the  text,  aut 
cwm  Jidejussoribus),  was  to  give  the  plaintiff  his  choice 
between  an  action  ex  stipulatu,  which  was  often  preferred, 
or  one  ex  judicata,  i.  e.  upon,  or  to  enforce,  the  sentence. 
The  object  of  making  the  defendant  directly  liable,  by  a  sti- 
pulation, if  he  did  not  appear  to  defend  the  action,  was  to 
avoid  having  recourse  to  the  less  direct  mode  in  which  the 
disobedience  of  the  defendant  to  obey  the  magistrate's  sum- 
mons was  made  to  benefit  the  plaintiff. 

ScUisdare possessor  compelUbatur.  If  the  possessor  would 
not  give  the  cautio  judicatum  solvi,  the  possession,  by  means 
of  an  interdict  (see  Tit.  15.  3),  was  transferred  to  the  plaintiff, 
if  he  were  willing  to  give  the  security  which  his  adversary 
refused  to  give. 

Litis  cestimtatio.    Lis  here  signifies  the  subject  of  the  suit. 

Multo  magis  si  oJieno  Twraine.  This  applied  to  the  pro- 
curator in  the  days  when  he  did  not  really  represent  the  prin- 
cipal. The  cognitor  never  gave  security.  The  person  really 
interested  in  the  action  was  called  dominus  litis ;  when  the 
procurator  did  not  represent  him,  but  came  forward  as  if  he 
were  the  dominus  litis,  it  was  necessary  to  guard  against  the 
real  dominus  litis  bringing  another  action. 

Tutors  had  probably  to  give  security  in  all  cases  where 
they  were  the  party  defendant. 

1.  Si  yero  in  personam,  ab  actoris  1.  In  personal  actions,  on  the  part 

quidem  parte  eadem  obtinebant,  of  the  plaintiff,  the  same  rules  as  to 

qu»  dizimus  in  actione  qua  in  rem  giving  security  were  observed  as  in 

agitur.    Ab  ejus  vero  parte  cum  real  actions.  As  to  the  defendant,  if 

Suo  agitur,  si  quidem  alieno  nomine  he  appeared  in  the  name  of  another, 

liauis  interveniret,  omnimodo  sa-  he  was  obliged  to  give  security,  for 

tiaaaret,   quia  nemo   defensor  in  no  one  was  considered  a  competent 
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aliena  re  sine  satisdatione  idoaeus 
eese  creditur.  Quod  si  proprio  no- 
mine aliquis  judicium  accipiebat  in 
personam  J  udicatum  solvi  satiBdare 
non  cogebatur. 

Gai.  iv. 


defendant  in  behalf  of  another  unless 
he  gave  security ;  but  any  one  who 
defended  a  personal  action  in  his 
Qwn  name  was  not  compelled  to  give 
the  8ecurity,/tMfioahiifi  so/m. 
100-102. 


If  the  defendant  was  a  cognitovy  the  dominus  litis  gave 
security  for  him.     {VciU  Fragm.  317.) 


2.  Sed  hiec  hodie  aliter  obeer- 
yantur :  sive  enim  quis  in  rem  ac- 
tione  convenitur  sive  in  personam 
suo  nomine,  nullam  satisdationem 
pro  litis  sstimatione  dare  compel- 
litur,  sed  nro  sua  tantum  persona, 
quod  in  juaicio  permaneat  usque  ad 
terminum  litis;  vel  oommittitursuiB 
promissioni  cum  jurejurando,  quam 
juratoriam  cautionem  vocant;  vel 
nudam  promissionem  vel  satisda- 
tionem pro  Qualitate  persons  sues 
dare  compellitur. 


2.  At  present  a  different  practice 
prevails.  A  defendant  who  is  sued 
m  his  own  name,  either  in  a  real  or 
personal  action,  is  not  forced  to  give 
security  for  the  payment  of  the  esti- 
mated value  of  the  thing  sued  for, 
but  only  for  his  own  person,  that  is, 
that  he  will  remain  and  abide  the 
I'udgment  until  the  end  of  the  suit 
For  this  security  recourse  may  be 
had  to  the  promise  on  oath  of  the 
party,  when  the  security  is  called  a 
cmdiojuratoria^  or  to  his  simple  pro- 
mise without  oath,  or  to  a  aaUfdatiOf 
according  to  the  quality  of  the  per- 


C.  xii.  1.  17. 

In  judi<n/)  permaiieaL,  An  earlier  writer  would  have  said 
in  jure,  as  the  cautio  was  given  when  the  parties  were  before 
the  praetor  that  the  defendant  would  go  before  the  judex. 
But  in  Justinian's  time  the  distinction  of  in  jure  and  in 
judicio  was  done  away. 

We  gather  from  the  text,  that  whereas  under  the  old  law 
the  defendant  would  have  had  to  give  security  both  for  the 
payment  of  the  amount  at  which  the  subject-matter  of  the 
action  was  valued,  and  that  he  would  appear  to  defend  himself 
{pro  re  defendenda,  or,  as  here,  in  judicio  pe^^manecU)^ 
under  Justinian's  legislation  he  did  not  engage  at  all  for  the 
former,  and  for  the  latter  he  did  not  necessarily  give  the 
security  of  a  fidejussor,  but  if  a  mr  illustridy  only  pledged  him- 
self by  oath,  or  even  by  a  simple  promise,     (C.  xii.  1.17.) 

3.  But,  where  a  suit  is  commenced 
or  defended  by  a  procurator,  if  the 
procurator  of  the  plaintiff  does  not 
either  register  a  mandate  of  appoint- 
ment, or  if  the  person  who  really 
brings  the  action  does  not  himself 
appear  before  the  judge  to  confirm 
the  appointment  of  the  procurator, 
then  tne  procurator  himseu  isobligcMl 


3.  Sin  autem  per  procuratorem 
lis  vel  infertur  vel  suscipitur,  in 
actons  quidem  persona,  si  non  man- 
datum  actis  insinuatum  est,  vel 
prsesens  dominus  litis  in  judicio 
procuratoris  sui  personam  confirm- 
averit,  ratam  rem  dominum  habi- 
tiu-um  satisdationem  procurator 
dare  compellitur:  eodem  observan- 
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doy  et  si  tutor  yel  curator  vel  alias 
taleepersoniB  qu»  alidnarum  rerum 
gubemationein  receperuuty  litem 
quibusdam  per  alium  infer unt. 


to  give  security,  that  the  person  for 
whom  he  acta  will  ratify  his  pro- 
ceedings. The  same  rule  applies 
also  if  a  tutor,  curator,  or  any  other 
person,  who  has  undertaken  to  ma- 
nage tne  afiairs  of  another,  brings  an 
action  through  a  third  party. 

4.  As  to  the  defendant,  if  he  ap- 
pears and  wishes  to  ap|X)int  a  prcv 
curator,  he  may  either  nimself  come 
before  the  judge,  and  there  confirm 
the  appearance  of  the  procurator,  by 
giving  with  a  solemn  stipulation  the 
caution  called  judicatum  9olvi,  or  he 
may  give  such  a  security  elsewhere, 
and  become  himself  the  fidejussor 
of  his  own  procurator,  as  to  each 
clause  of  the  caution/w/tco^tim  sola, 
and  he  is  then  compelled  to  subject 
all  his  property  to  a  hypotheca,  whe- 
ther he  promises  before  the  judge  or 
not,  and  this  obligation  binds  not 
only  himself  but  his  heirs.  He  must 
also  give  a  further  caution  that  he 
will  himself  appear  at  the  time  when 
judgment  is  given,  or  if  he  fails  to 
do  so,  h\B  fidejussor  will  be  obliged 
to  pay  all  that  is  fixed  to  be  paid  by 
the  sentence,  unless  the  decision  be 
appealed  against. 

For  the  clauauUe  of  the  cautlo  judicatum  solvit  see  note 
on  the  introductory  paragraph  of  this  Title. 

Alia  insupei^  cautela.  This  was  to  insure  that  the  actio 
judicaii  should  be  given  against  the  real  dorrdnua  litis. 


4.  Si  vero  aliquis  convenitur,  si 
quidem  prsssens  procuratorem  dare 
paratus  est,  potest  vel  ipse  in  judi- 
cium venire,  et  sui  procuratoris 
personam  per  judicatum  solvi  satis- 
dationis  solemnes  stipulationes  fir- 
mare,  vel  extra  judicium  satisda- 
tionem  exponere,  per  quam  ipse  sui 
procuratoris  fidejussor  existat  pro 
omnibus  judicatum  solvi  satisda- 
tionisclausulis:  ubi  et  de  hypotheca 
miarum  rerum  convenire  compeUi- 
tur,  sive  in  judicio  promiserit,  sive 
extra  judicium  caverit,  ut  tam  ipse 
quam  heredes  ejus  obligentur;  alia 
insuper  cautela  vel  satisdatione 
propter  personam  ipdus  expouenda, 
quod  tempore  sententisB  recitandss 
in  judicio  invenietur,  vel  si  non 
venerit  omnia  dabit  fidejussor  qusD 
condemnatione  continentur,  nisi 
fuerit  provocatum. 


5.  Si  vero  reus  pnesto  ex  qua- 
cumque  causa  non  fuerit,  et  alius 
velit  defensionem  ejus  subire,  nulla 
differentia  inter  actiones  in  rem  vel 
in  personam  introducenda,  potest 
hoc  facere,  ita  tamen  ut  satisda- 
tionem  judicatum  solvi  pro  litis 
aestimatione  prsestet;  nemo  enim 
secundum  veterem  regulam  (ut  jam 
dictum  est)  alienss  rei  sine  satisda- 
tione defensor  idoneus  iutelligitur. 

6.  Qusd  omnia  apertius  et  per- 
fectissime  a  quotidiano  judiciorum 
usu  in  ipsis  rerum  documentis  ap- 
parent. 

7.  Quam  formam  non  solum  in 
hac  regia  urbe,  sed  etiam  in  omni- 


5.  But  if,  from  any  cause,  a  de- 
fendant does  not  appear,  and  another 
person  is  wiUing  to  defend  the  ac- 
tion for  him,  he  may  do  so  (nor  does 
it  make  any  difference  whether  the 
action  is  real  or  personal),  but  he 
must  give  security  judicatum  solvi  to 
the  amount  of  what  is  at  stake ;  for, 
according  to  the  old  rule  of  law  we 
have  just  mentioned,  no  one  can  be 
defendant  for  another  without  giving 
security. 

6.  All  this  will  be  learnt  more 
easily  and  fully  by  attending  the 
sittings  of  judges,  and  by  the  teach- 
ing of  actual  practice. 

7.  We  order  that  thoj^e  rules  shall 
be  observed  not  only  in  this  our 
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bus  noAtris  proTinciis,  et  si  propter 
imperitiam  lorte  aliter  celebraoan- 
tur,  obtinere  censemus;  cum  ne- 
cesse  est  omnes  provincias  caput 
omnium  nostrarum  dritatum,  id 
est,  banc  regriam  urbem  ejusque 
observantiam  sequi. 


rojal  city,  but  also  in  all  our  pro- 
vinces, although  other  usages  may 
be  now  adopted  there  through  i^o- 
rance ;  for  it  is  necessary  that  all  the 
provinces  should  conrorm  to  the 
practice  of  our  royal  city,  the  capital 
of  our  whole  empire. 


Tit.  XII.  DE  PERPETUIS  ET  TEMPORALIBUS 
ACTIONIBUS,  ET  QU^  AD  HEEEDES  ET  IN 
HEREDES  TRANSEUNT. 


Hoc  loco  admonendi  sumus,  eas 
quidem  actiones  qufe  ex  lege  sena- 
tusve  cocsulto  sive  ex  sacris  con- 
Btitutionibus  proficiscuntur,  perpe- 
tuo  solere  antiquitus  competere, 
donee  sacne  constitutiones  tarn  in 
rem  quam  in  personam  actionibus 
certos  fines  deaerunt;  eas  yero  ^uie 
ex  propria  prsBtoxis  jurisdictione 
pendent,  plerumque  intra  annum 
vivere  :  nam  et  ipsius  pnetoris  in- 
tra annum  erat  imperium.  Ali- 
quando  tamen  et  in  perpetuum  ex- 
tenduntur,  id  est,  usque  ad  linem 
ex  constitutionibus  introductum: 
quales  sunt  ese  quas  bonorum  nos- 
feessori,  ceterisque  qui  heredis  loco 
sunt,  accommodat  Furti  quo^ue 
nianifesti  actio,  (juamvis  ex  ipsius 
pnetoris  j  uiisdictione  proficiscatur, 
tamen  perpetuo  datur;  absurdum 
enim  esse  existimavit  anno  earn 
terminari. 

Gai.  iv. 


We  ought  here  to  observe  that 
the  actions  derived  from  the  law, 
from  a  senatus-connUtumy  or  from 
imperial  constitutions,  could  for- 
merly be  exercised  at  any  length  of 
time,  however  great ;  until  imperial 
constitutions  assigned  fixed  umits 
both  to  real  and  to  personal  actions. 
Of  the  actions  derived  from  the  ju- 
risdiction of  the  praetor,  the  greater 
part  only  last  during  one  year,  for 
this  was  the  limit  of  the  prsstor's 
authority.  Sometimes,  however, 
these  actions  are  perpetual,  that  is, 
last  until  the  time  fixed  by  the  con- 
stitutions ;  such  are  those  given  to 
the  bonorttm  possessor  and  to  others 
standing  in  the  ^lace  of  the  heir. 
The  action  Jwti  manifesti^  also, 
though  proceeding  from  the  juris- 
diction of  the  prsetor,  is  yet  perpe- 
tual, for  it  seemed  absurd  to  limit 
its  duration  to  a  year. 

110,111. 


This  Title  gives  us  two  more  divisions  of  actions,  making  an 
eighth  and  a  ninth,  viz.  actions  perpetual  and  temporary,  and 
actions  transmissihle  and  not  transmissible  to  and  against  heirs. 

Although  the  duration  of  the  praetor's  authority  may  have 
suggested  the  particular  length  of  time  during  which  actiones 
tempoi^ales  could  be  brought,  we  must  not  suppose  that  they 
had  to  be  either  brought  or  concluded  while  the  same  person 
was  praetor  during  whose  tenure  of  office  the  right  to  bring 
them  first  accrued.  As  an  exception  to  the  rule  that  praetorian 
actions  lasted  only  for  a  year,  we  have  mentioned  in  the  Text 
the  actio  furti  manifesii,  which  was  perpetual  because  it  wa« 
really  derived  from  the  Twelve  Tables,  the  praetor  having  only 
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substituted  a  pecuniary  for  a  capital  penalty.  (Gai.  iv.  111.) 
Also,  almost  all  praetorian  actions,  the  object  of  which  was  to 
establish  a  right  to  a  particular  thing  {actiones  rei  peraecu- 
to7icB\  were  perpetual.     (D.  xliv.  7.  35.) 

In  A.D.  424,  Theodosius  II.  enacted  that,  as  a  general  rule, 
actions,  real  or  personal,  should  not  be  brought  after  a  lapse  of 
thirty  years.  (C.  vii.  39.  3.)  Subsequently  the  time  was,  in 
the  case  of  some  actions,  as  in  that  of  an  actio  hypotkecaria^ 
when  the  thing  hypothecated  remained  in  the  hands  of  the 
debtor,  extended  to  forty  years.  (C.  vii.  39.  71.)  The  term 
perpetuaj  however,  still  continued  to  be  applied  to  these 
actions,  though,  properly  speaking,  in  the  time  of  Justinian  it 
meant  nothing  more  than  an  action  which  could  be  brought 
within  thirty  or  forty  years,  as  opposed  to  those  which  could 
only  be  brought  within  a  shorter  period.  The  effect  of  the 
lapse  of  time,  in  cases  where  actions  could  only  be  brought 
within  thirty  or  forty  years,  was,  it  may  be  observed,  to  bar 
the  action,  not,  as  in  the  case  of  prescription  by  the  lapse  of 
ten  or  twenty  years  under  the  legislation  of  Justinian  (see 
Bk.  ii.  Tit.  6),  to  transfer  the  property. 

1.  Non  omnes  autem  actiones  1.  It  is  not  all  the  actions  allowed 

quaa  in  aliqutim  aut  ipso  jure  com-  against  any  one  by  the  law,  or  given 

petunt  aut  a  prsetore  dantur,  et  in  by  the  praetor,  that  will  equally  be 

nerodem  aeque  competunt  aut  dari  allowed  or  given  against  nis  neir. 

sclent:   est  enitn  certissima  juris  For  it  is  a  tixed  rule  of  law,  that 

regula,  ex  maleficiis  poenales  ac-  actions  arising  from  delicts  are  not 

tiones  in  heredem  rei  non  compe-  allowed  against  the  heir  of  the  de-  ' 

tere,  veluti  fiirti,  vi  bonorum  rap-  linquent,  as,  for  instance,  the  actions 

tonim,  injuriarum,  damni  injuries;  furtif  vi  bonomm  raptorunif  injuria^' 

sed  heredibus  hujusmodi  actiones  Vto/i,  damni  mjuri<s.     These  actions 

competunt,necdeuegantur,excepta  are,  however,  given  to  heirs,  with 

injuriarum  actione,  et  si  qua  alia  the  exception  of  the  action  injuri- 

similis  inveniatur.     Aliquando  ta-  arum^  and  others  that  may  resemble 

men  etiam  ex  contractu  actio  con-  it.      Sometimes  an  action,  arising 

tra  heredem  non  competit,  cum  from  a    contract,    is    not    allowed 

testator  dolose  versatus  sit,  et  ad  against  an  heir;    for  instance,  the 

heredem  ejus  nihil  ex  eo  dolo  per-  action  given  against  any  one    for 

venerit.     JPoenales  autera  actiones  wilful  wrong  committed  by  him,  is 

quas  supra  diximus,  si  abipsisprin-  not  allowed  against  the  heir  under 

cipalibus  personis  fuerint  contes-  his  testament.     But  penal  actions, 

tatae,  et  heredibus  dantur,  et  contra  such  as  those  of  which  we  have  just 

heredes  transeunt.  spoken  from  the  moment  of  the  litis 

conttatatio,  pass  both  to  and  against 
the  heirs  to  the  parties. 
Gai.  iv.  112,  113 ;  D.  iv.  3.  17.  1 ;  D.  xliv.  7.  26.  68. 

Aliquando  ex  contractu  actio  contra  heredem  non  competit. 
This  is  taken  from  Grains,  who  means  it  to  apply  to  the  heirs  of 
adstipulatores,  sponsor ea^  a,nd  fidepvomissores ;  for  their  heirs 
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were  not  bound  ;  but  it  is  difficult  to  say  to  what  it  could  apply 
in  the  time  of  Justinian.  It  would  also  be  supposed,  from  the 
text,  that  an  action  making  a  testator  responsible  for  dolus 
malua  did  not  ordinarily  pass  against  his  heirs,  if  his  heirs 
were  not  benefited  by  the  wrong  he  had  committed ;  but  there 
was  only  one  case  in  which  the  action  did  not  pass  against  his 
heirs  whether  they  had  benefited  by  the  dolus  frudua  or  not, 
namely,  the  action  in  duplum  against  a  person  who  had  been 
guilty  of  dolus  mcUus  with  regard  to  a  deposit  placed  in  his 
custoidy  under  the  pressure  of  an  accidental  misfortune  (see 
Tit.  6.  23) ;  and  even  in  this  case  an  actio  in  simplura  passed 
against  the  heirs.  (D.  zvi.  3. 18.)  The  whole  of  the  passage 
in  the  text  seems  inaccurate. 

2.  Superest  ut  admoneamus,  2.  It  remains  that  we  should  re- 
quod,  si  ante  rem  judicatam  is  cum  mark,  that  if,  before  the  sentencei 
quo  actum  est  satisfaciat  actari,  the  defendant  satisfies  the  plaintiif| 
officio  Judicis  convenit  eum  absol-  the  ludge  ought  to  absolve  the  de- 
veie,  hcet  judicii  accipiendi  tern-  fendant,  although,  from  the  time  of 
pore  in  ea  causa  fuisset,  ut  dam-  the  action  being  commenced  before 
nari  debeat :  et  hoc  est  quod  ante  the  magistrate,  it  was  evident  the 
▼olgo  dioebatur,  omnia  judicia  ab-  defendant  would  be  condemned.  It 
solutoiia  esse.  is  in  this  sense  that  in  former  times 

it  was   commonly  said  that  in  all 
actions  the  defendant  might  be  ab- 
solved. 
Gai.  iv.  114. 
The  Proculians,  we  may  suppose  from  what  Gtdus  tells  us 
(iv.  114),  had  maintained  that,  as  the  question  on  which  the 
condemnation  depended  was  whether  a  certain  fact  did  or  did 
not  exist  at  the  time  when  the  action  was  given,  the  judge 
could  not  avoid  condemning  the  defendant,  if  the  defendant 
was  at  that  time  in  a  position  to  be  condemned.  The  contrary 
opinion  of  the  Sabinians  is  here  confirmed  by  Justinian. 

Tit.  XIII.     DE  EXCEPTIONIBUS. 

Sequiturutdeexceptionibusdis-  It  now  follows  that  we  should 
piciamus.  Comparatie  autem  sunt  speak  of  exceptions.  They  have  been 
exceptiones  defendendorum  eorum  introduced  as  a  means  of  defence  for 
gratia  cum  quibns  agitur:  siepe  those  against  whom  the  action  is 
enim  accidit,  ut  licet  ipsa  pereecu-  brought.  For  it  often  happens  that 
tio  qua  actor  experitur  justa  sit,  the  action  of  the  plain  tiff,  although 
tameniniqua  sit  ad  versus  eum  cum  in  itself  iustly  brought,  is  yet  un- 
quo  agitur.  just  witn  respect   to    the    person 

against  whom  it  is  brought 
Gai.  iv.  116,  116. 

Exceptions  belonged  properly  to  the  system  of  formulae 
only.     Under  that  system  the  prator  or  other  magistrate  who 


LIB.  IV.      TIT.  XIII.  569 

pronounced  on  the  right,  qui  jius  dicebaty  decided  whether,  on 
the  statement  of  facts,  the  plaintiff  had  a  right  to  an  action. 
If  he  had,  the  parties  were  sent  to  the  judge.  But  though  the 
plaintiff  might  have  a  right  to  an  action,  the  defendant  might 
have  some  ground  to  urge  why,  in  the  particular  instance,  the 
action  should  be  defeated.  He  stated  these  grounds  to  the 
praetor,  and  the  statement  was  incorporated  in  the  formula  sent 
to  the  judge,  and  was  called  the  exceptio ;  it  excepted,  or  took 
away  from  the  power  of  the  action.  (See  Introd.  sec.  104.) 
The  judge  was  bound  by  the  instructions  he  received  in  the 
intetitio.  He  could  take  notice  of  no  reason  urged  by  the 
defendant  why  the  action  should  fail,  if  the  only  question  sub- 
mitted to  hi ra  by  the  praetor  was  whether  the  plaintiflF  had  a 
good  ground  of  action.  It  was  necessary  that  the  praetor 
should  also  expressly  instruct  him  to  inquire  whether  the 
action,  however  well  grounded,  ought  not  to  be  defeated. 

For  instance,  supposing  an  action  was  brought  on  a  stipula- 
tion, the  formula  would  run  Si  paret  Nwraeinuya  Negidiwm 
Aulo  Agerio  aeateiiiuTn  X,  millia  dare  oportere.  The  only 
question  which  the  judex  could  have  to  decide  would  be,  was 
the  stipulation  made  or  not  ?  If  it  was,  the  right  of  the  plain- 
tiff to  have  a  sentence  in  his  favour  was  indisputable.  But 
supposing  the  praetor  went  on  to  add  an  exception,  and  say 
Siin  ea  re  nihil  dolo  rrudo  Auli  Agerii  factum  sit  neque 
fixity  then  a  further  inquiry  would  have  to  be  made  ;  was  there 
any  fraud  on  the  part  of  the  creditor  which  made  it  unjust 
that  he  should  recover  in  the  action  ? 

The  defendant,  in  making  an  exception,  wa«  not  supposed 
to  admit  the  truth  of  the  plaintiff^s  statement.  (D.  xliv.  1.  9.) 
The  plaintiff  had  first  to  prove  his  intentioy  and  unless  he  did 
so  the  action  failed.  Supposing  he  proved  it  to  the  satisfaction 
of  the  judexy  it  was  then  for  the  defendant  to  prove  his  ex- 
ception. He  affirmed  the  facts  on  which  the  exception  rested, 
and  he  miist  prove  them ;  he  was  in  his  turn  the  attacking 
party ;  Reus  in  eaxepticme  actor  eat,     (D.  xliv.  1.  1.) 

There  was,  however,  a  class  of  actions,  viz.  those  honce  fiAeiy 
in  which,  as  we  have  already  said  (see  Tit.  6.  31),  exceptions 
were  never  used  ;  for  here  the  judge  was  bound  by  the  cha- 
racter of  the  action  to  examine  into  all  the  circumstances,  and 
only  to  condemn  the  defendant  if  justice  demanded  he  should 
do  so.  The  action  itself  was  said  to  imply  any  exception 
that  could  be  set  up.     (D.  xxxv.  1.  84.  5.) 

In  the  time  of  Justinian  there  were,  properly  speaking,  no 
such  things  as  exceptions.  The  word  came  to  mean  any  de- 
fence other  than  a  denial  of  the  subsistence  of  the  right  of 
action,  wliich  was  urged  before  the  magistrate  by  the  defendant. 
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1.  Verbi  gratia,  si  metu  coactus,  1.  For  instance^  if  forced  by  fear, 
autdoloinductii8,auterrore  lapsus,  inveigled  by  fraud,  or  fallen  into  a 
stipulanti  Titio  promisisti  quod  non  mistake,  you  promise  Titius  in  a  sti- 
de bueras,  palam  est  j  are civili  te  ob-  pulation  that  which  you  did  not  owe 
ligatuni  esse,  et  actio  qua  inten-  nim,  it  is  evident  that,  according  to 
ditur  dare  te  oportere,  efficax  est.  the  civil  law^  vou  are  bound,  and  the 
Sed  iuiquum  est  te  condemnari;  action,  in  wnich  it  is  maintained 
ideoque  datur  tibi  exceptio  metus  that  you  ought  to  give,  is  validly 
causa,  aut  doH  maJi,  aut  in  factum  brought.  Yet  it  is  unjust  that  you 
composita  ad  impugnandam  ac-  should  be  condnmned;  and,  there- 
tionem.  fore,  to  repel  the  action,  you  have 

given  j'ou  the  exception  metvs  catua, 
or  doh  mali,  or  one  made  to  raise 
the  question  of  a  particular  fact 
D.  xliv.  4.  4. 16.  33  j  D.  xliv.  7.  80. 

EiTore  lapsus,  i.  e.  not  a  mistake  as  to  the  thing  forming 
the  subject  of  the  stipulation,  for  such  a  mistake  would  make 
the  stipulation  void ;  but  a  mistake  in  the  apprehension  of 
some  fact  which,  if  the  defendant  had  known  rightly,  he  would 
not  have  entered  into  the  stipulation.  (See  Bk.  iii.  Tit.  19. 23.) 

The  excejjtio  metus  causa  ran  thus :  Si  in  ea  re  nihil  metus 
causa  factum  esL  The  eocceptio  doli  mali  thus  :  Si  in  eare 
nihil  dolo  w/do  AuLi  Agerii  factum  sit  nequejiai.  (D.  xliv. 
4.  4.  2  and  4.)  We  may  remark  that  the  former  is  general, 
(fear  inspired  by  any  one  whomsoever,)  the  latter  personal, 
( the  fraud  of  A  ulus  Agerius^)  and  that  the  eocceptio  doli  mali 
relates  not  only  to  the  character  of  the  action  at  the  particular 
time  when  the  obligation  was  formed,  but  also  to  its  subse- 
quent character,  neque  factum,  sit  neq  ue  fixit.  A  claim  might 
be  perfectly  fair  in  the  first  instance,  and  afterwards  become 
only  partially  so,  or  even  wholly  unfair.  For  instance,  the 
real  owner  of  an  estate  might  claim  it,  and  then  find  that  the 
possessor,  having  improved  it  during  the  time  he  held  it,  is 
entitled  to  compensation.  If  the  owner  refuses  the  compen- 
sation, his  claim,  in  itself  fair,  becomes,  in  the  way  he  urges 
it,  unfair. 

In  factum  composita^  i.  e.  shaped  so  as  to  raise  the  ques- 
tion whether  a  statement  of  a  particular  fact  was  or  was  not 
true.  Some  particular  fact  is  submitted  by  the  prsetor  to  the 
judex,  instead  of  such  a  general  inquiry  as  whether  the  plain- 
tiff has  been  guilty  of  fraud.  For  instance,  to  use  the  example 
given  in  the  Digest  (xlv.  1.  22),  the  inquiry  directed  to  be 
made  might  be  whether  the  plaintiff  has  not  made  the  de- 
fendant believe  that  the  subject  of  stipulation,  which  is  made 
of  brass,  was  made  of  gold. 

The  exceptio  in  factum  composita  was  thus,  like  the  actio 
in  factum  composita,  opposed  to  one  in  jus  concepta.  For 
instance,  the  exceptio  doli  mali,  which  was  in  jus  concepta^ 
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not  only  raised  a  question  of  fact,  but  made  it  requisite  that 
the  judex  should  aflSx  a  certain  character  to  the  acts  of  the 
parties.  It  may  be  observed  that  this  general  exception  doli 
Tnali  would  always  answer  every  purpose  which  could  be  gained 
by  using  an  exception  in  factum  composita ;  for  any  parti- 
cular fact  which,  if  stated  as  an  exception  and  proved,  would 
furnish  a  bar  to  the  action,  would  be  taken  notice  of  under 
the  exception  doli  Tnali.  But  the  magistrate  would  not 
always  allow  an  exception  doli  mali  to  be  inserted  when  he 
would  give  permission  to  employ  one  in  factum  composita ; 
for  infamy  was  attached  to  a  plaintiff  against  whom  an  ex- 
ception doli  mali  was  proved ;  and  when  the  plaintiflF  stood  to 
the  defendant  in  any  such  near  relation  as  that  of  patron  or 
ascendant,  the  magistrate  would  not  allow  an  exception  to  be 
used  which  would  have  any  further  consequence  than  to  pro- 
tect the  defendant. 

2.  It  is  the  same,  if  any  one  should 
stipulate  from  you  for' the  repay- 
ment of  money  he  is  to  lend  you,  and 
then  does  not  pay  to  you  the  sum 
borrowed;  in  such  a  case,  he  could 
certainly  demand  from  you  the 
amount  you  have  engaged  to  repay 
him,  and  you  are  bound  to  give  it,  for 
you  are  tied  by  the  stipulation.  But 
as  it  would  be  unjust  that  you  should 
be  condemned  in  such  an  action,  it 
has  been  thought  right  you  should 
have  the  defence  of  the  exception 
pectmuB  noti  tmweratoi.  The  time 
within  which  this  exception  can  be 
used,  has,  as  we  have  said  in  a  former 
Book,  been  shortened  by  our  con- 
stitution. 
Gal  iv.  116;  C.  iv.  80. 14. 

Quasi  credevdi  causa,  i.e.  had  made  the  defendant  promise 
to  pay  a  sum,  as  if  he,  the  plaintiff,  were  going  to  lend  the 
sum  to  the  defendant. 

It  will  be  remembered  that,  in  this  exception,  the  burden 
of  proof  was  on  the  plaintiff,  instead  of,  as  in  other  exceptions, 
on  the  defendant.     (See  Bk.  iii.  Tit.  21.) 

3.  Prfeterea  debitor,  si  pactus  3.  Again,  the  debtor  who  has 
fiierit  cum  creditore  ne  a  se  pete-  agreed  with  his  creditor  that  pay- 
retur,  nihilominus  obligatus  manet,  ment  shall  not  be  demanded  irom 
quia  pacto  convento  obligationes    him,  still  remains  bound.    For  an 


2.  Idem  juris  est,  si  quis  quasi 
credendi  causa  pecuniam  stipulatus 
fuerit,  neque  numeraverit;  nam 
eam  pecuniam  a  te  petere  posse 
eum  certum  est,  dare  enim  te 
oportet,  cum  ex  stipulatione  tene- 
aris  ;  sed  quia  iniquum  est  eo  no- 
mine te  coudemnari,  placet  per 
exceptionem  pecunisB  non  nume- 
ratae  te  defendi  debere,  cujus  tem- 
pora  nos  (secundum  quod  jam 
superioribus  libris  scriptum  est) 
constitutione  nostra  coarctavimus. 


n«»n  omnimodo  dissolvuntur.  Qua 
de  causa  efficax  est  adversus  eum 
actio  qua  actor  intendit,  si  paret 
eum  dare  oportere;  sed  qiua  ini- 
quum est  contra  pactionem  eum 
damnari,    defenditur    per    excep- 


agreement  is  not  a  mode  by  which 
obligations  are  always  dissolved. 
The  action,  therefore,  in  which  the 
ifUeniio  nms,  *  If  it  appears  that  he 
ought  to  (five,*  may  be  validly 
brought  against  him;  but  as  it  woul^ 
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tionem  pact!  convent!.  be  unjust  that  he  should  be  con- 

demned   in    contravention    of   the 
Agreement,  he  may  use  in  his  defence 
the  exception  pacti  conventi, 
Gai.  iv.  116. 

Obligations  formed  re  or  verbis  could  not  be  dissolved  by 
a  simple  pact.  As  the  contract  was  a  subsisting  one,  an  ex- 
ception was  necessary.  The  exception  pcicti  conventi  ran  thus : 
Si  inter  Aulum  Agerium  et  Numerium  Negidiura  iion  ccyii" 
venity  ne  ea  pecunia  peteretur.     (Gai.  iv.  119.) 

4.  ./Eque  si  debitor  creditore  de-  4  So,  too,  if  the  debtor,  when  the 
ferente  iuraverit  nihil  se  dare  opor-  creditor  challeng:es  him  to  sweari 
tere,  adhuc  obligatus  permanet ;  afiirms  on  oath  that  he  ought  not  to 
sed  quia  iniquum  est  de  perjurio  ^ve,  he  still  remains  bound.  But  as 
^usen,  defenditur  per  exception  em  it  would  be  unjust  to  examine  whe- 
jurisjurandi.  In  iis  quoque  action-  ther  he  has  perjured  himself,  he  is 
ibus  quibus  in  rem  antur,  seque  allowed  to  defend  himself  with  the 
necessarisB  sunt  exceptiones,  veluti  exception  ,>tfrt{/uratu&L  In  actions  m 
si  petitore  deferente  possessor  ju-  rem,  these  exceptions  are  equally  ne- 
raverit  eam  rem  suam  esse,  et  nihil-  cessary ;  for  instance,  if  the  posses- 
ominus  petitor  eamdem  rem  vin-  sor,  on  being  challenged  by  the 
dicet;  licet  enim  verum  sit  quod  defendant,  swears  that  the  property 
intendit,  id  est,  rem  ejus  esse,  ini-  is  his,  and  yet  the  plaintiff  still  per- 
quum  tamen  est  possessorem  con-  sists  in  his  real  action.  For  the 
denmarL  claim  of  the  plaintiff  might  be  well 

foimded,  and  vet  it  would  be  unjust 
to  condemn  the  possessor. 
D.  xii.  2.  9,  pr.  and  1 ;  D.  xii.  2,  3.  1 ;  D.  xii.  2.  11.  1. 

The  exceptio  jurisjurandi  was  only  necessary  when  the 
fact  whether  the  defendant  bad  accepted  the  oath  when 
offered  him  was  disputed.  If  it  was  acknowledged,  the  praetor 
would  not  give  an  action  at  all.  (D.  xii.  2.  3.)  The  oath 
terminated  the  right  of  the  plaintiff  to  an  action ;  jusjuran- 
dum  spedem  traiisactioiiis  continet^  majoreinque  hahet  auc- 
toritatem  quam  res  judicatcu    (D.  xii.  2. 2.) 

5.  Item  si  judicio  tecum  actum  5.  Again,  if  an  action  refd  or  per^ 
fuerit,  sive  in  rem  sive  in  personam,  sonal  has  been  brought  against  you, 
nihilominus  obligatio  durat,  etideo  the  obligation  still  subsists,  and,  in 
ipso  jure  de  eadem  re  postea  ad-  strict  law,  an  action  might  still  be 
versus  te  agi  potest ;  sed  debes  per  brought  against  you  for  the  same  ob- 
exceptionem  rei  judicata  adjuvari.  ject,  but  you  are  protected  by  the 

exception  rei  judicata. 
Gai.  iv.  106, 107. 

Under  the  system  of  the  actions  of  law,  if  a  cause  had  once 
been  decided,  no  further  action  could  again  be  brought  on  the 
same  grounds  (Gai.  iv.  108);  but  this  was  not  the  case  under 
the  praetorian  system.  To  understand  the  effect  of  a  previous 
action  having  been  brought  under  the  praetorian  system,  we 
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must  notice  the  distinction  drawn  by  Gains  in  the  part  of  his 
Fourth  Book  which  treats  of  exceptions  hetween  judicia  leqi- 
t!ma  imd  judicia  i/mperio  continentia*  A  judicium  Ugiti" 
7/ium,  L  e.  founded  on  the  old  jus  civile^  was  an  action  given 
in  the  city  of  Rome,  or  within  the  first  milestone  round  the 
city,  between  Soman  citizens,  and  tried  by  a  single  judge. 
A  judicium  imperio  continensy  i.e.  founded  on  the  authority 
of  the  prsBtor,  was  an  action  given  out  of  Home  or  by  recu- 
peratorea,  or  when  one  or  both  parties  was  SLperegrinua,  The 
latter,  the  imperio  continentiaj  never  extinguished  the  right  of 
action,  and  therefore  the  plaintiff  who  brought  an  action  for 
the  second  time  had  to  be  met  with  an  exception.  With  re- 
spect to  judicia  legitima,  a  further  distinction  is  to  be  made. 
If  they  were  in  rem  or  iii  factum,  the  nature  of  these  actions 
prevented  the  litis  contestatio  in  their  case  operating  as  a 
novation ;  and  therefore,  if  a  fresh  action  was  brought,  the 
defendant  had  to  repel  it  by  the  exception  rei  judicatce,  or  in 
judicium  deductce,  as  the  case  might  be.  Accordingly  we  may 
say,  in  brief,  that  under  the  praetorian  system  none  hntjvdicia 
legitima  in  personam  extinguished  the  right  of  action,  and 
therefore  in  all  other  cases  an  exception  was  necessary. 

In  the  time  of  Justinian  these  distinctions  had  disappeared, 
and  therefore  he  says  generally  that  the  res  judicata  produces 
an  exception.  It  was  to  have  the  same  force  as  it  had  formerly 
had  in  the  case  of  judicia  vmpeyno  continentia,  and  not  that  it 
had  received  in  judicia  legitima.  Whether  the  action  was 
real  or  personal,  as  the  text  informs  us,  the  principal  obliga- 
tion still  subsisted,  and,  no  novation  having  taken  place,  a 
second  action  could  only  be  repelled  by  an  exception.  But, 
practically  speaking,  under  the  system  of  judicia  e^traordi^ 
naria,  as  the  judge  did  not  receive  instructions  from  a  magis- 
trate, and  was  not  bound  within  the  limits  of  a  formula,  the 
distinction  between  the  res  judicata  operating  as  a  bar  or  as 
an  exception  was  a  very  immaterial  one. 

In  order  that  a  res  judicata  should  be  available  either  as  a 
bar  or  an  exception,  it  was  necessary  that  there  should  have 
been,  in  the  former  action,  the  same  thing  as  the  subject-matter 
of  the  litigation,  the  same  quantity,  the  same  right,  the  same 
ground  of  action,  the  same  persons  suing  in  the  same  character: 
Cum  quceritur  hcec  exceptio  noceai  necne,  vnspiciendiim,  est 
an  idem  corpus  sit:  Quantifxis  eadem,  idem  jus:  an  eadevi 
causa  petendi^  eadem  conditio  personarum — quce  nisi  omnia 
cancwi^ant  alia  res  est.     (D.  xliv.  2.  12.  Bk.  14.) 

6.  Hsec  exempli  causa  retulisse  6.  The  above  examples  of  excep- 
gufficiet  AlioquiO;  quam  ex  multis  tions  may  suffice.  It  may  be  seen 
vaiiisque  cauais  exceptiones  neces-    in  the  larger  work  of  the  Digest  or 
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8Ariiesint,exlatioribusDigestonim  Pandects  how  numerous  and  how 
8*ju  Pandectarum  libris  intelligi  po-  dift'erent  are  the  causes  which  make 
test  exceptions  necessary. 

7.  Quarum  quaedam  e  leg  bus  7.  Some  of  these  exceptions  are 
vel  ex  lis  quie  legis  vicem  obtinent,  derived  from  the  laws,  and  from 
vel  ex  ipsius  prsetoris  jurisdictione  other  enactments  having  the  force 
substantiam  capiunt.  of  law,  or  from  the  junsdiction  of 

the  prffitor. 
Gal  iv.  118. 

E  lefjihus;  such  as  the  exception  nisi  bonis  cesaei^ity  rela- 
tive to  the  cession  of  the  debtor's  goods,  under  the  lex  Julia. 

Ex  118  quce  legia  vicem  ohtinent^  i.e.  senatua-consulta  and 
constitutions.  The  exception  under  the  rescript  of  Hadrian, 
permitting  the  employment  of  an  exception  doli  maZi  when  a 
plaintiff  neglected  to  notice  a  counter-claim  (see  Tit.  6.  39), 
may  serve  as  an  example. 

8.  Appellantur  autem  exceptio-  8.  Exceptions  are  either  perpetual 
nes,  ali»  perpetuie  et  peremptorifB,  and  peremptory,  or  temporary  and 
aliae  temporales  et  dilatori®.  dilatory. 

D.  xUv.  1.  8. 

The  duration  according  to  which  exceptions  are  said  to  be 
perpetuoB  or  temporales,  is  the  length  of  time  in  which  they 
can  be  used  by  the  defendant  if  he  has  occasion,  not  the 
length  of  time  during  which  tneir  effect  continues  if  they  are 
employed. 

AH  exceptioiiea  pei'petiuB  were  neceBamly  peremptorUe ;  if 
found  to  be  justified  by  the  facts,  they  set  the  matter  in  litiga- 
tion at  rest  for  ever.  All  exceptiones  temporales  were  neces- 
sarily diUitorice ;  they  did  but  defer  the  decision  of  the  matter 
in  question  till  the  expiration  of  a  certain  time. 

9.  Perpetuffietperemptoriassunt,  9.  Those  are  perpetual  and  per- 
quffi  semper  agentibus  obstant,  et  emptory  which  always  present  an 
semper  rem  de  qua agiturperimunt:  obbtacle  to  the  demand,  for  we  cut 
quaUs  est  exceptio  doli  mali,  et  away  the  ground  on  which  it  is 
quod  metus  causa  factum  est,  et  brought;  as,  for  instance,  theexcep- 
pacti  conventi,  cum  ita  convenerit  tion  doli  maU,  that  mttwi  causa,  and 
ne  omnino  pecunia  peteretur.  that  padi  conveiUi,  when  it  has  been 

agreed  that  no  demand  for  the  mo- 
ney shall  ever  be  made. 
D.  xKv.  1.  8. 

An  act  might  be  used  for  ever  as  an  exception ;  and  yet  if 
an  action  were  brought  grounded  on  it,  that  action  might  pos- 
sibly have  to  be  brought  within  a  certain  time.  For  instance, 
if  fraud  or  violence  had  been  used  in  the  making  of  a  contract^ 
the  exception  would  be  good  whenever  an  action  was  brought 
on  the  contract ;  but  the  person  injured  could  only  bring  an 
actio  doli  or  metus  causa  within  a  limited  time.     Hence  it 
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came  to  be  said  that  such  thin^j^  were  temporalia  ad  agen- 
ditm,  perpetua  ad  excipiendum.    (See  D.  xliv.  4,  5,  6.) 
10.  Temporales  atque  dilatorin 


sunt,  quae  ad  tempus  nocent,  ettem- 
poria  dilationem  tribuunt:  qualis 
est  pacti  conyenti,  cum  ita  conve- 
nent  ne  intra  cerium  tempus  age- 
retur,  veluti  intra  quinquennium ; 
nam  finito  eo  tempore  non  impedi- 
tur  actor  rem  exequL  Ergo  ii  qui- 
bus  intra  certum  tempun  agere 
▼olentibus  objicitur  exceptio  aut 
pacti  conyenti  aut  alia  sixnilis,  dif- 
terre  debent  actionem  et  post  tem- 
pus agere ;  ideo  enim  et  dilatoriiB 
istaBexceptionesappellantur.  Alio- 
G[uin,  si  intra  tempus  egerint,  ob- 
jecta^ue  sit  exceptio,  neque  eo 
judicio  quidquam  oonsequerentur 
propter  exceptionem,  neque  post 
tempus  olim  agere  poterani,  cum 
temere  rem  in  judicium  deducebant 
et  consumebant,  ^ua  ratione  rem 
amittebant.  Hodie  autem  non  ita 
stricte  heec  procedere  volumus;  sed 
eum  qui  ante  tempus  pactionis  vel 
obligationis  litem  inferre  ausus  est, 
Zenonianffi  constitutioni  subjacere 
censemus,  quam  sacratissimus  le- 
gislator de  iis  ({ui  tempore  plus 
petierint,  protulit:  ut  si  inducias 
quas  ipse  actor  sponte  indulserit 
vel  natura  actionis  continet,  con- 
temps,  erit,  in  duplum  habeant  ii 
qui  talem  iujuriam  passi  sunt ;  et 
post  eas  finitas  non  aliter  litem  sus- 
cipiant,  nisi  omnes  expennas  litis 
antea  acceperint,  ut  actores  tali 
poena  perterriti  tempora  litium  do- 
ceantur  observare. 


10.  Those  are  temporaiy  and  dila- 
tory which  present  an  obstacle  for  a 
certaintimeand  procure  delay.  Such 
is  the  exception  pacti  conventi  when 
it  has  been  agreed  that  no  action 
shall  be  brought  for  a  certain  time, 
as,  for  instance,  for  fire  years;  when 
once  this  period  has  elapsed,  the 
plaintiff  is  not  prevented  from  bring- 
ing his  action.  Those,  therefore,  who 
seek  to  bring  the  action  before  thei 
expiration  of  the  time,  and  are  re- 
pelled by  the  exception  pacti  can-- 
ventiy  or  any  similar  one,  ought  to 
put  it  off  and  to  bring  it  after  the 
time  has  elapsed ;  hence  these  excep- 
tions are  termed  dilatory.  If  plain- 
tifls  have  brought  the  action  oefore 
the  expiration  of  the  time,  and  been 
repelle«L  by  the  exception,  they  will 
not  gain  anything  by  the  action  they 
bring,  because  of  the  exceptiim;  and, 
formerly,  they  would  not  have  been 
able  again  to  bring  an  action  on  the 
expiration  of  the  time,  because  they 
had  rashly  brought  theirclaim  before 
a  judge,  and  so  used  up  their  right 
to  brinir  an  action,  and  lost  all  they 
could  claim.  But  at  the  prefient  day 
we  do  not  wish  to  proceed  so  rigor- 
ously; any  one  who  shall  venture  to 
bring  an  action  before  the  time  fixed 
by  the  agreement  or  obligation,  shall 
be  subject  to  the  dispositions  of  the 
constitution  of  Zeno,  published  by 
that  emperor  with  respect  to  those 
who,  in  regard  to  time,  ask  mote 
than  is  due  to  them.  Consequently, 
if  the  plaintiff  shall  disregard  the 
delay  which  he  himself  has  volun- 
tarily accorded,  or  which  results 
from  the  nature  of  the  action,  the 
delay  shall  be  doubled  for  the  benefit 
of  those  who  have  sustained  such  a 
wrong;  and  even  after  the  expiration 
of  the  time,  these  persons  shall  not 
be  obliged  to  defend  the  action  unless 
they  have  been  first  reimbursed  for 
all  the  expenses  of  the  former  action, 
that  a  penalty  so  heavy  mi^  teach 
plaintiffs  to  have  due  regard  to  the 
delays  that  are  to  elapse  before  ac- 
tions aie  brought 
GALiv.  122,12.3;  C.  iii.  10. 
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Alia  aimilia.  Gains  gives,  as  an  instance,  the  exceptio 
litis  dividucBy  given  to  repel  a  plaintiff  who  broke  up  into 
two  actions  his  remedy  for  a  single  thing,  and  sued  within 
the  same  prsetorship  for  the  part  he  did  not  include  in  his  first 
action.  Graius  defines  dilatory  exceptions  as  those  qucB  non 
semper  locum  habeTVt^  sed  evitari  possunt     (iv.  122.) 

ZenbniaivcB  coiistitutiorvL    See  Tit.  6.  33. 


11.  There  are  also  dilatory  ezoep- 
tioDs  by  reason  of  the  person :  auoh 
are  those  objecting  to  a  procurator ; 
as,  for  instance,  if  a  plaintiff  wishes 
to  have  his  cause  conducted  by  a 
soldier  or  woman,  for  soldiers  cannot 
be  procurators  even  for  their  father, 
or  mother,  or  wife,  not  even  by  virtue 
of  an  imperial  rescript;  but  they  may 
conduct  their  own  affeln  without 
any  breach  of  discipline.  As  to  the 
exceptions  formerly  opposed  to  pro- 
curators on  account  or  the  infiuny, 
either  of  the  person  appointinff  the 
procurator,  or  of  the  procurator  nim- 
aelf,  since  we  found  that  they  were 
no  longer  used  in  practice,  we  have 
enacted  that  they  shall  be  abolished, 
that  no  discussion  as  to  their  effect 
may  prolong  the  course  of  the  action 

D.  xUv.  1.  8  ;  C.  ii.  13.  7.  9. 

The  exception  to  the  procurator  as  an  improper  person  only 
produced  a  delay ;  directly  the  plaintiff  appointed  a  proper 
person  as  procurator,  the  action  proceeded. 

The  vafamia  alluded  to  was  that  produced  by  being  con- 
demned in  certain  actions  as  in  the  actio  tuteUe,  dq[>ositi, 
pro  socio,  &c. 


11.  Pr»terea  etiam  ex  persona 
dilatori»  sunt  exceptiones,  qualee 
suntprocuratorisd,  veluti  si  per  mi- 
litem  aut  mulieremagerequis  relit: 
nam  militibus^  nee  pro  patre  vel 
matre  vel  uxore,  nee  ex  sacro  re- 
scripto,  procuratorio  nomine  expe- 
riri  conoeditur ;  suis  yero  negotiis 
superesse  sine  offensa  disciplinie 
possunt  Eas  yero  exceptiones  qua 
olim  procuratoribus  propter  infa- 
miam  vel  dantis  vel  ipsius  procu- 
ratoris  opponebantur,  cum  in  judi- 
cias  frequentari  nullo  modo  perspe- 
ximus,  conquiescere  sancimus ;  ne 
dum  de  his  altercatur,  ipsius  nego- 
tii  disceptatio  proteletur. 


Tit.  XIV.    DE  EEPLICATIONIBUS. 


Interdumevenit  ut  exceptio,  qu» 
prima  facie  justa  videatur,  inique 
noceat  Quod  cum  accidit,  alia 
ullegatione  opus  est  adjuvandi  ac- 
tons gratia,  qiUB  replicatio  Tocatur, 
quia  per  earn  rephcatur  atque  re- 
sol  vitur  jus  exceptionis:  veluti, 
cumpactus  est  alii^uiscum  debitoi-e 
Buo  ne  ab  eo  pecuniam  petat,  delude 
postea  in  contrarium  pacti  sunt,  id 


Sometimes  an  exception  which  at 
first  sight  seems  just,  isreally  unjust. 
In  this  case,  to  place  the  plaintiff  in 
a  right  position,  it  is  necessary  there 
should  be  another  allegation  termed 
a  replication,  because  it  unfolds  and 
resolves  the  right  given  by  the  ex- 
ception. For  example,  supposing  a 
creditor  has  agreed  with  a  debtor 
not  to  demand  payment,  and  Uien 
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e<»t,  lit  creditori  petere  licpat.  Si 
a^ftt  cn»ditor,  et  excipiat  debitor,  ut 
ita  demum  coudemnetur,  si  non 
conveuerit  ne  earn  pecuuiam  credi- 
tor petat,  nocet  ei  exceptio.  Con- 
▼enit  enim  ita :  namque  nihilomi- 
nus  hoc  verum  manet,  licet  postea 
in  contrarium  pacti  sint ;  sea  quia 
iniauum  est  creditorem  excludi, 
replicatio  ei  dabitur  ex  po8terioi*e 
pacto  convento. 


make8  an  agreement  to  the  contrary ; 
that  is.  that  he  may  demand  pay- 
ment; if,  when  the  creditor  brinjrs 
his  action,  the  debtor  uses  the  ex- 
ception, alleging  that  he  ought  only 
to  be  condenmed  if  his  creditor  fs 
not  under  an  agreement  not  to  de- 
mand payment,  this  exception  pre- 
sents an  obstacle  to  the  creditor. 
For  it  remains  true  that  this  agree- 
ment was  made,  although  a  contrary 
agreement  was  afterwards  made. 
But  as  it  would  be  unjust  to  deprive 
the  creditor  of  his  remedy,  he  will 
be  permitted  to  use  a  replication 
founded  on  the  latter  agreement. 
Gai.  iv.  126. 

All  that  hafl  been  said  on  the  use  and  nature  of  exceptions 
is  applicable  to  replications,  which  are  but  exceptions  of  an 
exception.     (D.  xliv.  1.  22.) 

It  is  to  be  remarked  that  there  could  not  be  an  exceptio 
doli  Tnali  to  an  exceptio  doll  mali.  If  the  plaintiff  had  been 
guilty  of  fraud,  it  could  not  strengthen  his  right  of  action 
that  the  defendant  had  also  been  guilty.     (D.  xliv.  4.  4.  13.) 


1.  Rursus  interdum  evenit  ut  re- 
plicatio, quae  prima  facie  justa  est^ 
mique  noceat.  Quod  cum  accidit, 
alia  allegatione  opus  est,  adjuvandi 
rei  gratia,  qu»  duplicatio  vocatur. 


1.  The  replication,  in  its  turn, 
may.  at  first  sight,  seem  just,  and 
yet  be  really  unj  ust.  In  this  case, 
to  aid  the  defendant,  it  is  necessary 
there  should  be  a  further  allegation, 
termed  a  duplicatio. 


Gai.  iv.  127. 


2.  £t  si  rursus  ea  prim  a  facie  j  usta 
videatur,  sed  propter  aliquam  cau- 
sam  actori  inique  noceat,  rursus  alia 
allegatione  opus  est,  qua  actor  ad- 
juvetur,  quae  dicitur  triplicatio. 


2.  And  if,  again,  the  duplicatio 
may  seem  just,  but  is  really  unjust, 
there  is  wanted  to  aid  the  plain titl'  a 
still  further  allegation^  termed  a  tri- 
plicatio. 


Gai.  iv.  128. 


8.  Quarum  omnium  exception- 
um  usum,  interdum  ulterius  quam 
diximus,  varietas  negotiorum  in- 
troducit :  quas  omnes  apertius  ex 
Digestorum  latiore  volumine  facile 
est  cognoscere. 


3.  The  ^eat  diversity  of  affairs 
has  made  it  requisite  to  carry  still 
farther  the  use  of  these  exceptions. 
A  clearer  knowledge  of  them  all 
may  be  obtained  by  reading  the 
fuller  work  of  the  Digest 


Gai.  iv.  129. 

4.  Exceptiohesautemquibusde-  4.  The  exceptions  given  for  tlio 

hi  tor  defenditur,  plerumque  accom-  protection  of  tne  debtor  are  also  for 

modari  solent  etiam  tidejussoribus  the  most  part  given  in  behalf  of  his 
ejus  et  recte ;  quia  quod  ab  iis  pe-   jftfipjussoresy  and  rightly  soj  for  what 

ti^ur,  id  ab  ipso  debitore  peti  vide-  is  demanded  from  them  is  really  de- 

ttlM^jjia  mandati  j  udicio  redditurus  manded  from  the  debtor,  because  by 

vr   '^  P  P 
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est  eis  yiod  ii  pro  eo  solTerint. 
Qua  ratione,  et  si  de  non  petenda 
pecuDia  pactus  quia  cum  reo  fuerit, 
placuit  perinde  succurrendum  esse 
per  exceptionem  pacti  conventi  illis 
quo^ue  qui  pro  eo  obligati  essent^ 
ac  81  cum  ipsis  pactus  esset  ne  ab 
eis  ea  pecunia  peteretur.  Saue 
quaedam  exceptiones  non  solent  his 
accommodari;  ecce  enim  debitor, 
si  bonis  suis  cesserit,  et  cum  eo 
creditor  experiatur,  defenditur  per 
exceptionem  nisi  bonis  cesserit;  sed 
bsec  exceptio  fidejussoribus  non 
datur,  ideo  scilicet  quia  qui  alios 
pro  debitore  obligat,  hoc  maxima 
prospicit,  ut  cum  facultatibus  lap- 
sus fuerit  debitor,  possit  ab  iis  quos 
pro  eo  obligayit^  suum  consequi. 


D.  xliv.  1.  10 


the  actio  mandati  he  will  be  forced 
to  repay  them  what  they  have  paid 
for  him.  Hence,  if  a  creditor  agrees 
with  his  debtor  not  to  demand  pay- 
ment, the  exception  pacti  convenii 
may  be  employed  by  those  who  are 
bound  for  him,  exactly  aa  if  the 
agreement  not  to  demand  payment 
had  been  made  with  them  person- 
ally. There  are,  however,  some  ex- 
ceptions not  allowed  them ;  for  in- 
stance, if  the  debtor  hajs  made  a 
cession  of  his  property,  and  the  cre- 
ditor sues  him,  he  may  protect  him- 
self by  the  exception  nisi  bimis  cea^ 
seritx  but  this  exception  is  not  al- 
lowed to /lde/u89ore8.  For,  in  taking 
security  for  the  payment  of  a  debt, 
what  the  creditor  principally  looks 
to  is,  recovering  what  is  owed  him 
from  the  sureties,  in  case  of  the  in- 
solvency of  the  principal. 
:  D.  ii.  14.  32. 


Exceptions  were  divided  into  rei  cohoerentes^  which  affected 
the  right  to  claim,  and  peraonoB  cohcerentes^  which  only  pro- 
tected the  debtor  himself.  Fidejussors  could  avail  them- 
selves of  the  former,  but  not  of  the  latter. 

As  an  instance  of  an  exceptio  cohcerena  rei  may  be  given 
an  exceptio  doli  ifnaliy  or  a  general  pact  not  to  sue.  As  an 
instance  of  an  exceptio  coherena  peraonoe  may  be  given  that 
mentioned  in  the  text,  where  the  debtor  was  protected  by 
having  given  up  all  his  property,  or  a  particular  pact  not  to 
sue  the  debtor  personally.  In  such  a  case  as  the  last,  how- 
ever, the  fidejussors  would  have  an  actio  mandati  against  the 
debtor  for  what  they  paid  for  him,  and,  therefore,  he  would 
get  no  good  by  the  pact,  except,  perhaps,  that  of  delay. 


Tit.  XV.     DE  INTERDICTIS. 


Sequiturut  dispiciamus  de  inter- 
dictis,  seu  actiombus  quae  pro  his 
exercentur.  Erant  autem  interdicta 
formae  atque  conceptiones  verborum 
quibus  praetor  aut  jubebat  aliquid 
iieri,  aut  fieri  prohibebat:  quod 
tunc  maxime  faciebat,  cum  de  pos- 
cessione  aut  quasi  possessione  inter 
aliquos  conlendebatur. 

Gai.  iv.  138, 139. 


We  have  now  to  treat  of  interdicts 
and  the  actions  which  supply  their 
place.  Interdicts  were  certain  form  - 
ulae  by  which  the  pnetor  ordered  or 
forbad  something  to  be  done ;  they 
were  chiefly  employed  in  disputes 
as  to  possession  or  quasi  possession. 


An  interdict  was  a  decree  or  edict  of  the  praetor  made  in  a 
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special  case.  The  prsetor  published  a  general  edict  stating 
the  leading  principles  on  which  he  would  act.  But  in  certain 
cases  he  would  make  an  edict  applicable  only  to  particular 
persons  and  particular  things.  Instead,  for  instance,  of  re- 
ferring the  party  applying  to  him  for  relief  to  the  general  rule 
of  law  that  one  man  should  not  be  allowed  to  interfere  with 
the  watercourses  of  another,  he  made  an  edict  that  A  should 
not  interfere  with  the  watercourses  of  B.  According  to  the 
circumstances  of  the  case  such  a  command  might  be  either 
positive  or  negative  ;  and  though,  as  is  remarked  in  paragr.  1, 
the  word  interdictum  was  considered  to  apply  more  properly 
to  a  negative  command  only,  it  was,  as  a  matter  of  usage, 
applied  to  all  such  special  edicts  indifferently. 

If  the  person  to  whom  the  special  edict  was  addressed 
obeyed  its  directions,  no  further  proceedings  were  necessary^ ; 
if  he  disobeyed,  the  praetor  allowed  an  action  to  be  brought 
grounded  on  the  interdict.  A  sketch  of  the  mode  in  which 
the  proceedings  grounded  on  an  interdict  were  conducted  will 
be  found  in  the  notes  to  paragr.  8. 

There  was  always  something  of  a  public  character  in  the 
reasons  which  induced  the  praetor  to  grant  an  interdict.  He 
adopted  it  as  a  speedy  and  sure  remedy  in  cases  when  danger 
was  threatened  to  objects  which  public  policy  is  especially 
interested  to  preserve  uninjured,  such  as  public  roads  and 
waters,  burial-grounds,  or  sacred  places ;  and  though  interdicts 
w^ere  granted  where  the  quarrel  was  entirely  between  private 
parties,  it  was  only  when  the  subject  of  dispute  was  such  as  to 
render  a  breach  of  the  public  peace  the  probable  result,  unless 
the  matter  was  set  at  rest  by  the  summary  interposition  of 
legal  authority.  If,  for  instance,  it  was  a  possession  or  quasi- 
possession  that  was  disputed,  it  was  feared  that  the  claimant 
would  adopt  force  to  eject  the  actual  occupier,  that  force  would 
be  met  by  force,  and  the  public  peace  be  broken.  This  public 
character  attaching  to  interdicts  would  make  us  naturally 
conclude  that  they  were  originally  given  to  protect  public,  not 
private  interests.  Niebuhr  (Hist  Rom,  vol.  ii.  149)  and 
Savigny  {Possess,  Bk.  iv.  44)  think  that  in  the  private  occu- 
pancy of  the  ager  publicus  may  be  seen  an  interest  so  little 
protected  otherwise,  and  calling  so  precisely  for  some  such  aid 
as  the  interdict,  that  it  can  hardly  be  doubted  that  the  early 
use  of  interdicts  was  directed  to  meet  the  exigencies  of  this 
particular  case.  When  the  praetorian  system  was  fully  estab- 
lished, the  prsetors  still  continued  to  give  interdicts  in  cases 
where  it  had  been  usual,  yet  a  character  of  settled  law  was 
imposed   upon  the   mode   of  giving  them   by   the   praetor 
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announcing  in  bis  edict  that  he  would  grant  a  particular 
interdict  under  particular  circumstances.  Even  before  the 
introduction  of  the  system  of  extraordinaria  jvdicia,  the 
interdicts  had  become,  probably,  less  frequently  used,  there 
being  a  tendency  to  go  direct  to  the  action  grounded  on  them, 
and  to  do  away  with  the  interdict  as  a  preliminary  step. 

Interdicts  were  wholly  based  on  the  praetorian  authority. 
In  the  time  of  Justinian  persons  who  under  the  praetorian 
system  would  have  applied  for  an  interdict,  brought  an  action. 
In  conducting  this  action,  the  magistrate  would  be  greatly 
guided  by  the  old  law  relating  to  interdicts ;  but  otherwise, 
the  subject  of  interdicts  was  one  with  which  the  law  of  the 
Lower  Empire  had  very  little  to  do. 

1.  Summa  autem  divisio  inter-        1.  The  principal  divisioD  of  inter- 
dictorum  heec  e^t,  quod  aut  prohi-     diets  is,  tnat  they  are  prohibitory, 
bitoria  sunt,  aut  restitutoria,  aut    restitutory,  or    exhibitory.    Prohi- 
bitory interdicts  are  those  by  which 
the  praetor  forbids  something  to  be 
done,  as,  for  example,  to  use  force 
against  a  person  in  lawful  possession, 
or  against  one  who  carries  a  dead 
body  to  a  spot  where  he  has  a  right 
to  carry  it,  or  to  build  on  a  sacred 
place,  or  to  do  anything  in  a  public 
river,  or  on  its  bank,  which  may  im- 
pede   the  navigation.     Restitutory 
mterdicts  are  Uiose  by  which  the 
praetor  orders  something  to  be  re- 
stored, as,  for  instance,  when  he  or- 
ders to  be  restored  to  the  possessor 
the  possession  of  the  goods  of  an 
inheritance  possessed  by  another  as 
heir  or  as  possessor,  or  when  he 
orders  the  possession  of  land  to  be 
restored  to  the  person  who  has  been 
violently  expelled  from  it     Exhibi- 
tory  interdicts  are  those  by  which 
the  praetor  orders  to  exhibit;  for  in- 
stance, to  exhibit  the  person  whose 
freedom  is  being  questioned,  or  the 
freedman  whose  services  are  claimed 
by  the  patron,  or  to  exhibit  to  the 
father  the  children  in  his  power. 
Some,  however,  think  that  the  term 
interdict  ought,  strictly  speaking,  to 
be  applied  to  those  which  are  prohi- 
bitory, because  itUerdicei^e  means  '  to 
denounce,  to  prohibit,'  while  those 
that  are  restitutory,  or  exhibitory, 
ought  to    be  called  decreta.     But 
usage  has  applied  the  word  interdict 
to  all  alike,  as  they  are  all  given  be- 
tween two  parties. 
Gii.  iv.  130, 140.  142.  144 ;  D.  xliii.  I,  2.  1. 


exhibitoria.  Prohibitoria  sunt, 
quibus  vetat  aliquid  fieri,  veluti 
vim  sine  vitio  possidenti,  vel  mor- 
tuum  inferenti  quo  ei  jus  erat  in- 
ferendi,  vel  in  loco  sacro  ssdificari, 
vel  in  numine  publico  ripave  ejus 
aliquid  fieri  quo  pejus  navigetur. 
Restitutoria  sunt,  quibus  restitui 
aliquid  jubet,  veluti  bonorum  pos- 
sessori  possessionem  eorum  quae 
quis  pro  herede  aut  pro  possessore 
possidet  ex  ea  hereditate,  aut  cum 
jubet  ei  qui  vi  possessione  fundi 
dejectus  sit,  restitui  possessionem. 
Exhibitoria  sunt  per  quae  jubet  ex- 
hiberi,  veluti  eum  cujus  de  liber- 
tate  agitur,  aut  libertum  cui  pa- 
tronus  operas  indioere  velit,  aut 
parent!  lioeros  qui  in  potestate  ejus 
sunt.  Sunt  tamen  qui  putant  pro- 
prie  interdicta  ea  vocari  (juae  pro- 
nibitoria  sunt  quia  interdicere  est 
denuntiare  et  prohibere;  restitu- 
toria autem  et  exhibitoria  proprie 
decreta  vocari :  sed  tamen  ootinuit 
omnia  interdicta  appellari,  quia 
inter  duos  dicuntur. 
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The  formula  of  many  of  the  interdicts  most  ordinarily  in 
use  is  preserved  to  us  in  the  Digest.  It  would  take  up  too 
much  space  to  give  many  of  these  at  length.  One  or  two 
examples  of  each  kind  must  suffice. 

The  formula  of  the  prohibitory  interdict  generally  ended 
with  the  words  veto  or  vim  fien  veto.  That  forbidding  nui- 
sances in  public  ways  ran  thus : —  ^ 

In  via  ptibllca  itinereve  publico  facere,  immittere  quid, 
quo  ea  via  idve  iter  deterius  fiat,  veto,     (D.  xliii.  8.  2.  20.) 

That  forbidding  interruption  in  the  use  of  a  burial-ground 
ran  thus : — 

Quo  quave  illi  (the  person  protected),  inferre  invito  te  (the 
person  against  whom  the  interdict  was  granted),  jus  eat^  quo- 
Tninus  illi  eo  eave  mortuum  inferre  et  ibi  aepdire  liceaty  vim 
fieri  veto,  (D.  xi.  8. 1.)  Other  prohibitory  interdicts  may  be 
found  relating  to  sacred  places  (D.  xi.  8. 1 ),  tombs  (D.  xi.  8.  1), 
public  places  (D.  xliii.  8.  2.  20),  navigation  (D.  xliii.  12.  1). 

Eestitutory  interdicts  ran,  for  example,  thus  : — 

Quod  in  fiumine  publico  ripave  ejus  factum,  aive  quid  ia 
Jlumen  ripamve  ^us  immissum  habea,  si  ob  id  aliter  aqua 
Jluit,  atque  uti  priore  cestate  fluxit,  restituas.  (D.  xliii. 
13.  11.; 

Of  exhibitory  interdicts  we  may  take  as  a  specimen  that  de 
libero  homine  exhibendo,  granted  to  make  any  one  who  had 
a  freeman  in  his  custody  produce  him ;  and  thus  render  it 
impossible  that  he  should  be  illegally  retained  in  his  custody, 
It  ran  thus  : — 

Quern  liberum  dolo  malo  retineaa,  exhiheas.  (D.  xliii. 
29.  1.) 

2.  Sequensdiyisiointerdictorum  2.  The  second  division  of  inter- 
hflsc  est,  quod  queedam  adipiscendse  diets  is,  that  they  are  given  to  some 
possessionis  causa  comparata  sunt,  to  acquire,  some  to  retain,  and  others 
qusedam  retinendae,  quaedam  recu-  to  recover  possession. 

perand». 

Gai.  iv.  143. 

3.  Adipiflcendffi  possessionis  causa  3.  To  acquire  possession  an  inter- 
interdictum  accommodatur  bono-  diet  is  given  to  the  &o»on<m^M>MeMor, 
rum  possessori,  quod  appellatur  termed  Quorum  bonorum,  of  which 
quorum  bonorum.  £j  usque  vis  et  the  effect  is  to  compel  the  person 
potestas  hsBC  est,  ut  quod  ex  iis  possessing,  as  heir  or  possessor,  any  of 
bonis  quisque  quorum  possessio  the  goods  of  which  the  possession  is 
alicui  data  est,  pro  herede  aut  pro  given,  to  make  restitution  to  the  io- 
poesessore  possideat,  id  ei  cui  do-  norum  possessor,  A  person  is  said  to 
norum  possessio  data  est  restituere  possess  as  heir,  who  tninks  himself  to 
debeat.  Pro  herede  autem  pos-  oe  heir,  and  as  possessor,  who,  with- 
eidere  videtur,  qui  putat  se  here-  out  any  right,  and  knowing  that  it 
dem  e&se ;  pro  pos^asore  is  possidet,  does  not  belong  to  him,  possesses  a 
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qui  nullo  jure  rem  hereditariam  vel 
etiam  totam  hereditatem,  sciens  ad 
86  non  pertinere,  poraidet.  Ideo 
autem  aoipiscendse  possessionis  vo- 
catur  interdictum,  quia  ei  tan  turn 
utile  est  qui  nunc  primum  conatur 
adipisci  rei  possessionem :  ita<][ue  si 
quis  adeptus  possessionem  amiserit 
earn,  hoc  interdictum  ei  inutile  est. 
Interdictum  quoque  quod  appel- 
latur  Salvianum,  adipiscendse  pos- 
sessionb  causa  comparatum  est, 
eoque  utitur  dominus  fundi  de 
rebus  coloni,  quas  is  pro  mereedibus 
fundi  pignori  futuras  pepigisset. 


part  or  the  whole  of  an  inheritance. 
It  is  said  of  this  interdict,  that  it  is 
pxen  to  acquire  possession,  because 
it  is  only  available  for  a  person  who 
wishes  to  gain,  for  the  first  time,  pos- 
session of  a  thing.  If,  then,  a  per- 
son who  has  gained  possession  loses 
it,  he  cannot  avail  himself  of  this 
interdict.  There  is,  too,  another  in- 
terdict given  to  acquire  possession, 
viz.  the  interdictum  Salmanumy  to 
which  an  owner  of  land  has  recourse 
to  enforce  his  right  over  the  thinss 
belonging  to  the  farmer,  which  the 
farmer  has  pledged  as  a  security  for 
his  rent 


Gai.  iv.  144.  147. 

The  interdict  Quorum  bonorum  ran  thus : — 

Quorutn  boncn^m,  ex  edicto  Toeo  illi  possessio  data  est, 
quod  de  his  bonis  pro  herede  aut  pro  possessore  possideSy 
p!)88ider€8ve  si  nihil  usucaptum  essetj  quod  quidem  dolo 
Jecisti  ut  desineres  possidere,  id  Uli  restituas.  (D.  xliii.  2,) 
Although  the  interdict  was  only  given  when  the  bonorum 
possessor  had  never  before  had  possession,  yet  it  was  said  to 
be  a  restitutory  one,  and  the  word  restituas  appears  in  its 
terms.  Restituas^  therefore,  must  be  used  in  a  wide  sense, 
as  meaning  '  to  give  up,'  not  ^  to  give  back.' 

The  use  of  this  interdict  was  to  give  the  possession  to  those 
whom  the  praetor  treated  as  having  a  right  to  the  inheritance, 
but  who  had  not  a  right  recognised  by  the  civil  law.  Not 
being  heirs,  properly  so  called,  they  could  not  bring  a  real 
action  for  the  inheritance.     (See  Bk.  iii.  Tit.  9.) 

We  must  not  confound  the  interdictum  Salvianum  with  the 
actio  Sei^ana  (see  Tit.  6. 7),  but  it  was  probably  only  a  step 
to  that  action,  and  may  have  fallen  into  disuse  when  the  actio 
Sewiana  was  established  as  a  means  of  redress  for  the  creditor. 
The  intei^dictum  Salvianum  was  not  given  to  every  mortgage 
creditor,  but  only  to  the  owner  of  a  rural  estate,  as  a  means 
of  getting  possession  of  the  goods  of  the  occupier  of  the  estate 
which  had  been  pledged  for  the  rent.  Probably  the  interdict 
was  granted  even  if  the  goods  had  passed  into  the  hands  of  a 
third  party.     (D.  xliii.  33.  1.  but  see  C.  viii.  9.  1.) 

4.  RetinendsB  poesessionis  causa  4.  To  retain  possession  there  are 

comparata  sunt  interdicta  uti  possi-  given  the  interdicts  uti  possideti$  and 

detis  et  utrubi,  cum  ab  utraque  utrubi,  when,  in  a  dispute  as  to  the 

parte  de  proprietate  alicujus  rei  ownership  of  a  thing,  a  dispute  first 

controversia  sit,  et  ante  quaeritur  rises  which  of  the  parties  ought  to 

uter  ex  litigatoribua  possidere,  et  be    possessor  and  which  plaintiff. 
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uter  petere  debeat:  namque,  nisi 
ante  exploratum  fuerit  utrlus  eo- 
ruin  possesdo  sit^  non  potest  peti- 
toria  actio  institui,  quia  et  civilia 
et  naturalis  ratio  facit  ut  alius  po»- 
sideat,  alius  a  possidente  petat. 
Et  quia  longe  commodius  est  pos- 
aidere  potius  qiutm  petere,  ideo 
plerumque  et  fere  semper  ingens 
existit  contentio  de  ipsa  posses- 
sione.  Commodum  autem  possi- 
dendi  in  eo  e-st,  quod  etiamsi  ejus 
res  non  sit  qui  possidet,  si  modo 
actor  non  potuent  suam  esse  pro- 
bare,  remanet  suo  loco  posse^sio : 
propter  qn&m  causam,  cum  obscura 
sunt  utn usque  jura,  contra  peti- 
torem  judicari  solet  Sed  inter- 
dicto  quidem  uti  possidetis  de 
fundi  vel  aadiumpossessione  conten- 
dituT,  utrubi,  vero  interdicto  de 
rerum  mobilium  possessione.  Quo- 
rum Tis  ac  potestas  plurimam  inter 
Ke  difTerentiam  apud  veteres  ha- 
bebat :  nam  uti  possidetis  interdicto 
is  vincebat,  qui  interdict!  tempore 
p*)ssidebat  si  modo  nee  vi  nee  clam 
nee  precario  nactus  fuerat  ab  ad- 
versario  possessionem,  etiamsi  alium 
vi  expulerat,  aut  clam  arripuerat 
alienam  possessionem,  aut  precario 
ro^averat  aliquem  ut  sibi  possidere 
liceret;  utrubi  vero  interdicto  is 
vincebat,  ^ui  majore  parte  ejus 
anal  nee  vi  nee  clam  nee  precario 
ab  adversario  possidebat.  Ilodie 
tamen  aliter  observatur ;  nam  utri- 
usque  interdict!  potestas  (quantum 
ad  possessionem  pertinet)  exse- 
quata  est :  ut  ille  viucat  et  in  re 
soli  et  in  re  mobili,  qui  posseesi- 
ouem  nee  vi  nee  clam  nee  precario 
ab  adversario  litis  contestatae  tem- 
pore detinet 


Gai.  iv.  148-150;  D.  vi.  1.  24j  D. 


For,  unless  it  is  first  determined  to 
which  the  possession  belongs,  it  is 
impossible  to  shape  the  real  action, 
as  law  and  reason  both  require  that 
one  partv  should  possess,  and  the 
other  bring  his  claim  against  him. 
And  as  it  is  much  more  advantageous 
to  possess  than  to  claim  the  thing, 
there  is  generally  a  keen  dispute  as 
to  the  right  to  possess.  The  advan- 
tage of  possession  consists  in  this, 
that  even  if  the  thing  does  not  really 
belong  to  the  possessor,  yet,  if  the 
plaintiff  does  not  prove  himself  to  be 
the  owner,  the  possessor  still  remains 
in  possession,  and,  therefore,  when 
the  rights  of  the  parties  are  doubt- 
ful, it  is  customary  to  decide  against 
the  claimant  The  interdict  uti  pos- 
sidetis applies  to  the  posaession  of 
land  and  buildings,  the  interdict 
utrtdfi  to  that  of  moveables.  There 
were  among  the  ancients  great  dif- 
ferences in  their  effects ;  for,  in  the 
interdict  tUi  possidetis,  he  prevailed 
who  was  in  possession  at  the  time  of 
the  interdict,  provided  that  he  had 
not  acquired  possession  from  his  ad- 
versary by  force,  or  clandestinely,  or 
as  a  concession ;  but  it  made  no  dif- 
ference if  he  had  acquired  it  from 
anyone  else,  by  forcibly  expelling 
him,  secretly  depriviug  him  of  pos- 
session, or  obtaining  from  him  pos- 
session as  a  concession.  In  the 
interdict  utrtdn,  on  the  contrary,  he 
prevailed,  who  during  the  greater 
part  of  the  preceding  year  had  had 
thd  possession  without  having  ob- 
tained it  as  against  his  adversary  by 
force,  clandestinely,  or  as  a  conces- 
sion. At  the  present  day  it  is  ditfer- 
ent,  for  the  two  interdicts  have  the 
same  effect  as  regards  possession,  so 
that  whether  the  thing  claimed  is  an 
immoveable  or  a  moveable,  he  pre- 
vails, who,  at  the  time  of  the  litia 
contestatio,  is  in  possession,  without 
having  obtained  it  as  against  his  ad- 
versary by  force,  cliUidestinely,  or  as 
a  concession, 
xliii.  17.  1 ;  D.  xliii.  31  j  C.  iv.  19.  2. 


The  interdict  uti  possidetis  ran  thus : — 

Uil  eaa  cedes,  quibus  de  ayitur^  nee  vi,  nee  clam,  nee  pre- 
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caHo  alter  ab  cUtero  possideiisy  quomimis  ita  possideatia 
vim  fieri  veto.     (D.  xliii.  17.  1.) 

It  was  granted  to  defend  the  possession  of  all  immoveables, 
except  clodccBy  which  were  expressly  excepted  by  the  praetor's 
edict.  The  word  cedes  in  the  text  of  the  interdict  is  only  an 
example. 

By  possessing  precario  is  meant  possessing  by  having  ex- 
torted possession  by  prayer  and  entreaties.  When  the  person 
from  whom  the  possession  had  been  extorted  wished  to  do  so, 
he  could  always  resume  it ;  and  hence  the  word  precarius 
came  to  mean  uncertain.  Perhaps  the  origin  of  precaria 
possessio  was  the  interest  that  clients  had  in  a  portion  of 
the  ager  publicuSy  which  their  patron  might  permit  them  to 
use,  and  which  they  were  bound  to  restore  immediately  if 
their  patron  demanded  it  back. 

The  words  alter  ab  altero  are  inserted,  because  it  would  be 
no  ground  for  disturbing  the  possession  that  it  had  been 
obtained  ti,  clam^  or  precario^  unless  it  had  been  so  obtained 
from  the  other  litigant  party. 

It  was  necessary  that  application  should  be  made  for  this 
interdict  within  a  year  after  the  security  of  the  possession  had 
been  threatened.  (D.  xliii.  17.  1.)  It  did  not  signify  how  it 
had  been  threatened.  The  text  only  refers  to  the  case  of  an 
action  being  brought  to  dispute  it,  but  the  interdict  would 
be  granted  in  whatever  way  the  possession  had  been  attacked. 

The  interdict  iitrubi  ran  thus : — 

Utrubi  hie  hxyiao  quo  de  agitur  majore  parte  hujusce  anni 
fidt,  qtiominus  is  eiim  ducat j  vim  fieri  veto.     (D.  xliii.  31.) 

The  example  is  taken  from  the  case  of  the  disputed  posses- 
sion of  a  slave,  but  the  interdict  applied  to  the  case  of  all 
moveables.  In  the  older  law,  this  interdict  was  considered 
one  retinendw  possessionisy  although,  as  it  was  granted  to 
the  person  who  had  possessed  during  the  greater  part  of  the 
preceding  year,  it  might  happen  that  it  was  granted  to  a 
person  who  had  not  the  possession  at  the  exact  time  it  was 
granted.  He  was,  however,  considered  the  possessor  by  a 
legal  fiction,  although  not  actually  so. 

5.  Possidere  autem  videtur  quia-  5.  A  person  is  considered  to  pos- 

que,  non  solum  si  ipse  possideat,  sess  not  only  when  he  is  himself  in 

sed  et  si  ejus  nomine  aliquis  in  pos-  possesion,  out  also  if  any  one  is  in 

sessione  sit,  licet  is  ejus  juri  sub-  possession  in  his  name,  although  not 

jectus  non  sit,  qualis  est  colon  us  et  a  person  in  his  power,  as  the  tenant 

inquilinus.     Per  eos  quoque  apud  of  a  farm  or  buildinff.   He  may  also 

quos  depofluerit  quis,   aut  quibus  posfiess  through  a  depositary  or  a 

rommodavent,   ipse  possidere   vi-  Dorrower,  and  this  it  is  that  is' meant 

detur;    et  hoc  est  quod  dicitur,  by  saving,  that  a  person  may  retain 
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retinere  poeciessionem  posse  Aliquem 
per  quemlibet  qui  ejus  nomine  sit 
in  possessions.  Quinetiam  animo 
quoque  retineri  possessionem  placet, 
id  est,  ut  quamvis  neque  ipse  sit 
in  possessionem  neque  ejus  nomine 
aliusy  tamen  si  non  derelinquendas 
possessionis  animo,  sed  postea  re- 
versurus  inde  discesserit,  retinere 
possessionem  videatur.  Adipisci 
vero  possessionem  per  quos  aliquis 
potest,  sec  undo  libro  exposuimus ; 
iiec  ulla  dubitatio  est  quin  animo 
>olo  adipisci  possessionem  nemo 
potest. 

Gai. 


possession  by  any  other  who  pos- 
sesses in  his  name.  Moreover,  it  is 
held  that  possession  may  be  retained 
by  mere  intention  only,  that  is,  that 
although  he  is  not  in  possession  him- 
self, nor  is  any  one  else  in  his  name, 
yet,  if  it  is  not  with  any  intention  of 
abandoning  the  thing,  but  of  return- 
ing again  to  it,  that  he  has  placed 
himself  at  a  distance  from  it,  he  is 
considered  still  to  retain  the  posses- 
sion. Through  whom  possession 
may  be  acquired,  we  have  already 
explained  in  the  Second  Book.  But 
it  most  certainlv  can  never  be  ac- 
quired by  mere  intention  only, 
iv.  153. 


The  person  actually  in  possession,  in  the  case  mentioned  in 
the  text,  viz.  the  colonus  or  inquUinus^  would  have  no  right 
to  any  interdicts  to  protect  the  possession,  because  he  did  not 
possess  animo  daniini.     (See  Bk.  ii.  Tit  1.) 


6.  Recuperandie  possessionis  causa 
solet  interdici,  si  quis  ex  posses- 
si  one  fundi  vel  eedium  vi  dejectus 
fuerit;  nam  ei  proponitur  inter- 
dictum  unde  vi,  per  quod  is  qui 
dejecit,  cogitur  ei  restituere  pos- 
sessionem, licet  is  ab  eo  qui  dejecit 
vi  vel  clam  vel  precario  possidebat. 
Sed  ex  const itutionibus  sacris,  ut 
supra  diximus,  si  quis  rem  per  vim 
occupaverit,  si  quidem  in  bonis 
ejus  est,  dominio  ejus  privatur;  si 
aliena,  post  ejus  restitutionem 
etiam  SQstimatiunem  rei  dare  vim 
passo  compellitur.  Qui  autem  ali- 
quem  de  possessione  per  vim  deje- 
cerit,  tenetur  lege  Julia  de  vi 
privata,  aut  de  vi  publica :  sed  de 
vi  privata,  si  sine  armis  vim  fec^rit; 
sin  autem  cum  armis  eum  de  pos- 
hcssione  expulerit,  de  vi  publica. 
Armorum  autem  appellatione  non 
solum  scuta  et  ^ladiosetgaleas  sig- 
nificari  intelligimus,  sed  et  fustes 
et  lapides. 


6.  To  recover  possession  an  inter- 
dict is  given  in  case  any  one  has 
been  expelled  by  violence  firom  the 
possession  of  land  or  a  building.  He 
nas  then  given  him  the  interdict 
unde  vif  by  which  he  who  has  ex- 
pelled him  is  forced  to  restore  to  him 
the  possession,  although  the  person 
to  whom  the  interdict  is  given  has 
himself  taken  by  force,  clandestinely, 
or  as  a  concession,  the  possession 
from  the  person  who  has  expelled 
him.  But,  as  we  have  said  above, 
the  imperial  constitutions  provide 
that  if  any  one  seizes  on  a  thing  by 
violence,  he  shall  lose  the  owner- 
ship of  it,  if  it  is  a  part  of  his  own 
goods,  and  if  it  belongs  to  another, 
he  shall  not  only  restore  it,  but,  in 
addition,  psy  to  the  person  who  has 
sustained  the  injury,  the  amount  at 
which  the  thing  is  estimated.  More- 
over, a  person  who  has  expelled  by 
violence  another  from  his  possession, 
is  liable  under  the  iex  Julia  for  pri- 
vate or  for  public  violence ;  for  pri- 
vate violence,  if  his  violence  was 
exercised  without  the  use  of  arms ; 
for  public  violence,  if  the  expulsion 
from  possession  was  made  by  armed 
force.     Under  the  term  arms  are  in- 
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eluded  not  only  shields,  Bwords,  and 
helmets,  but  sticks  and  stones. 
Gai.  iv.  164,  165 ;  D.  xlviu.  7  j  D.  L  16.  41  j  C.  viii.  4.  7, 

The  interdict  unde  vi  ran  thus  :— 

Unde  tu  ilium  vi  dejecisti,  aut  familia  tua  dejecit,  de  «o, 
quceque  ille  tunc  ibi  hahuit^  tantummodo  intra  annum,  post 
annum  de  eo  quod  ad  eum  quivi  dyedt  pervevierit^  judicium 
dabo.     (D.  xliii.  16.  1.) 

Formerly  a  distinction  was  made  in  granting  this  interdict, 
according  to  the  degree  of  violence  used.  If  it  had  been  ordi- 
nary violence  (via  quotidiana)^  the  interdict  was  only  granted 
if  the  possession  had  not  been  obtained  ri,  dam,  or  precariOf 
with  respect  to  the  adversary  (GAi.iv.  144);  hut  if  via  ai^mata 
had  been  employed,  the  interdict  was  granted  in  all  cases. 
This  difference  had  ceased  long  before  the  time  of  Justinian, 
and  apparently  before  the  time  when  the  interdict  assumed 
the  shape  in  which  we  now  find  it  in  the  Digest. 

The  interdict  unde  vi  only  applied  to  immoveables  until 
the  constitution  of  Valentinian,  Theodosius, .  and  Arcadian, 
alluded  to  in  the  t«xt,  which  applied  to  moveables  as  well  as 
to  immoveables.     (C.  viii.  4.  7.) 

The  lex  Julia  de  vi  is  treated  of  in  Tit.  18.  8. 


7.  Tertia  divisio  interdictorum 
hsec  est,  quod  aut  simplicia  sunt, 
aut  duplicia.  Simplicia  sunt,  veluti 
in  quibus  alter  actor,  alter  reus 
est,  qualia  sunt  omnia  restitutoria 
aut  exhibitoria:  namque  actor  est^ 
qui  desiderat  aut  ezhiberi  aut  re- 
stitui,  reus  est  is  a  quo  desideratur 
ut  restituat  aut  eznibeat.  Prohi- 
bitoriorum  autem  interdictorum 
alia    simplicia  sunt,    veluti  cum 

Srohibet  praetor  in  loco  sacro  vel  in 
umine  publico  ripave  ejusaliquid 
iieri ;  nam  actor  est  qui  desiderat 
ne  quid  iiat,  reus  est  qui  aliquid  fa- 
cere  conatur.  Duplicia  sunt,  ve- 
luti uti  possidetis  interdictum  at 
utrubi;  ideo  autem  duplicia  vo- 
cantur,  quia  par  utriusque  liti- 
gatoris  in  his  conditio  est,  nee 
^uisauam  prsecipue  reus  vel  actor 
mteltigitur,  sed  unusquisque  tam 
rei  quam  actoris  partem  sustinet 


7.  The  third  division  of  interdicts 
is,  that  they  are  either  simple  or 
double.  Those  are  simple  in  which 
one  person  is  plaintiff  and  the  other 
defendant,  as  is  the  cade  in  all  that 
are  restitutory  or  exhibitory.  For 
he  is  the  plaintiff  who  wishes  that  a 
thing  shall  be  exhibited  or  restored, 
and  he  is  defendant  against  whom 
the  claim  is  made.  But  of  pro- 
hibitory interdicts  some  are  simple, 
some  double :  simple,  as  for  instance, 
when  the  praetor  torbids  anything  to 
be  done  in  a  sacred  nlace,  or  in  a 
public  river,  or  on  its  oanks;  for  he 
IS  plaintiff  who  wishes  that  the  thing 
should  not  be  done,  and  he  is  de- 
fendant who  wishes  to  doit:  double, 
as  in  the  case  of  the  interdicts  uti 
possidettSf  and  utrubi;  and  these  in- 
terdicts are  called  double,  because  in 
them  the  position  of  each  party  is 
equal,  for  neither  can  be  said  to  be 
properly  plaintiff  or  defendant,  but 
each  is  at  once  plaintiff  and  de- 
fendant 
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Duplicia  sunt,  vdati  ati poBsidetia  interdictum  et  utrubL 
These  interdicts  here  and  in  Gaius(GAi.iv.  160)are,  seemingly, 
only  adduced  as  examples,  but  we  know  of  no  others  having 
the  same  character. 

8.  De  ordine  et  vetere  ezitu  in-  8.  Of  the  process  and  effect  of 
terdictorum  supervacuum  est  hodie  interdicts  in  fonner  times  it  would 
dicere ;  nam  quoties  extra  ordinem  be  now  superfluous  to  speak.  For 
jus  dicitur(qualia  sunt  hodie  omnia  whenever  the  jurisdiction  is  extra- 
judicia),  non  est  necesAe  reddi  in-  ordinary,  as  is  the  case  now  in  all 
terdictum ;  sed  perinde  judicatur  actions,  there  is  no  necessity  for  an 
sine  interdictis,  ac  si  utilis  actio  ex  interdict ;  for  judgment  is  given 
causa  interdicti  reddita  fuisset.  without  interdicts,   exactly  as  if  a 

utUis  actio  had  been  given  in  pur- 
suance of  an  interdict 
C.  viii.  1.  3. 

From  the  Institutes  of  Grains  we  gather  a  general  notion 
of  the  manner  in  which  the  proceedings  on  an  interdict  were 
conducted.  But  the  text  of  Gains  is,  in  this  part,  very  im- 
perfect and  difficult  to  understand,  and  as  the  whole  procens 
was  obsolete  in  the  time  of  Justinian,  a  very  short  sketch  of 
the  proceedings  must  suffice  here. 

The  parties  were  made  to  appear  in  jure  exactly  in  the  same 
way  when  an  interdict  was  to  be  applied  for  as  when  an  action 
was  to  be  brought.  The  praetor  heard  the  statement  of  the 
party  who  made  the  application,  and  if  the  adversary  confessed 
the  truth  of  the  statement,  or  the  facts  were  manifest,  the  praetor 
announced  his  decree  at  once,  and  had  it  executed,  if  necessary, 
by  the  strong  arm  of  the  law  {viann  Ttiilltari),  If  the  merits 
of  the  case  were  doubtful,  or  the  defendant  refused  to  obey, 
the  praetor  gave  an  action  based  upon  the  interdict,  that  is, 
the  intentio  of  the  formula  was  the  language  of  the  interdict 
put  as  a  hypothetical  case.  The  interdict  would  run, — Hoc 
vel  illud  tefacere  veto  ;  the  intentio^  Si  hoc  vel  illud  A.  A. 
fecent  {condeynnay  &c.).  The  parties  bound  themselves  by  a 
sponaio  and  restipulatio  in  a  penal  sum,  which  the  defendant 
was  to  pay  if  he  had  violated  the  terms  of  the  interdict,  and 
to  receive  if  he  had  not.  But  this  practice,  which  was  always 
adopted  when  the  interdict  was  prohibitory,  was  probably 
gradually  abandoned  when  the  interdict  was  restitutory  or 
exhibitory ;  and  in  these  cases,  in  order  to  compel  the  actual 
performance  of  the  act  ordered  by  the  praetor,  an  action  was 
given  with  a  formula  ai^bitraria,  so  that  the  judex  might 
issue  a  preparatory  order  to  the  defendant,  and  if  it  was  not 
complied  with,  might  make  him  pay  the  amount  of  all  damage 
sustained  (quanti  ea  res  erit).     (G-ai.  iv.  161,  and  foil.) 
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Tit.  XVI.     DE  PCENA  TEMERE  LITIGANTIUM. 

Nunc  admonendi  sumuSy  mag-        We  may  here  observe,  that  the 
nam  curam  egisee    eos  qui  jura    authors  and  preservers  of  our  law 
siistinebant,  ne  facile  homines  ad    have  always  sought  most  anziouslj 
litigandum  procederent,    quod  et    to  hinder  men  from  engaging  too 
nobis  studio  est;  idque  eo  maxime    recklessly   in  law-suits,  and  it  is 
Heri  potest,  quod  temeritas  tam    what  we  ourselves  desire  also.    And 
agentium  quam  eorum  cum  quibus    the  best  method  of  succeeding  in 
ageretur,  modo  pecuniaria  pcena,    it  is,  to  repress  the  rashness  alike  of 
niodo  juris) urandi  religione,  modo    plain tifis  and  of  defendants,  some- 
infamise  metu  coercetur.  times  by  a  pecuniary  penalty,  some- 
times by  the  sacred  tie  of  an  oath, 
sometimes  by  the  fear  of  infamy. 
Gai.  iv.  174,  and  folL 

In  the  days  of  Gaius,,  the  means  of  punishing  persons  who 
recklessly  brought  or  defended  a  suit  were  more  numerous. 
First,  there  was  the  action  of  calumny,  the  word  calumnia 
meaning  in  Roman  law  the  offence  committed  by  a  man 
who,  in  the  language  of  Gaius,  inteUigit  nan  recte  ae  agere 
sed  vexandi  adversarii  graticv  actionem  instUuU.  (Gai. 
iv.  1 74.)  This  action  might  also  be  brought  against  the  de- 
fendant for  improperly  defending  an  action.  Secondly,  by  a 
spoTisio  and  restipulatio,  each  party  could  make  the  other 
liable  to  forfeit  a  fixed  sum  in  case  the  sentence  was  against 
him.  Thirdly,  there  was  also  the  oath,  which  was  retained 
by  Justinian,  with  this  difference — previously  to  the  time  of 
Justinian,  either  party  might,  but  neither  need  necessarily, 
challenge  his  adversary  to  swear  that  he  had  good  grounds  for 
bringing  or  defending  the  action;  but  if  he  adopted  this 
course,  and  his  adversary  accepted  the  challenge,  he  thereby 
abandoned  the  power  of  bringing  an  action  to  punish  his 
adversary  for  reckless  litigation.  (Gai.  iv.  179.)  Justinian 
made  the  oath  a  necessary  preliminary  to  bringing  or  defend- 
ing the  action.  (C.  ii.  5.  9.  2.)  Further,  as  in  the  time  of 
Justinian,  rashly  defending  certain  actions  subjected  the  de- 
fendant to  a  pecuniary  loss,  and  rashly  defending  certain 
others,  to  infamy.  And,  lastly,  the  defendant  could,  in  parti- 
cular cases,  bring  against  the  plaintiff  a  contrary  action,  con- 
traHum  judicium. ;  and  the  plaintiff,  in  these  cases,  was  liable 
to  pay  a  tenth  part  of  the  sum  demanded,  even  though  he 
had  not  actually  brought  the  action  from  €uiy  bad  motive. 

1.  Eoceenimjusjurandumomni-  1.  And  first,  under  our  consti tu- 
bus qui  conveniuntur,  ex  constitu-  tion^  an  oath  is  administered  to  all 
tione  nostra  defertur ;  nam  reus  defendants.  And  the  defendant  is 
nonalitersuisallegationibusutitur,  not  admitted  to  state  his  defence 
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nisi  prius  juraverit  q^iiod  putans 
sese  Dona  inatantia  uti  ad  contra- 
dicendum  pervenit.  At  adrersus 
inficiantes  ex  quibuBdam  causis  du- 
pli  vel  tripli  actio  constituitur,  ve- 
luti  si  damDi  inj  arise  aut  legator um 
locis  Tenerabilibus  relictorum  no- 
mine agatuT.  Statim  autem  ab  in- 
itio pluris  quam  simpli  est  actio, 
velati  furti  manifesti  quadrupli,nec 
manifesti  dupli;  nam  ex  his  causis 
et  aliis  quibusdam,  sive  quis  neget 
sive  fateatuXi  pluris  quam  simpli 
est  actio.  Item  actons  quoque 
calumnia  coercetur,  nam  etiam  ac- 
tor pro  calumnia  jurare  cogitur  ex 
nostra  constitutiune ;  utri  usque 
etiam  partis  advocati  jusjurandum 
aubeunt,  quod  alia  nostra  constitu- 
tione  comprehensum  est.  11  tec  au- 
tem omnia  pro  veteris  calumnise 
actione  introaucta  sunt,  (jute  in  de- 
suetudinem  abiit,  quia  m  partem 
decimam  litis  actores  mulctabat, 
quod  numquam  factum  esse  inve- 
nimus:  sea  pro  his  introductum 
est  et  prsefatum  jusjurandumi  et 
ut  improbuB  litigator  et  damnum 
et  impensas  litis  inferre  adversario 
suo  cogatur. 


until  he  has  sworn  that  it  is  from  a 
persuasion  of  the  goodness  of  his 
own  cause  that  he  resists  the  de- 
mand of  the  plaintiff.  In  many  cases 
the  action  is  raised  so  as  to  be  for 
the  double  or  treble  value  against 
those  who  deny;  for  instance,  m  the 
case  of  wroni^ful  damage,  or  of  lega- 
cies left  to  holy  places.  There  are 
other  casefl,  in  which,  from  the  be- 
ginning, the  action  is  more  than  for 
the  single  value,  as,  for  instance,  the 
action  furti  manife^i  for  the  quad- 
ruple, and/t<Wt  nee  mani/edi  for  the 
double.  In  these  cases  and  in  some 
others,  whether  the  defendant  denies 
or  confesses,  the  action  is  for  more 
than  the  single  value.  The  litigi- 
ousness  of  the  plaintiff  is  also  re- 
strained, for  he  is  obliged  by  our 
constitution  to  take  the  oath  ae  ca- 
lumnia. The  advocates  also  of  each 
party  take  an  oath  prescribed  by 
another  of  our  constitutions.  AU 
these  formalities  have  been  intro- 
duced to  replace  the  old  action  ca- 
lunmia,  which  is  fallen  into  disuse, 
for  it  subjected  the  plaintiff  to  a  fine 
of  the  tenth  of  the  value  of  the 
thing  in  dispute;  but  we  have  never 
known  this  penalty  enforced.  In  it« 
stead,  there  has,  in  the  first  place, 
been  introduced  the  oath  we  have 
just  mentioned;  and,  in  the  next 
place,  a  person  who  brings  a  ground- 
less action  is  made  to  reimburse  his 
adveraary  for  all  losses  and  expenses 
he  hsfi  been  put  to. 

.  iii.  1.13.  6j  C.  iii.  1.  14.1. 


GAi.iv.  173;  C.  ii.59.2;  C 


For  the  terms  of  these  oaths  see  C.  ii.  59.  2;  C.  iii.  1.  14.  1. 
Vel  tnjjli.  We  know  of  no  actions  in  which  there  was  a  penalty 
of  treble  against  a  defendant  who  denied  the  claim.  Perhaps 
the  word  trifli  has  slipped  in  from  the  text  of  Gains,  in  which 
it  refers  to  actions /ur^i  oblati,  &c.     (Gai.  iv.  171.  173.) 

2.  In  certain  actions  the  person 
condemned  becomes  infamous,  as  in 
the  actions  furtif  vi  honorum  rapto- 
rtinty  injuriarum^  de  dolo ;  as  also  in 
the  actions  Udd€B,  mandatiy  depositi. 
if  direct,  but  not  if  contrary;  and 
also  in  the  action  pro  socio,  which  is 
direct,  by  whichever  of  the  contract- 


2.  Ex  quibusdam  judiciis  dam- 
nati  ignominiosi  fiunt :  yeluti  furti, 
vi  bonorum  raptorum,  injuriarum, 
de  dolo ;  item  tutelse,  mandati,  de- 
positi directis  non  contrariis  action- 
ibus ;  item  pro  socio,  quae  ab  utra- 
que  parte  directa  est,  et  ob  id 
quilibet  ex  sociis  eo  judicio  dam- 
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natus  ignominia  notatur.  Sed  furti 
quidem  aut  vi  bonorum  raptorum, 
aut  iojuriarum,  aut  de  dolo^  non 
solum  damnati  notantur  ignominia^ 
sed  etiam  pacti,  et  recte:  plurimum 
eDim  interest,  utrum  ex  delicto  ali- 
quis  an  ex  contractu  debitor  sit. 


ing  parties  it  may  be  brought^  and 
in  which  infamj  is  attached  to 
'whichever  of  these  parties  may  be 
condemned.  But  in  the  actions /vir- 
ti,  vi  bonorum  raptorum,  it^uriarum, 
and  de  doloy  it  is  not  only  to  have 
been  condemned  that  makes  a  per- 
son infamous,  but  also  to  hare  agreed 
for  the  commission  of  the  offence ; 
and  rightly,  for  there  is  a  great  dif- 
ference in  being  debtor  by  a  delict, 
or  by  a  contract 
Gai.  iv.  182;  D.  iii.  2.  7. 

Directis  non  contrariis.  ContraricB  adionea  were  such  as 
those  brought  against  the  pupil,  the  mandator,  or  depositor, 
by  the  tutor,  mandatary,  or  depositary.  There  could  be  no 
reason  why  infamy  should  attach  to  a  pupil  who  did  not 
know  the  amount  of  the  claims  of  the  tutor,  or  to  a  depositor 
who  did  not  know  the  amount  of  the  expenses  to  which  the 
depositary  had  been  put 

The  consequences  of  infamy  were  to  prevent  the  guilty 
person  from  being  a  witness,  receiving  any  public  honours,  or 
bringing  a  public  prosecution.  We  have  also  seen  (Tit.  13. 1 1 ) 
that,  previous  to  the  legislation  of  Justinian,  a  person  declared 
infamous  could  not  appear  as  procuratorin  the  cause  of  another. 

3.  In  brinflfing  any  action,  the  first 
thing  is,  to  comply  with  that  part  of 
the  edict  in  which  the  pnetor  treats 
of  the  vocatio  in  jtu.  For  the  de- 
fendant must  always  be  summoned 
ifijits,  i.e.  before  the  magistrate  who 
has  the  jurisdiction.  In  this  part  of 
the  edict  the  nnetor  wishes  that  such 
respect  should  be  shown  towards  as- 
cendants, patrons,  and  even  towards 
the  Ascenaants  and  children  of  pa- 
trons, that  children  and  freedmen 
cannot  summon  them  m  Jus,  unless 
they  have  first  obtained  permission 
from  the  prsetor;  and  he  subjec^ts 
persons  who  summon  them  without 
having  obtained  the  prietor  s  per- 
mission, to  a  penalty  of  fifty  solidu 

D.  ii.  4.  4.  1 ;  D.  ii.  4.  24. 

The  earliest  method  of  vocatio  in  jus  was  to  seize  on  the 
defendant,  and  drag  him  before  a  magistrate.  Afterwards 
the  seizing  became  symbolical,  and  the  plaintiff  called  some 
one  to  witness  that  the  defendant  had  been  seized,  but  would 
not  come. 


3.  Omnium  autem  actionum  in- 
stituendarum  nrincipium  ab  ea 
parte  edicti  pronciscitur,qua  prsetor 
edicit  de  in  jus  vocando ;  utiq^ue 
enim  in  primis  adversarius  in  lus 
Yocandus  est,  ad  eum  qui  jus  dic- 
turus  sit.  Qua  pai-te  praetor  paren- 
tibus  et  patronis,  item  parentibus 
liberisque  patronorum  et  patrona- 
rum  hunc  preestat  honorem,  ut  non 
aliter  liceat  liberis  libertisque  eos 
in  jus  Yocare,  quam  si  id  ab  ipso 
prsBtore  postulaverint  et  impetra- 
verint ;  et  si  quis  aliter  vocaverit, 
in  eum  poenam  solidorum  quinqua- 
ginta  constituit 


Gai.  iv.  46;  D.  ii.  4.  1; 
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Tit.  XVII.    DE  OFFICIO  JUDICIS. 

Superest  ut  de  officio  judicis  dis-  It  remainfi  to  treat  of  the  office  of 
piciamus.  £t  quidem  imprimis  il*  the  judge.  His  first  care  ought  to 
fud  observare  debet  judex,  nealiter  be,  never  to  judge  otherwise  than 
judicet  quam  legibus  aut  constitu-  according  to  tne  laws,  the  constitu- 
tionibus  aut  moribus  proditum  est.  tions,  or  customary  usage. 
D.  V.  1.  40.  1 ;  D.  xjviii.  10.  1.  3.  " 

Judex  qui  contra  sacras  princlpum  constitutiones^  contra 
jus  publicum  quod  apud  se  recitntum  est^  pronunciat,  in 
insuUim  deportatur.     (Paul.  Se^it.  v.  25.  4.) 

If  the  judge  gave  a  sentence  manifeetly  wrong,  or  if  the 
sum  were  fixed  in  the  condemnation  by  the  praetor,  and  the 
judge  condemned  the  defendant  in  a  different  sum  (see 
Tit.  4.  9),  the  sentence  was  treated  as  void  without  any  appeal 
being  necessary.  If  the  judge  was  mistaken,  as,  for  instance, 
in  the  mode  in  which  he  regarded  some  fact,  an  appeal  was 
allowed,  which  had  to  be  brought  within  two  days  (prolonged 
to  ten  days  by  Justinian  in  Nov.  23)  after  the  sentence,  or 
three  days  if  a  procurator,  and  not  the  party  himself,  had 
conducted  the  suit.  The  appeal  lay  from  the  judge  back  to 
the  praetor,  from  the  praetor  to  the  senate,  or,  in  later  times, 
to  the  council  of  the  emperor  with  the  praetorian  praefect  as 
its  head  judge,  and  finally  to  the  emperor  himself. 

1.  Ideoque  si  noxali  judicio  ad-  1.  Consequently,  in  a  noxal  ac- 
dictus  est,  observare  debet,  ut  si  tion,  if  he  thinks  the  master  ought 
condemnandus  Tideatur  dominus,  to  be  condemned,  he  ought  thus  to 
ita  debeat  condemnare :  Publium  shape  the  condemnation :  *  I  con- 
Mtevium  Lucio  Titio  decem  aureoQ  demn  Publius  Mtevius  at  the  suit  of 
condemno,  aut  noxam  dedere.  Lucius  Titius  to  pay  ten  <?tim,  or  to 

abandon  the  cause  of  the  injury. 
D.  xlii.  1.  6.  1. 

2.  £t  si  in  rem  actum  sit,  sive  2.  In  a  real  action,  if  he  deter- 
contra  petitorem  judicaverit,  ab-  mines  against  the  claimant,  be  ought 
solvere  debet  possessorem ;  sive  to  absolve  the  possessor ;  if  against 
contra  poesessorem,  jubere  eum  the  possessor,  he  ought  to  order  the 
debet  ut  rem  ipsam  restituat  cum  possessor  to  give  up  the  thing  itself 
fructibus.  Sed  si  possessor  neget  together  with  the  fruits.  But  if  the 
in  prsBsenti  se  restituere  posse,  et  possessor  states  that  it  is  out  of  his 
sine  frustratione  videbitur  tempus  power  to  give  up  the  thing  at  once, 
restituendi  causa  petere,  indulgen-  and  his  request  for  delay  seems  ho- 
dum  est  ei,  ut  tamen  de  litis  eesti-  nestly  made,  the  indulgence  should 
matione  caveat  cum  fideiussore^  si  be  accorded  him ;  but  he  must  first 
intra  tempus  quod  ei  aatum  est  furnish  a  fidejussor  to  give  security 
non  restituisset  Et  si  hereditas  to  the  amount  of  the  value  of  the 
petita  sit,  eadem  circa  fructus  in-  thing  in  dispute,  in  case  he  should 
lerveniunt,  quffi  diximus  interven-  not  restore  it  within  the  time  al- 
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ire  in  singularum  rerum  petitione : 
illorum  autem  fructuum  quos  culpa 
sua  possessor  non  perceperit,  in 
utraque  actione  eadem  ratio  pene 
habetur,  si  prsedo  fuerit;  si  vero 
bona  fide  possessor  fuerit,  non  habe- 
tur ratio  consumptorum.  neque  non 
perceptorum.  Post  incnoatam  au- 
tem petitionem,  etiam  illomm  fruc- 
tuum ratio  habetur  qui  culpa  pos- 
sessoris  percepti  non  sunt,  Tel  per- 
cepti  consumpti  sunt. 


lowed  hira.  If  it  is  an  inheritance 
that  is  claimed,  the  rules  with  re- 
gard to  the  fruits  are  the  same  as 
those  we  have  laid  down  in  the  case 
of  particular  things.  Of  the  fruits 
not  gathered  by  the  fault  of  the  pos- 
sessor, account  is  taken  almost  in  the 
same  way  in  both  actions,  when  the 
possession  is  mala  Jide,  The  bona 
fide  possessor  has  not  to  account  for 
fruits,  whether  consumed  or  not  ga- 
thered. But  from  the  time  when 
the  claim  is  made,  the  possessor  has 
to  account  for  all  fruits  not  gathered 
through  his  fiiult,  or  gathered  and 
consumed. 
D.  vi.  1.  17. 1 ;  D.  vi.  1.  35.  1 ;  D.  tL  1.  62.  1 ;  C.  iii.  32.  22. 

What  the  words  eadem,  pene  ratio  refer  to  is  not  eaay  to 
say.  Perhaps  they  may  have  reference  to  the  lesser  degree  of 
severity  with  which  an  account  of  fruits  not  gathered  was 
exacted  in  the  case  of  an  inheritance,  the  possessor  not  being 
accountable  for  all,  but  only  for  those  which  it  could  be  fairly 
said  he  ought  to  have  gathered.     (D.  v.  3.  25.  4.) 

Justinian  here  says  that  the  position  of  a  bona  fide  possessor 
was  the  same  in  the  case  of  an  inheritance  and  of  a  particular 
object ;  for  that  in  neither  case  was  he  answerable  for  fruits 
gathered  and  consumed.  But  this  was  not  the  case  after  a 
senatuS'COTisultum  made  in  the  time  of  Hadrian  (D.v.3. 20. 6.), 
which  made  the  bona  Jide  possessor  of  an  inheritance  answer- 
able for  all  that  he  had  profited  by  (D.  v.  3.  28) ;  and  he  was 
therefore  answerable  for  the  fruits  he  had  consumed.  Perhaps 
the  text  may  be  based  on  some  passage  in  the  writings  of  a 
jurist  who  wrote  before  the  aenatua-^onaultum  was  made. 

3.  Si  ad  exhibendum  actum  3.  In  the  action  ad  exhibendum  it 
fuerit,  non  sufficit  si  exhibeat  rem    is  not  sufficient  that  the  defendant 


is  cum  quo  actum  est;  sed  opus 
est  ut  etiam  rei  causam  debeat  ex- 
hibere,  id  est,  ut  earn  causam 
habeat  actor  quam  habiturus  esset, 
si  cum  primum  ad  exhibendum 
egissit,exhibita  res  fuisset:  ideoque 
si  inter  moras  usucapta  sit  res  a 
possessore,  nihilominus  condemna- 
oitur.  Praeterea  fructus  medii  tera- 
poris,  id  est,  ejus  quod  post  accep- 
tum  ad  exhibendum  juaicium  ante 
rem  judicft  tarn  intercessit,  rationem 
habere  debet  judex.  Quod  si  neget 
is  cum  quo  ad  exhibendum  actum 
est,  in  prte?»onti  exhibere  posse,  et 
tempus  exhibendi  causa  petat,idque 


exhibits  the  thing,  but  he  must  also 
exhibit  everything  derived  from  the 
thing,  that  is,  he  must  place  the 
claimant  in  the  same  position  as  he 
would  have  been  in,  if  the  thing  had 
been  exhibited  immediately  on  the 
demand  being  made.  If,  therefore, 
during  the  delay,  the  possessor  com- 
pletes the  usucapion  of  the  thing,  he 
will  still  be  condenmed.  The  jiidjre 
ought  also  to  make  him  account  for 
the  fruits  of  the  intermediate  time, 
that  is,  of  the  time  elapsed  between 
the  granting  the  action  ad  exhibend- 
um and  the  sentence.  If  the  o*^- 
fendant  states  that  it  is  out  of  hi^i 
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sinefntstrattone  postulare  videatur, 
dari  ei  debet^  ut  tamen  caveat  se 
restituturum.  Qued  si  neque  ata- 
tim  jusau  judida  rem  ezhibeat, 
neque  poatea  ezhibiturum  ae  caye- 
at,  condemnandua  sit  in  id  quod 
actoria  intererat  ab  initio  rem  ex- 
hibitam  esae. 


power  to  make  the  exhibition  im- 
mediately, and  hia  request  for  delay 
aeema  honeatly  maoe,  he  ahould 
have  time  given  him,  but  he  must 
first  give  security  that  he  will  give 
the  thing  up.  But  if  he  neither  ex- 
hibita  the  thing  at  once,  upon  the 
order  of  the  judge,  nor  gives  aecu- 
rity  for  exhibiting  it  afterwards,  he 
must  be  condemned  in  an  amount 
equivalent  to  the  intereat  of  the 
claimant  in  having  it  exhibited  im- 
mediately. 
D.x.4.0.6,e;  D.x.412.  4,6. 


4.  Si  familisB  erciacundfe  iudicio 
actum  ait,  singulaa  rea  smgulia 
heredibua  adjudicare  debet;  et  si 
in  alteiius  persona  pnegravare  vide- 
atur  adjudicatio,  detet  hunc  in- 
vicem  coheredi  certapecunia,  aicut 
jam  dictum  est,  condemnare.  Eo 
quoque  nomine  coheredi  quisoue 
suo  condemnandus  est,  quod  soius 
fructus  hereditarii  fundi  percepit, 
aut  rem  hereditariam  corruperit 
aut  consumpserit.  Quae  qmdem 
similiter  inter  plurea  quoque  quam 
duos  coheredea  aubaequuntur. 


4.  In  the  action /amt7u9  erctscun~ 
da,  he  ought  to  adjudge  each  object 
to  each  heir  separately,  and,  if  anv 
one  heir  haa  more  than  hia  share  ad- 
judged him.  the  judge  ought,  aa  we 
nave  said  aopve,.  to  condemn  him  to 
pay  his  coheir  a  fixed  sum  as  an 
equivalent.  So,  too,  an  heir  ought 
to  be  condemned  to  make  compen- 
sation to  his  coheirs,  who  haa  alone 
enjoyed  the  fruita  of  the  land  of  the 
inheritance,  or  has  damaged,  or  con- 
sumed anything  forming  part  of  the 
inheritance.  And  these  rules  apply, 
whether  the  coheirs  are  two  or  more. 


D.  X.  2.  51,  62.  2. 

As  to  the  office  of  the  judge  in  the  three  actions  noticed  in 
this  and  the  two  succeeduig  paragraphs^  see  Introd.  sec.  103. 


6.  Eadem  interveniunt,  et  ai 
communi  dividundo  de  pluribua 
rebus  actum  fuerit.  Quod  si  de 
una  re,  veluti  fundo,  si  (juidem  iste 
fundus  commode  regiombus  divisi- 
onem  recipiat,  partes  ejus  singulis 
adjudicare  debet,  et  si  unius  pars 
prsegravare  videbitur,  is  invicem 
certa  pecunia  alteri  condemnan- 
dus est.  Quod  si  commode  dividi 
non  possit,  veluti  homo  forte  aut 
mulus  erit  de  quo  actum  sit,  tunc 
totus  uni  adjudicandus  est,  et  is 
invicem  alteri  certa  pecunia  con- 
demnandus. 


6.  It  is  the  aame  in  the  action 
communi  dividundo  for  the  division 
of  a  number  of  things.  If  there  is 
only  one  object  to  1^  divided,  for 
instance,  a  piece  of  land,  the  judge 
ought,  if  tne  land  easily  admits  of 
division,  to  adjudge  their  respective 
shares  to  the  several  co-proprietors. 
And  if  one  of  them  receives  too 
large  a  share,  the  judge  ought  to 
order  him  to  pay  a  sum  of  money  as 
compensation  to  the  other.  If  the 
thing  is  one  that  cannot  be  advan- 
tageously divided,  as,  for  instance, 
a  slave  or  mule,  then  the  whole 
must  be  adjudged  to  one,  and  he 
must  be  condemned  to  pay  a  fixed 
sum  as  compensation  to  the  other. 
D.  x.  2.  66  ;  C.  iii.  37.  3. 
QQ 
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6.  Si  finium  leffundomm  actum  6.  In  the  action  immm  re^mido' 

fuerit,  dispioere  debet  judex  an  ne-  rum  the  iud^  ought  to  examine  if 

ceeBRria  ait  adjudicatio:  <}u»  aane  the  adjudication  is  neceasaiy,  and  it 

imo  caau  neeeaBaria  est,  si  e^iden-  is  so  only  in  one  case,  ris.  if  it  would 


tioiibusfinihusdistingpai  agros  com- 
modius  sit,  quam  olim  fuusent  dis- 
tincti;  nam  tunc  neoesse  est  ex 
alterins  agio  partem  aliauam  alte- 
rius  agri  domino  adjudicari,  quo 
casu  couTeniens  est  ut  is  alteri 
certa  pecunia  debeat  oondemnari. 
Eo  quoque  nomine  damnandus  est 
quisque  hoc  judicio,  ^uod  forte 
circa  fines  aliquid  malitiose  com- 
miBit,  verhi  gratia,  quia  lapides 
finales  furatus  est,  yel  arbores 
finales  cecidit    Contumaciee  quo- 

Sue  nomine  quis<iueeojudicio  con- 
emnatur,  veiuti  si  quia  jubente  ju- 
dice  metiri  agios  passus  non  fuerit 


D.  X.  1, 2. 1 ;  D. 

7.  Quod  autem  istis  judiciis  aU- 
cul  adjudicatum  sit,  id  statim  ejus 
fit  cui  adjudicatum  est. 

See  Introd.  sec.  103. 


be  advantageous  that  the  boundaries 
should  be  more  dearij  marked  than 
before.  In  that  case  it  becomes  ne- 
cessary to  adjudge  to  one  party  a 
portion  of  the  field  of  the  other,  and 
consequently  the  person  to  whom  it 
is  adjudged  ought  to  be  condemned 
to  pay  a  fixed  sum  as  compensation 
to  the  other.  In  this  action  he 
ought  also  to  be  condemned  who  has 
fraudulently  interfered  with  the 
boundaries,  as,  for  instance,  by  car- 
rying off  the  boundary  stones,  or 
cutting  down  the  trees  that  mark 
the  limit  A  person  may  be  also 
condemned  by  this  same  action  for 
contumacy,  who,  in  defiance  of  the 
order  of  tlie  judge,  opposes  the  mea- 
surement of  the  fielos. 
X.  1.  3,  4.  3,  4. 

7.  In'these  actions,  anything  ad- 
judged becomes  at  once  the  pro- 
perty of  the  person  to  whom  it  is 
adjudged. 


Tit.  XVIII.    DE  PUBLICIS  JUDICIIS. 


Fublica  judicia  neque  per  ac- 
tiones  ordinantur,  neque  omnino 
quidquam  simile  habent  cum  cete- 
ris judiciis  de  quibus  locuti  sumus, 
magnaque  diyersitas  est  eorum  et 
in  instituendis  et  in  exercendis. 


Public  prosecutions  are  not  intro- 
duced by  actions,  and  bear  no  resem- 
blance to  the  other  legal  remedies 
of  which  we  have  been  speaking. 
There  is  a  great  difference  between 
them,  both  in  the  mode  in  which 
they  are  begun  and  in  that  in  which 
they  are  carried  on. 

The  subject  of  public  prosecutions  is  foreign  to  a  treatise 
which,  like  the  Institutes,  professes  to  treat  only  of  private 
law.  It  is  not  noticed  at  all  in  the  Institutes  of  Guius,  and 
is  treated  in  a  very  cursory  manner  in  this  Title.  For  the 
comprehension  of  this  Title,  it  will  be  sufiBcient  to  obaerye 
that,  in  the  later  times  of  the  fiepublic  and  in  the  first  years 
of  the  Empire,  a  series  of  laws  was  made,  fixing  the  penalty 
to  be  attached  to  particular  crimes,  and  prescribing  the  pro- 
cedure to  be  employed  in  the  trial.  Many  of  these  laws  are 
briefly  alluded  to  in  this  Title;  and  it  was  tibe  trials  conducted 
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under  their  provisions  that  alone  received  the  name  of  pub 
lica  judicia.  Under  the  Empire,  most  of  the  crimes  not 
coming  under  these  special  laws,  and  especially  those  provided 
against  by  a  seTtatuB-conauUum  or  constitution,  were  judged 
by  the  praetor  or  'pra^fectuB  v/rbi  in  a  more  summary  method. 
The  judicium  was  then  said  to  be,  not  pvblicumy  but  extra 
ordinem ;  and  gradually  the  method  of  procedure  prescribed 
by  the  law  for  the  different  pubUca  judicia  fell  into  desue- 
tude, and  nothing  was  retained  of  the  special  laws  but  the 
penalty  they  fixed  (D.  xlviii.  1.  8),  the  procedure  being  the 
same  as  in  the  jtidida  extraordinaria. 

1.  Publics  autem  dicta  simt,  1.  They  are  called  public,  because 
quod  cuiviB  ex  populo  executio  generally  any  citizen  may  institute 
eorum  plerumque  datur.  them. 

D.  xxiH.  2.  43. 10. 

There  were  certain  persons  excluded  from  the  right  of 
bringing  a  criminal  accusation ;  for  instance,  women,  unless 
the  injury  complained  of  was  done  to  themselves  or  their  near 
relations,  and  persons  below  the  age  of  puberty,  persons  made 
infamous  by  a  judicial  sentence,  and  persons  so  poor  as  not  to 
possess  fifty  aurd.  (D.  xlviii.  2.  2.  8  and  10.)  But,  generally 
speaking,  it  was  the  right  of  anyone  to  make  a  criminal  charge, 
although  he  might  be  totally  unconnected  by  any  ties  with 
the  person  who  suffered  from  the  crime. 

2.  Publicorum  judidorum  qusB-  2.  Some  public  prosecutions  are 
dam  capitalia  sunt,  qu»dam  non  capital,  some  are  not.  We  tenn 
capitalia.  Capitalia  dicimus,  quie  capital  those  which  involve  the  ex- 
ultimo  supplicio  afficiunt,vel  aqu»  treme  punishment  of  the  law,  or  the 
et  ignis  interdictione,  vel  deporta-  interdiction  firom  lire  and  water,  or 
tione,  vel  metallo ;  cetera,  si  quam  defwrtation,  or  the  mines.  Those 
infamiam  irrogant  cum  damno  pe-  which  carry  with  them  infamy  and 
cuniario,  heec  publica  quidem  sunt,  a  pecuniary  penalty  are  public,  but 
non  tamen  capitalia.  not  capital 

D.  xlviiL  1, 2. 

8.  Publica  autem  sunt  h»c :  lex  8.  The  following  laws  have  refer- 

Julia  majestatis,  quae  in  eos  qui  ence  to  public  prosecutions.     The 

contra  imperatorem  vel  rempubli-  kx^  Jtdia  nuyestatu,  which  subjects 

cam  aliquid  moliti  sunt,  suum  vigo-  to  its  severe  provisions  all  who  at- 

rem  extendit    Hujus  poena  animn  tempt  anything  against  the  Emperor 

amissionem  sustinet,  et  memoria  or  State.    The  penaltr  it  inflicts  is 

lei  etiam  post  mortem  damnatur.  the  loss  of  life,  and  the  memory  of 

the  ffuilty  is  condemned  even  after 


his  death. 
D.  xlviii.  4. 11. 


The  lex  Julia  majestatis  was  passed  in  the  time  of  Julius 
Csesar.     (D.  xliiL  4.) 
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Aliquid  moliti  aunt     The  design,  without  any  overt  act, 
was  enough  to  sustain  the  charge. 
Etiampost  mortem.     (See  Bk.  iii.  Tit  1.  5.) 


4.  Item  lex  Julia  de  adulteriis 
coercendis,  quse  non  solum  temera- 
tores  alienarum  nuptiarum  gladio 
punit,  sed  et  eos  qui  cum  masculis 
nefandam  libidinem  exercere  au- 
dent :  sed  eadem  le^e  Julia  etiam 
stupri  flagitium  pumtur,  cum  quis 
sine  yi  Tel  virgmem  vel  viduam 
honeste  viventem  stupraverit.  Poe- 
nam  autem  eadem  lex  irrogat  pec- 
catoiibus,  si  honesli  sunt,  pubuca- 
tionem  partis  dimidiae  bonorum ;  si 
humileSy  corporis  coercitionem  cum 


4.  Also  the  lex  Julia  de  aduUerm, 
which  punishes  with  death  not  only 
those  who  defile  the  marriage  bed, 
but  those  also  who  give  themselyes 
up  to  works  of  lewdness  with  their 
own  sex.  The  same  law  also  pun- 
ishes the  seduction  without  yiofenoe 
of  a  virgin,  or  of  a  widow  of  honest 
character.  The  penalty  upon  offen- 
ders of  honourable  condition  is  the 
confiscation  of  half  their  fortune, 
upon  those  of  low  condition,  corporal 
punishment  and  relegation. 


relegatione. 

D.  xlviii.  34,  pr.  and  1. 

The  Ux  Julia  de  aduUeriia  belongs  to  the  time  of  Au- 
gustus, about  B.C.  167. 

Oladio  punit  The  lex  Julia  only  punished  the  guilty 
with  confiscation  of  a  portion  of  their  property  and  rele- 
gation. (Paul.  Sent.  ii.  26.  14.)  Constantine  aflSxed  the 
graver  penalty.  (C.  ix.  9.  31.) 

5.  Item  lex  Cornelia  de  sicariis, 
qu»  homiddas  ultore  ferro  perse- 

Suitur,  vel  eos  qui  hominis  occi- 
endi  causa  cum  telo  ambulant. 
Telum  autem,  ut  Gaius  noster  in 
interpretatione  legum  Duodecim 
Tabularum  scriptum  reliquit,  vulgo 
quidem  id  appellatur,  quod  ah  arcu 
mittitur ;  sea  et  omne  significatur 
quod  manu  cujusdam  mittitur.  Se- 
quitur  ergo  ut  lapis  et  lignum  et 
ferrum  hoc  nomine  contineatur, 
dictumque  ah  eo  quod  in  longin- 
quum  mittitur,  a  Grseca  voce  dnb 
Tov  TiyXov.  £t  banc  significationem 
invenire  possumus  et  m  Grseco  no- 
mine :  nam  quod  nos  telum  appel- 
lamus,  illi  /3«Aoc  appellant  dvo  rov 
pdWfoi^ai,  Admonet  nos  Xeno- 
phon,  nam  ita  scribit:  icoi  rd  fikXri 

Sorai^  irXtiaroi  H  cai  \i9ou  Sicarii 
autem  appellantur  a  sica,  quod  sig- 
nificat  ferreum  cultrum.  Eadem 
lege  et  venefici  capite  damnantur, 
qui  artibus  odiosis  tam  venenis 
quam  susurris  magicis  homines  oo- 
ciderint,  vel  mala  medicamenta 
publico  vendiderint 

D.  xlyiiLS.  1; 


5.  Also  the  lex  ComeUa  de  sica- 
riis,  which  strikes  with  the  sword 
of  vencreance  those  who  for  the  pur- 
pose of  killing  a  liian  go  armed  with 
a  tebtm.  By  to/tim,  accordizig  to  the 
interpretation  ^ven  by  our  Gains  in 
his  conmientanes  on  the  Twelve 
Tables,  is  ordinarily  meant  anything 
that  is  shot  from  a  bow,  but  it 
equally  signifies  anything  sent  from 
the  hand.  Thus,  a  stone,  a  piece  of 
wood,  or  of  iron,  is  includea  in  the 
meaning  of  the  term,  for  it  merely 
implies  something  impelled  to  a  dis- 
tance, being  derived  mm  the  Greek 
word  rifXov.  And  the  corresponding 
woixL  in  Greek  has  the  same  signifi- 
cation, for  what  we  call  telum,  they 
call  fifXaCi  from  pnXXiaOai^  as  we 
may  learn  from  Xenophon,  who 
says,  'they  carried  /ScAiy,  viz.  spears, 
arrows,  slmgs,  and  a  great  quantity 
of  stones.'  Assassins  are  called  o- 
cttHi  from  tica,  a  short  sword.  By 
the  same  law,  poisoners  are  con- 
demned who  by  hateful  arts  use  poi- 
sons or  magic  charms  to  kill  men, 
or  publicly  sell  hurtful  druga 

D.  1. 16.  233.  2. 
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Lex  Comdia  de  sicariis  passed  during  the  dictatorship  of 
Sylla,  B.C.  80. 


6.  Alia  deinde  lex  asperrimum 
crimen  nova  pcena  persequitur,  qufe 
Pompeia  de  pamcidiis  vocatur. 
Qua  cavetur,  ut  si  quia  parentis  aut 
filii,  aut  omnino  affectionis  ejus 
qu8B  nuncupatione  panicidii  conti- 
netur,  fata  properaverit,  sive  clam 
siTe  palam  id  ausus  fuerit,  nee  non 
is  cujus  dolo  malo  id  factum  entf 
vel  conscius  criminis  existit,  licet 
extraneus  sit,  poena  parricidii  puni- 
atur.  Et  neque  gladio  neque  igni- 
bus  neque  ulla  alia  solemni  poena 
siibjiciatuT,  eed  insutus  culeo  cum 
cime  et  gallo  gallinaceo  et  vipera 
et  simia,  et  inter  eas  ferales  angus- 
lias  comprebensus,  secundum  quod 
rpn^ionis  qualitas  tulerit,  vel  in  vi- 
cinum  mare  vel  in  amnem  projicia- 
tur :  ut  omnium  elementorum  ueu 
yivus  carere  incipiat,  et  ei  coelum 
superstiti  et  terra  mortuo  auferatur. 
Si  quis  autem  alias  cognatione  vel 
aiiinitate  conjunctas  personas  neca- 
verity  poenam  legis  Comeliee  de 
sicariis  sustinebit. 


6.  Another  law,  the  lex  Pompeia  de 
parricidiis,  inflicts  on  tbe  most  hor- 
rible of  crimes  a  singular  punish- 
ment.* It  provides,  that  any  one  who 
has  hastened  the  death  of  a  parent 
or  child,  or  of  any  other  relation 
whose  murder  is  legally  termed  par- 
ricide, whether  he  acts  openly  or  se- 
cretly, and  whoever  instigates,  or  is 
an  accomplice  in  the  commission  of 
the  crime,  although  a  stranger,  shall 
undergo  the  penalty  of  parricide. 
He  will  be  punished,  not  by  the 
sword,  nor  by  fire,  nor  by  any  ordi- 
nary mode  01  punishment,  but  he  is 
to  be  sewn  up  in  a  sack  with  a  dog, 
a  cock,  a  viper,  and  an  ape,  and  in- 
closed in  this  horrible  pnson  he  is  to 
be,  according  to  the  nature  of  the 
place,  thrown  into  the  sea,  or  into  a 
river,  that  even  in  his  lifetime  he 
may  begin  to  be  deprived  of  the  use 
of  the  elements,  and  that  the  air 
may  be  denied  to  him  while  he  lives, 
and  the  earth  when  he  dies.  He  who 
kills  other  persons  allied  to  him  by 
cognation  or  alliance,  shall  undergo 
the  penalty  of  the  lex  Cornelia  de 


D.  xlviii.  9.  1.  fi  ;   C.  ix.  17. 

Lex  Pompeia  de  parriddiis^  passed  in  the  consulship  of 
Pompeius,  b.c.  52.  The  punishment  mentioned  in  the  text  is 
borrowed  from  the  legislation  of  tbe  Twelve  Tables.  The 
lex  Pompeiay  under  the  term  parricidium^  embraced  the 
murder  of  any  ascendant  of  a  husband  or  wife,  of  consobrini, 
of  a  step-father,  step-mother,  father-in-law,  mother-in-law, 
Ac,  of  a  patron,  and  of  a  child  if  killed  by  the  mother  or 
grandfather,  but  not  if  killed  by  the  father.  (D.  xlviii.  9. 1.) 
If  there  was  no  river  at  band,  the  oflfender  was  torn  to  pieces 
by  wild  beasts.     (D.  xlviii.  9.  9.) 


7.  Item  lex  Cornelia  de  falsis, 
qu»  etiam  testamentaria  vocatur, 
poenam  irrogat  ei  qui  teetamentum 
vel  aliud  instrumentum  falsum 
ecripserit,  signiticaverit,recitaverit, 
sub]ecerit ;  quive  signum  adulteri- 
num  fecerit,  sculpserit,  expresserit 
aciena  dolo  malo.     £j  usque  legis 


7.  Also  the  lex  Cornelia  de  fakis, 
otherwise  called  testamentaria,  pun- 
ishes any  one  who  shall  have  written, 
sealed,  read,  or  substituted  a  false 
testament,  or  any  other  instrument, 
or  shall  have  made,  cut,  or  impressed 
a  false  seal,  knowinjrly  and  wilfully. 
The  penalty  is,  upon  a  slave,  the  ex« 
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poena  in  serrosnltimumsQpplidam  treme  punisliment  of  the  law,  as  is 
est  (quod  etiam  in  lege  de  sicariis  pronounced  by  the  lex  Cornelia  upon 
et  veneficis  servatur);  in  liberos  assassins  and  poisoners;  that  upon 
yero  deportatio.  freemen  is  deportation. 

D.  xlvui.  10. 1. 13. 16. 1. 

Lex  Comdia  de  fcd^j  or  Cornelia  teataToerdaria,  was 
passed  under  the  dictatorship  of  Sylla,  B.G.  80. 


8.  Item  lex  Julia  de  yi  publica 
seu  privata  adyersus  eos  ezoritur, 
qui  yim  yel  armatam  yel  sine  armis 
commiseriot:  sedsi  quidem  armata 
yis  arguatur,  deportatio  ei  ex  lege 
Julia  de  yi  publica  irrogatur;  si 
yero  sine  srmis,  in  tertiam  partem 
bonorum  publicatio  imponitur.  Sin 
autem  per  yim  raptus  yirginis  yel 
yidu»  yel  sanctimonialis  yel  alte- 
rius  fuerit  perpetratus,  tunc  et  pec- 
catores  et  ii  qui  opem  flagitio  dede- 
runt,  capite  puniuntur,  secundum 
nostrse  constitutionis  definitionem 
ex  qua  hoc  apertius  est  scire. 


8.  Also  the  lex  Jtdia  de  vi  puhiUea 
ieni  privaia  punishes  those  who  are 
guilty  of  yiolence,  whether  with 
armed  force  or  without  For  violence 
with  armed  force,  the  penalty  inflict- 
ed by  the  lex  Jtdia  de  vi  pubhica  is 
deportation.  For  violence  without 
arms,  it  is  the  confiscation  of  a  third 
of  the  offender's  property.  But  in 
case  of  the  rape  of  a  virgin,  a  widow, 
a  person  devoted  to  religion,  or  any 
one  else,  both  the  ravishers  and  all 
who  have  aided  in  the  commission  of 
the  crime  are  punished  capitally,  ac- 
cording to  the  provisions  of  our  con- 
stitution, in  which  may  be  found 
fuller  information  on  this  head. 

D.  xlviii.  6.  10.  2 ;  C.  ix.  13.  1,  pr.  and  foil. 
Lex  Jvlia  de  vi,  passed  in  the  time  of  Julius  Caesar  or 
Augustus^  but  its  exact  date  is  not  known. 


9.  Item  lex  Julia  peculatus  eos 
punit,  Qui  pecuniam  vel  rem  publi- 
cam  vel  sacram  vel  religiosam  f  urati 
fuerint.  Sed  si  quidem  ipsi  judices 
tempore  administrationis  publicas 
pecunias  subtraxerint,  capitali  ani- 
madversione  puniantur ;  et  non  so- 
lum hi.  sed  etiam  aui  ministerium 
eis  ad  hoc  exhibuennt,  vel  qui  sub- 
tractas  ab  his  scientes  susceperiut. 
Alii  yero  qui  in  banc  legem  incide* 
rint,  poensB  deportationis  subju- 
gantur. 

D.  xlviii.  13. 


0.  Also  the  lex  JuHa  de  peculaiUj 
punishes  those  who  have  stolen 
public  money,  or  anything  sacred  or 
religious.  Magistrates,  who,  during 
the  time  of  their  administration, 
have  stolen  the  public  money,  are 
punishable  capitally,  as  also  are  all 
who  aid  them  in  their  robbery,  or 
who  receive  their  plimder  from  them. 
Other  persons  who  offend  against 
this  law  are  subject  to  the  penalty 
of  deportation. 

1.8;  C.ix. 


Lex  Julia  peculatus.  The  exact  date  of  this  law  is  also 
unknown.  It  probably  belongs  to  the  same  epoch  as  the  Ux 
Julia  de  vi. 


10.  Est  et  int^r  publica  judicia 
lex  Fabia  de  plagiariis,  quae  inter- 
dum  capitis  pcenam  ex  sacris  oon- 
stituticnibus  irrogat^  inteidum  le- 
viorem. 

C.ix 


10.  There  is  also  the  lex  Fabia  de 
plapiarOsy  which  inflicts,  in  certain 
case<>,  capital  punishment  according 
to  the  constitutions,  sometimes  a 
lighter  punishment. 
20.7. 
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Cicero  refers  to  this  law  {pro  Rahirio,  3),  but  nothing 
more  is  known  of  it.  A  plagtarius  was  one  who  knowingly 
kept  in  irons,  or  confined,  sold,  gave,  or  bought  a  citizen 
(whether  freebom  or  a  freedman)  or  the  slave  of  another. 

^  11.  Sunt  prsterea  publica  judi-        11.  The  followiDg  laws  also  per- 

cxa,  lex    Julia  ambitus,  lex  Julia  tain  to  public  prosecutions :  the  iex 

repetundarum,  ex  lege  Julia   de  JuUa  de  ambUu^  the  lex  Julia  repe^ 

annona,  et  lex  Julia  de  residuis:  tundarum,  the  lex  JuUa  de  annona, 

quBd  de  oertis  capitulis  loquuntur,  and  the  lex  JuHa  de  reeiduis.    These 

et  anim»  (juidem  amissionem  non  laws  apply  to  certain  special  cases, 

iiT0gant,ahi8  autempoeniseoesub-  and  do  not  carry  with  them  the 

jiciunt  qui  prsBcepta  earum  negle-  punishment   of   aeaih,    but   lesser 

xerint  punishments  against  offenders. . 

D.  xlTiii.  11 ;  D.  xlviiL  13.  2.  4,  5 ;  D.  xlviii.  12.  2,  pr.  and  foU.; 

D.  xlviiL  14. 

Lex  Jidia  de  awbUuy  made  in  the  time  of  Augustus,  to 
repress  illegal  methods  of  seeking  offices.     (D.  xlviii.  14.) 

Lex  Julia  repetundarum,  made  in  the  time  of  Julius 
Caesar,  to  punish  magistrates  or  judges  for  receiving  bribes. 

Lex  Julia  de  annoTui,  made  to  repress  combinations  for 
heightening  the  price  of  provisions. 

Lex  Julia  de  residuis,  made  to  punish  those  who  gave  an 
incomplete  account  of,  or  misappropriated,  public  moneys 
committed  to  their  charge.   (D.  sdviii.  13.  2.) 

It  is  uncertain  whether  these  last  two  laws  belong  to  the 
time  of  Julius  Caesar  or  of  Augustus. 

12.  Sed  de  publids  judiciis  hiec  12.  This  notice  of  public  prosecu- 
exposuimus,  ut  vobis  possibile  sit  tions  has  only  been  meant  to  give 
summo  digito  et  quasi  per  indicem  you  the  merest  sketch  that  might 
ea  tetigisse :  alio<j[uin  dili^ntior  serve  you  as  a  guide  to  studying 
eorum  scientia  vobis  ex  latioribus  them.  You  may,  with  the  blessing 
Digestorum  seu  Pandectarum  li-  of  God,  oain  a  more  complete  know- 
bris^  Deo  propitio,  adventura  est  ledge  of  them  from  the  fuller  ac- 
count given  in  the  Digest  or  Pan- 
dects. 


INDEX. 


ABS 

ABSTINENDI  beneficium,  302 
Acceptilatio,  483 
Acceasio,  1/5 

Accrescendi  jus,  233,  266,  281^  282 
Acc^uisition,  166^  172,  244 
Action,  meiming  of  word,  66^  67 ; 

diTisions  of,  68 
Actions  of  law,  68 
Actio  arbitraria,  636,  640;  bonae 
fidei,  68,  413,  636;  calumniie, 
688 ;  civilis,  622 ;  commodati, 
416;  communi  dividundo,  182, 
693 ;  oonducti,  468 ;  confessoria, 
213,  620;  contraria,  477 ;  depo- 
siti,  417 ;  directa,  477,  666 ;  in 
duplum^  631  ;  empti,  457 ;  exer- 
dtoria,  660;  aa  exhibendum, 
184;  familisB  erciscundie,  478, 
603;  finium  reffundorum,  604; 
furti,  409;  in  factum  concepta, 
68,  637;  in  factum  pnescriptis 
Terbis,  413,  637;  de  inofficioeo 
testamento,  206,  296 ;  institoria, 
660 ;  locati,  468 ;  legis  Aquilise, 
607,  634 ;  mandati,  473 ;  mutui, 
415 ;  negatoria,  214,620;  neco- 
tiorum  gestorum,  148;  noxalis, 
666;  Pauliana,  622;  pecuniee 
constitutae,  627;  de  peculio,  662; 
perpetua,  666 ;  in  personam,  619 ; 
pigneratitia,  418 ;  popularis,  661 ; 
pnejudicialis,  529;  pnetoria,  522 ; 
Fubliciana,  <]^uasi-Publiciana, 
623,  626 ;  quod  jussu,  564 ;  quod 
metus  causa,  636;  receptitia, 
627 ;  ret  uxori»,  638 ;  in  rem, 
619;  servi  corrupti,  404;  Seiv 
viana,  quasi-Serviana,  468,  626  ; 
in  simplum,  630 ;  pro  socio,  466 ; 
ex  testamento,  478 ;  de  tigno  in- 
juncto,  184 ;  tributoria,  660 ; 
tutelsB,  144,  146;  yenditi,  467; 
yi  bonorum  raptorum^  600 


Arc 
Actus,  197 
Addictio,    88;    addictio  bonorum 

libertatis  causa,  403 
Aditio  bereditatis,  316 
Adjudicatio,  64 
AdjunctiOy  181 
Adoption,  32, 113-121 
Adoptio  plena  and  minus  plena, 

Adoptivi,    disinheriting    of,    208; 

succession  of,  ab  intestate,  368, 

369,360 
Adpromissor,  443 
Adstipulator,  443 
Adversaria,  448 
^diles,  12 
Affinitas,  108 
Ager  Romanus,  39 
Agri  limitati,  177 
Agnati,  34,  106,  133;  succession 

of,  ab  intestato,  364,  379 
Alienation,  234 
Alienatio  in  fraudem  creditorum, 

625 
Alluvion,  177 

Altius  tollendi  servitus,  199 
Alveus  derelictus,  178 
Antonina  quarta,  117 
Appeal,  70,  591 
AquBB  ductus,  197 
Aquiliana  stipulatio,  484 
Aquilius  Galius,  484 
Arbiter,  58 

Arbitrium  judids,  183 
Argentarii,  548 
Arra,451 

Arrogation,  114,  401 
As,  divisions  of,  276 
Assertor  libertatis,  91 
Athens.  80,  85 
Auctor,  144 
Auctoritas  tutoris,  33, 144,  145 
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BENEFICIUM.  abstinendi,  302 ; 
legis  Coraeli»y  203;  separa- 
tionifl,  806 ;  inventarii,  306 ;  ce- 
dendarum  actionumy  446;  ordi- 
nis,  446 ;  competentin.  547 

Birth,  when  condition  of  child  de- 
pended on  date  of,  128 

Blood,  relationship  of^  34,  382 

Bona  VI  rapta,  490 

BonflB  fidei  judicia,  418 

Bonitarium  (dominium),  48 

Bonorum  emptor,  407 

Bonorum  possessio,  248,  268,  358, 
393 ;  various  kinds  of,  395,  407 

Bonorum  yenditio,  407 


mDUOA,  314 

\j    Calumnia,  588 

Canon,  214 

Capitis  deminutio,  36,  122 

Capito,  18 

Captivity,  testaments  made  in,  262 

Caput,  36 

Caracalla,  20,  30 

Catoniana  regula,  316 

Cautio,  437,  449 

Census,  91 

Centuries,  4 

Cessio  in  jure,  69,  167 

Chirograj^ha,  448 

Citizenship,  29 

Code,  23,  24 

Codices,  448 

Codidlli,  350 

Cognati,  34 ;  de^^ees  of,  382 ;  suc- 
cession of^  ab  intestato,  881 

Coffnitor,  469,  561 

Co^egatees,  313 

Collegia,  169 

Colonus,  88,  189 

Comitia,  2,  4,  5,  7,  8 

Commercium,  10,  30 

Commixtio,  183 

Commodatum,  415 

Compensatio,  488,  539,  547 

Conception,  when  condition  of  child 
dated  from,  128 

ConcuhinatuB,  85, 112 

Condemnatio,  65,  542 

Condictio,  61,  412 

Condition,  456 

Conductio,  457 

Confarreatio,  104 

Confusio,  182,  488 


EMA 

Connubium,  8,  30,  32,  34 

Consanguineus,  367 

Consilium,  93,  96 

Consolidatio,  210 

Constitutions,  83 

Consuetudo,  85 

Contract,  411,  412,  &c. 

Contubemium,  110,  408 

Convidum,  509 

Co-promissors,  425 

Co-stipulators,  425 

Crassa  negligentia,  467 

Creditor,  430 

Cretio,  306 

Culpa,  466,  467;  lata,  ib.;  levia, 

ib. 
Curator,  30, 129, 148 
Curia,  2,  4,  113, 114 
Custom,  85 


DAMNUM,  466,  608 
Debtor,  430 
Decisions,  the  fifty,  23 
Decreta,  16,  83 
Decuriee,  2 
Dedititii,  92,  390 
Defensor,  143 
Degree  of  relationship,  107 
Delegatio,  486 
Delicta,489 
Demonstratio,  64 
Denuntiatio  actionis,  70 
Deportatdo,  122 
Depositum,  418 ;  made  in  distress, 

Derelictn  res,  194 

Digest,  23 

Dies  continui,  159 ;  utiles,  ib.,  899 

Dies  cedit  and  dies  venit,  321 

Diligentia,  468 

Divorce,  112 

Dolus,  185,  467 

Dominium,  43, 165 ;  bonitarium,  43 

Dominans,  res,  197 

Dominica  potestas,  100 

Donatio,  227;    inter  vivoa,    230; 

mortis  causa,  228,  229 ;  propter 

nuptias,  112,  281 
Dos,  112^  234 
Duplicatio,  577 


FICTA,  11, 16, 17,  83,  84 
Emancipation,  32, 125 


INDEX. 


60S 


EMA 

Emandpatiy  succefldon  of,  268 

Emperor,  15 

Emphyteusis,  46;  214^  460 

Emptio,  451 

Epistolad  principam,  83 

Ereptitium  legatum,  313 

Exoeptio,  66,  569;  metus  causa, 
570;  doli  mali,  570;  in  factum 
composita,  570;  non  numerate 
pecunis,  571 ;  pacti  conventi, 
572 ;  jurisjurandi,  572  ;  rei  judi- 
catae,  in  judicium  deduct®,  573 ; 
perpetuse,  574 ;  tempurales,  575 

Exchange,  453 

Execution,  61^  70 

Executor,  71 

Exerdtor,  550 

Exheredatio,  363 

Existimatio,  36 

Expensilatio,  483 

Expromissio,  486 

Extraordinaria  judicia,  70^  71 


TUMILIA,  190,  246 

JL     FamiliiB  emptor,  252,  254 

Family,  30,  99 

Fene,  172 

Fideicommissa,  337,  847 

Fidejussor,  442 

Fidepromissor,  443 

Filiusfamilias,  peculinm  of,  238; 
power  of  making  testament,  255, 
260 

Rscus,  28,  216,  356,  405 

Formula,  64 

Freedom,  28 

Fructus,  289 

Fungibiles  res,  414 

Furiosi,  103, 150,  446 

Furtiva  res,  222 

Furtum,  490 ;  manifestum,  491 ; 
nee  manifestum,  491 ;  concep- 
tual, 491 ;  oblatumi  492 ;  pro- 
hibitum, 492 


GAIUS,  19 
Gentes,  2,  3 
Gentiles,  379 


HABITATIO,  213 
Heres  suus,  300 ;  necessarius, 
95,  275,  299 ;  extraneus,  303 


JUS 

Hereditas,  division  of,  275,  276, 

278 
Honorarium  jus,  12,  83 
Honoraria,  475 
Husband,  104, 112, 160,  538 
Hjpotheca,  45,  215,  419 


FPERIUM,  83 
Infamia,  36 

Infantes,  145,  436 

Ingenui,  89,  121 

Innominati  contractu,  419 

Injuria,  509 

Institor,  550 

Institutio  heredum,  271 

Institutes,  24 

Intentio,  64 

Interdicts,  69,  578 ;  origin  of,  579; 
prohibitory,  restitutory,  exhibi- 
tory,  580 ;  possessory,  580 ;  quo- 
rum bonorum,  582 ;  Salvianum, 
458,  582;  uti  possidetis,  583; 
utrubi,  584 ;  simple  and  double, 
586 ;  procedure  in,  587 

Interdictio  aquie  et  ignis,  136 

Intestati,  352, 353 ;  order  of  succes* 
sion  to,  353,  354,  &c. ;  order  of 
succession,  as  fixed  by  Novels,  400 

Inventory,  305 

Islands  formed  in  sea,  177;  in  rivers, 
178, 179 

Italy,  conquest  of,  10 

Itabcum  solum,  39,  219 

Iter,  197 


JUDEX,  67,  61,  64,  67;  office  of, 

O     591 

Judicatum  solvi,  562 

Judicialegitima,  573 ;  imperio  con- 
tinentia,  573 ;  publica,  504 ;  ex- 
traordinaria.  70,  71,  407,  594 

Jura,  in  re,  42,  165, 195 ;  ad  rem, 
42 

Jurisconsult!,  18 

Juris  pr»cepta,  78 

Jurisprudentes,  12, 18,  84 

Jurisprudentia,  18,  26,  78 

Jus,  27,  77;  civile,  78;  gentium, 
11, 14,  26,  79;  natunde,  13,  26, 
77,  79 ;  liberorum,  376 ;  ad  rem, 
42,  409 ;  in  re,  42 

Jusjurandum,  589 

Justinian,  22 
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LAB 

LABEO,  18 
I    Lacednmon,  85 
Latini  Juniani,  92,  390 
Law  of  Nature,  18 
Legacy,  307 ;  kinds  of,  308,  809 ; 
ademption  of,  816, 332 ;  invalida- 
tion  of,  328 ;  poenBe  nomine,  331 
Legitimi  heredes,  364,  368 
Legitimatio,  112 
Letters,  186 

Lex,  16,  26,  81 ;  .^Ebutia,  61,  492 ; 
.^lia  Sentia,  93,  94;  Anasta- 
sinna,  367,  380 ;  Apuleia,  443 : 
Aquilia,  602;  Atilia,  140 ;  Atinia, 
220 ;  Cornelia,  84 ;  de  falsia,  262 ; 
de  sicariis,  101,  606,  613,  597; 
Falcidia,  296,  332 ;  Furia,  443 ; 
Fusia.  98,  326 ;  Hortensia,  82 ; 
Hostiiia,  660;    Julia  de  adul- 
teriia,  596 ;  de  ambitu,  599 ;  de 
annona,  696;    majestatis,  696; 
peculatus,  698;    repetundarum, 
699 ;  de  residuis,  699 ;  de  vi,  220, 
686,  698 ;  Junia  Norbana,  390 ; 
Junia  Velleia,  267 ;  Papia,  165, 
314,  326,  327,  388;  Petronia, 
101;    Plautia,    220;    Plaetoria, 
149;    Pompeia,  597;    Publilia, 
444;  Regia,  84;   Valeria,  82; 
Voconia,  326,  334,  367 
Libellus  conventioDis,  70,  636 
Liberalis  causa,  629 
Libertas,  26,  90 
Libertinus,  90 
Libertus,  succession  of  ab  intestato, 

386 ;  assignment  of^  391 
Libripens,  61 
Lis  sua,  616 
Literse,  447 
Litis  aestimatio,  663 
Litis  contestatio,  67 
Locaiio,  467;  principal  heads  of, 

467 
Loci  yenerabiles,  479 


MANCIPATIO,  61 
Mancipi  (res),  40 
Mancipium,  100 
Mandatum,  468 
Manumission,  90, 91,  99 
Manus,  41,  100 
Hanus  injectio,  61 
Marriage,  104-110 ;  prohibited  de- 
grees of,  106 


PEC 

Materfamilias,  103 

Matrimonium,  102 

Memoria  damnata,  365 

Militare  testamentum,  264 

Missioin  bonorum  possessionem,  69 

Modestinus,  21 

Mora,  467,  478 

Morality,  14,  26,  77 

Mother,  succession  of,  371,  376 

Multa,  492 

Mutuum,  416 


NATURALE  (jus),  13,  77,  79 
Naturales  liberi,  112,  114 
Necessarius  heres,  95,  276 
Nexum,  51 
Nomina,  448 
Novatio,  486,  487 
Novels,  25 
Noxa,  566 
Nullius  res,  170 
Nuncupatio,  247 


OATH.  689 
Obligation,  60,  408 ;  divisions 
o^  410,  411,  422 ;  made  re,  412 ; 
made  verbis,  419;  made  literis, 
447 ;  made  consensu,  449 ;  quasi 
ex  contractu,  476;  dissolution 
of,  481 ;  ex  delicto,  489 ;  quasi 
ex  delicto,  615 

Occupatio,  46,  172 

Officium  judicis,  591 

Operarum,  Opens,  locatio,  457 

Oratio,  294 


PACTA,  Pftctio,  411 
Pandects,  23 

Papinian,  19 

Papirius,  6 

Parricide,  punishment  oi^  597 

Paterfamilias,  99 

Patjria  potestas,  30, 102,  103 ;  dis- 
solution of,  121 

Patricians,  124 

Patrimonium,  res  in  patrimonio  vel 
extra  patrimonium,  167 

Patron,  94, 138 ;  right  of  succession 
to  libertus,  386 ;  power  of  assign- 
ing libertus,  391 

Paul,  20 

Peculium,  adventitium,  239,  440^ 
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PER 

castrrnee,  102,  239,  241 ;  cjuaai 

caBtrense,  102, 2.39 ;  profectitium, 

240;   of  slaves,  241,  821,  549; 

testaments  respecting,  2o9 ;  con- 
tracts affecting,  247 
Peregrini,  11,  57 
Persona,  28,  87 
Pictures,  187 
Pignus,  45,  215,  418 
Pignoiis  capio,  61 
Plagiarius,  5o9 
Plebeians,  2,  8 
Plebiscita,  15,  82 
Plus  petitio,  544,  545 
Poena,  meaning  of,  492 
Poenfe  nomine  legatum,  331 ;  poente 

stipulatio,  440 
Populus,  2,  8 
Ports,  168 

Poflsessio,  44,  166, 193,  217 
Possessionis  j  usta  causa,  218,  223 
Possessor  bona  fide,  222,  223,  225 
Possessory   interdicts,    218,    580, 

584  585 
Posthumi,  133,  265,  827;    quasi 
posthumi,  205 

Postliminium,  124, 125,  175 

Postulatio  judicis,  60 

Preedia  stipendiaria,  192 ;  tributa- 
ria,  192 

Pnefectus  urbi,  142 

Prtejudicialis  formula,  66 

Pnepostere  concepta  stipulatio,  439 

Pnescriptio,  47,  219;  longi  tem- 
poris,  219,  243 ;  longissimi  tem- 
poris,  226 

Pnetor,  11,  17,  83 

PrcBtorium  jus,  17,  88 

Precario,  583 

Procurator,  97,  561 

Prodipis,  129,  152 

Promissor,  424 

Proof,  burthen  of,  450,  569 

Provinciale  solum,  219 

Puberty,  147 

PublicfB  res,  168 

Publicatio,  465 

Pupil,  see  Tutor ;  alienation  by,  235 

Pupillary  substitution,  284 


QUADRUPES,  559 
I    Quarta  Antonina,  119,  296; 
legitima,  or  Falcidia,  296,  298 
Quasi  poflseasio,  195 ;  traditio,  195 


SPA 

REDHIBITIO,  454 
Regula  Catoniana,  316 

Kelegatio,  123,  136 

Heligiosse  res.  171 

Replication,  570 

Res,  37, 165, 166;  communes,  167 ; 
publics,  168 ;  nuUius,  170 ;  sa- 
cr8B,  171 ;  religiose,  171 ;  sanctae, 
171 ;  incorporales,  195 ;  fungi- 
biles,  414 ;  inter  alios  acta,  433 

Rescripta,  10,  83 

Restitutio  in  integrum,  122, 137, 150 

Revocation  of  testaments,  289 

Rights,  27,  42 

Rivers,  168,  178 


SACRAMENTI  actio,  68 
Sacrae  res,  171 
Sale,  effect  of,  in  padding  property, 

192  ;  contract  of,  451,  454 
Sanct»  res,  171 
Satisdatio,  502 ;  tutorum,  152 
Sea,  168 
Searshore,  108 
Sectio  bonorum,  465 
Semestria,  156 
Senate,  17,  82 
Senatus-consultum,  82;    Claud  la- 

num,  88,  406 ;  Largianum,  390 ; 

Macedonianum,  554;  Orphitia- 

num,  376;    Pegasianum,    338; 

Sabinianum,  361 ;  TertuUianum, 

371 ;  Trebellianum,  340 ;  Vellei- 

anum,  234,  445 
Sepu^tio,  300 
Serviens  res,  147 
Servitus,  44,  196,  &c. ;  rusticorum 

Snediorum,  197;  urbanorum  prse- 
iorum,  198, 199 ;  mode  of  con- 
stituting, 202 ;  mode  of  ex- 
tinguisning,  210;  personal,  204  ; 
actions  relating  to,  213 

Servus,  31,  100,  101;  appointed 
tutor,  640 ;  anpointed  heir,  273 ; 
ordinarius,  320 ;  stipulations,  447 ; 
vicarius,  320;  corruptus,  493; 
orcinus,  849 ;  servus  poene,  123 ; 
contracts  made  by,  549 

Slave,  see  Servus 

Slavery,  87 

Societas,  461 ;  divisions  of,  461 ; 
Societates  vectigales,  462,  464 

Solutio,  481 

Spadones,  120 
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Specification  176,  179 

Sponsalia,  109 

Sponsio,  421 

Sponsores,  443 

Spurii,  111 

Sutu  liber,  90 

Status,  28,  87,  116 

Stipulation,  420,  &c. ;  of  daTes, 
^6;  division  of,  428;  ineffec- 
tual, 430 ;  Stipulatio  de  rato, 
430 ;  Aquiliana,  493 

Stoics,  13 

Stuprum,  111 

SuMtitutio  vulfjcaris,  281 ;  pupilla- 
ris,  284 ;  quad  pupillaris,  285 

Sui  heredes,  49,  300 ;  order  of  suc- 
cession ab  intestato,  354,  364 

Superficies,  215 


TESTAMENT,  245;  modes  of 
making,  246,  247, 249 ;  calatis 
comitiis,  z45 ;  per  aes  et  libram, 
246,  250;  procmctum,  246;  tri- 
pardtum,  249;  militair  testsr 
ment,  254 ;  destitutum,  289 ;  ir- 
ritum,  257,  289;  ruptum,  289; 
inoffieiosum,  294 

Testament!  factio,  250,  372, 325 

Theft,  490 

Tbeodosius,  21 

The^iuruft,  190 

Thing,  37, 165 

Tignum,  184 

Tignum  injunctum,  184 

Tradition,  47,  191,  193;  quasi  tra- 
ditio,  195 

Transcriptium  nomen,  449 

Treasure,  190 


WOM 

Tribus,  2 

Triplicatio,  65,  577 

Turpitudo,  36 

Tutela,  128;  of  women,  143;  of 

Satrons,  138;  of  parents,  139; 
duciaria,  139 ;  how  ended,  147 
Tutor,  129;  appointment  of,  by  tes- 
tament, 131 ;  legitimi  tutores, 
134,  fiduciarius,  140;  dativus, 
140 ;  excuses  o£  155 ;  suspected. 
160 
Twelve  Tables,  6 


TTLPIAN,  20 

U     Univendtas,  46, 169 

Usucapio,  47,  216 

Usurpado,  226 

Usus,  211 

Ususfructus,  204 

Uterini,  367,  370 


VACANTIA  bona,  223 
Venditio,  451 
Via,  198 

Vindicatio,  180,  519 
Vindicta^  91 


WAY,  width  of,  198 
Wife,  34;  property  o^  232, 
284,  637,  638 
Wild  animalB,  172 
Women,  their  power  of  adopting, 
120;  under  tutelage,  128,  143; 
could  not  bring  public  actions, 
161,  595 


Lontov: 
irormwooDs  avb  con  xm% 

AJn»  rAMUAMMMT  1 


>snat  lavAta 
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A  NEW  ENGHSH-LATIN  DICTIONARY 
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Founded  on  Whitb  and  Riddlk's  large  Latin-EngUeh  Dictionary. 

By  the  Rev.  JOHN  T.  WHITE,  D.D. 

Of  O.C.G.  Oxford,  Sector  of  St.  Martin  Ludgate,  London. 


THE  aim  of  the  Anther  in  undertaking  the  present  work  has  been  to  aacnre  the 
production  of  a  New  English-Latin  Lictionary  for  Schools  presenting  a  sufficiently 
eztensire  Vocabulary,  clearness  in  general  details,  and  adequate  authority  for  the  use 
of  the  Latin  equiralents  for  English  words.  The  plan  adopted  is  succinctly  as 
follows: — 

Such  English  words  hare  been  admitted  as  are  likely  to  occur  in  passages  not  too 
difficult  for  translation  by  any  but  the  higher  forms.  Whenever  they  are  here  em- 
ployed in  two  or  more  meanings,  their  respective  powers  have  been  defined.  The 
present  names  of  cities,  mountains,  rivers,  &c.  remarkable  in  Ancient  Geography 
have  been  mostly  given  ;  and  places  of  note  in  modem  times,  especially  those  in  Great 
Britain,  have  not  been  left  unnoticed. 

In  the  Latin  portion  of  the  work,  Wkitb  and  Riddlb's  large  Latik-Enoush 
DicnoNABT  has  been  taken  as  the  authority  for  all  matters  coming  within  its  range 
of  treatment ;  while  for  the  emplo^ent  of  late  Latin  terms,  when  such  are  introduced, 
reference  has  been  made  to  recognised  sources  of  information.  Every  Latin  word  here 
cited  is  followed  by  the  name  of  some  one  or  more  of  the  best  writers  who  employ  it ; 
so  that  it  may  at  once  be  seen  whether  it  belongs  to  prose  or  to  poetry  alone,  or 
whether  it  is  common  to  both  of  them ;  and  also  to  what  age  of  the  language  it  is  to 
be  assigned.  And  further  still,  in  order  that  this  work  may  be  available  for  all  the 
legitimate  pufpones  of  a  Gbadus,  the  prosodial  quantities  of  words  have  been  marked. 
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Ludgate,  London  Square  12mo.pp.  664,  price  7«.  6<f. 

*«*  In  this  Dictionary,  the  formation  of  Words,  which  forms  one  prominent  feature 
of  the  Public  School  Latin  Primer,  is  exhibited  to  the  eye  at  a  glance. 

WHITE'S   JUNIOR   SCHOLAE'S   COMPLETE  LATIN- 

ENGLISH  and  ENGLISH-LATIN  DICTIONARY  (the  above  Two  Dictionaries 
bound  in  One  Volume)  Square  12mo.  price  12«. 

WHITE'S   LAEGEE  LATIN-ENGIJSH  DICTIONAEY 
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from  the  Parent  Latin  Dictionary  of  Whttb  and  Riddlb,  by  the  Rev.  JoBor  T. 
Whitb,  D.D.  of  C.C.C.  Oxford Medium  8vo.  pp.  1,048,  price  IBs, 

A  LATIN-ENGLISH  DICTIONAEY  (the  Parent  Work), 

by  the  Rev.  John  T.  Whitb,  D  J),  of  C.C.C.  Oxford,  and  the  Rev.  Josbph  K  Riddle 
M.A.  of  St.  Edmund  Hall,  Oxford  Royal  8va  pp.  2,128,  price  42s. 

London :  LONGMANS,  GREEN,  &  CO.  PatemoBter  Row. 
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The  Rev.  Canon  KENNEDY'S  CIIILD^S  LATIN  PRIMER,  or  First  Latin 
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The  PUBLIC  SCHOOL  LATIN  PRIMER.    Edited  with  the  aanction 
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to  the  Public  School  Latin  Primer.    By  the  Editor  of  the  Primer.  Price  8s.  M, 
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The  Rev.  Dr.  WHITE'S  PROGRESSIVE  LATIN  READER ;    with  a 
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The  Rev.  Dr.  WHITE'S  JUNIOR   SCHOLAR'S   LATIN-ENGLISH 
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Mr.    HENRY    MUSGRAVE    WILKINS'S    PROGRESSIVE    LATIN 
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price  188. 
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trality of  Great  Britain  during  the  Ameri- 
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8  vols,  crown  8to.  24s. 

A 


NEW  WORKS  PUBuauKU  by  LONGMANS  and  CO. 


Bealities  of  Iriflh  Life.     By  w. 

Steuabt  Trsmch,  Land  Agent  in  IreiUnd 
to  the  Marquess  of  Lansdowne,  the  Mar- 
qneH  of  Bath,  and  Lord  Digby.  Fifth 
Edition.    Crown  8to.  6f . 
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Antboresa  of  *The  lUoatiated  History  of 
Ireland.*    Crown  8to.  price  6«. 

▲  Student's  Manual  of  the  His- 

toiy  of  India,  from  the  Earliest  Period  to 
the  Present  By  Colonel  BisADOWs  Tay- 
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'Thia  plejuMmtly-writ-  anawer  to  a  question 
ten  wpd  genUl  biograplnr  which  at  firat  appears  to 
of  the  most  extraordf- ,  be  ahnoat  incaSble  3 
1^  preacher  that  Eng.  anysattefactoiy  wlitlon 
Una  ever  produced  en- 1 -What  was  the  secret  of 
deaTonw.  and  we  think  hiseitraordinaiy^we*' 
with    w)naidcrablo  sue-  Arrnxvu. 

oess,     to    rnmish    the 

a2 


NEW  WORKS  PUBLISHED  bv  LOXGMAJS'S  A^^)  CO. 


Memoir  of  Pope  Sixtus  the  Fifth. 

By  Baron  HUbnek.  Translated  from  the 
Original  in  French,  with  the  Author's 
sanction,  by  Hubert  £.  H.  Jerninoham. 
2  vols.  8vo.  [In  the  press. 

The  Life  and  Letters  of  Faraday. 

By  Dr.  Bexce  Jones,  Secretary  of  the 
Soyal  Institution.  Second  Edition,  with 
Portrait  and  Woodcuts.    2  vols.  8vo.  2Ss, 

Faraday  as  a  Discoverer.  BtJohk 

Ttxdall,  LL.D.  F.R.S.  New  and  Cheaper 
Edition,  with  Two  Portraits.  Fcp.  8vo. 
price  Sjt.  6d. 

Lives  of  the  Lord  Chancellors 

and  Keepers  of  the  Great  Seal  of  Ireland, 
from  the  Earliest  Times  to  the  Reign  of 
Queen  Victoria.  By  J.  R.  O'Flawaoan, 
M.R.I.A.  Barrister.    2  vols.  8vo.  36«. 

Dictionary  of  (General  Biography; 

containing  Concise  Memoirs  and  Notices  of 
the  most  Eminent  Persons  of  all  Countries, 
from  the  Earliest  Ages  to  the  Present  Time. 
.  Edited  by  William  L.  R.  Cates.  8vo. 
price  21s. 

Life  of  the  Duke  of  Wellington. 

By  the  Rev.  G.  R.  Gleio,  M.A.  Popular 
Edition,  carefully  revised;  with  copious 
Additions.    Crown  8vo.  with  Portrait,  bs. 

Father    Mathew;   a  Biography. 

By  John  Francis  Maouire,  M.P.  Popular 
Edition,  with  Portrait.    Crown  8vo.  3«.  6dL 


Historyof  myBeligious  Opinions. 

By  J.  H.  Newman,  D.D.  Being  the  Sub- 
stance of  Apologia  pro  Yiti  Sni.  Post  Svo. 
price  6f. 

Letters    and    Life   of    Francis 

Bacon,  including  all  his  Occasional  Works. 
Collected  and  edited,  with  a  Commentaiy, 
by  J.  Speddino.  Vols.  I.  &  II.  8vo.  24s. 
Vols.  III.  &  IV.  24f.    Vol.  V.  12f. 

Felix  Mendelssohn's  Letters  from 

Jtafy  and  Stntzerlamif  and  LeUera  from 
ISaS  to  1847,  translated  by  Lady  Wai^lace. 
With  Portrait.    2  vols,  crown  8vo.  5*.  each. 

Memoirs  of  Sir  Henry  Havelock, 

K.C.B.  By  John  Clark  Marsrmak. 
People's  Edition,  with  Portrait.  Crown  8vo. 
price  3«.  6dL 

Essays  in  Ecdesiastioal  Biogra^ 

phy.  By  the  Right  Hon.  Sir  J.  Stephen, 
LL.D.    Cabinet  Edition.  Crown  8vo.  7«.  €</. 

Vicissitudes  of  Families.    By  Sir 

J.  Bernard  Burke,  C.B.  Ulster  King  of 
Arms.  New  Edition,  remodelled  and  en- 
larged.   2  vols,  crown  8vo.  21f. 

Lives  of  the  Qneens  of  England. 

By  Agnes  Strickland.  Library  Edition, 
newly  revised;  with  Portraits  of  every 
Queen,  Autographs,  and  Vignettes.  8  vols . 
post  8vo.  7«.  6dl  each. 

Mannder's  Biographical  Trea- 
sury. Thirteenth  Edition,  leconstmcted  and 
partly  re-written,  with  above  1,000  additional 
Memoire,  by  W.  L.  R.  Cates,  Fcp.  6». 


Criticism^  Philosophy^  Polity^  ^c. 


On  Bepresentative  Government. 

By  John  Stuart  Mill.    Third  Edition. 

8vo.  9s.  crown  8vo.  2«. 
t>ii  Iiiberty.    By  the  same  Author.    Fourth 

Edition.      Post  8vo.  7*.  6d.     Crown   8vo. 

1«.4<L 
Prinolples  of  Folitioal  IDoonomy.  By  the 

same.    Eighth  Edition.   2  vols.  8vo.  dOj.  or 

iu  1  vol.  crown  8vo.  6». 
Utilitariaiiinaau  By  the  same.  4thBdit.8vo.B«. 
DiBsertatloiui  and  Diaoassions.   By  the 

same  Author.   Second  Edition.  Svols.  8vo. 

price  88f . 
Examixiation    of   Sir   "W.   Hamilton's 

Philoflophy,  and  of  the  principal  Philoso- 
phical Questions  dJacossed  in  his  Writings. 

By  the  same.    Third  Edition.    8vo.  16«. 

The  Suhjeotion  of  Women.    By 

John  Stuart  Mill.    New  Edition.     Post 
8vo  5», 


Inaug^oral  Address  delivered  to  the 
University  of  St  Andrews.  By  Johx 
Stuart  Mill.   8vo.  6t.    Crown  8vo.  la. 

Analysis  of  the  Phenomena  of 

the  Human  Mind.  By  Jambs  Mill.  A 
New  Edition,  with  Notes,  Illastrative  and 
Critical,  by  Alexander  Badt,  Axdrew 
FiKDLATBB,  and  George  Grots.  Edited, 
with  additional  Notes,  by  Jomr  Stu art 
Mill.    2  vols.  8vo.  price  28f . 

The  Elements  of  Politioal  Eco- 
nomy. By  HiarRT  Duimnro  Macleod, 
MA.  Barrister-at-Law.    8vo.  l$t. 

A  Dictionazy  of  Politioal  Xoonomys 
Biographical,  Bibliographical,  Histories], 
and  PracticsL  By  the  same  Author.  Vol. 
I.  royal  8to.  80s. 


NEW  WORKS  PUBLISHED  BY  LONGMANS  asd  CO. 


Lord  BaooD'8  Works,  oolleoted 

and  edited  1^  B.  L.  Ellis,  M.A.  J.  Spbd- 
DDTO,  If  JL  and  D.  D.  Hxatu.  New 
and  Cheaper  Edition.  7  toU.  8to.  prioe 
£3  18f .  6<L 

A  System  of  Logic,  Batiocinative 

and  Inductive.  By  John  Stuabt  Mill. 
Seventh  Edition.    2  vols.  8vo.  26f . 

▲nalysiB  of  Mr.  MiU's  System  of 

Logic.  By  W.  Stebbiso,  M.A.  New 
Edition.    12mo.  8f.  Bd, 

The  Institutes  of  Justinian;  with 

English  Introduction,  Translation,  and 
Notes.  By  T.  C.  Sandabs,  M.A.  Barrister- 
at-Law.    New  Edition.    8vo.  15f. 

The  Ethics  of  Aristotle ;  with  Essays 

and  Notes.  By  Sir  A.  Grant,  Bart.  MA. 
LL.D.  Second  Edition,  revised  and  com- 
pleted.   2  vols.  8vo.  price  28*. 

The  Nicomachean  Ethics  of  Aris- 
totle. Newly  translated  into  English.  By 
B.  Williams,  B.A.  Fellow  and  late  Lec- 
toier  Merton  College,  Oxford.    8vo.  12«. 

Baoon'sEssays,  with  Annotations. 

By  B.  Whatelt,  D.D.  late  Archbishop  of 
Dublin.    Sixth  Edition.    8vo.  10«.  6c2. 

Elements  of  Logic.  By  R.  Whatelt, 
D.D.  late  Archbishop  of  Dublin.  New 
Edition.    Svo.  10s,  Gd,  crown  Bvo.  4«.  Q<L 

Mexnents  of  Bhetorio.  By  the  same 
Author.  New  Edition.  Svo.  10».  6d.  Crown 
Svo.  4s.  Sd. 

BngUah  Synonyxnea.  67B.JavzWhatelt. 
Edited  by  Archbishop  Whately.  5th 
Edition.    Fcp.  8«. 

An   Outline   of  the    Necessary 

Jjaws  of  Thought :  a  Treatise  on  Pure  and 
Applied  Logic.  By  the  Most  Rev.  W. 
Thomsou,  D.D.  Archbishop  of  York.  Ninth 
Thousand.    Crown  Svo.  5s.  6d, 

The  Eleotion  of  Representatives, 

Parliamentaiy  and  Municipal ;  a  Treatise. 
ByTHO]CAsHABB,Barri8ter-at-Law.  Third 
Edition,  with  Additions.    Crown  Svo.  6«. 

Speeches  of  the  Bight  Hon.  Lord 

Macavlay,  corrected  by  Himself.  People's 
Edition,  crown  Svo.  9s,  Qd, 

Lord   Macaulay's    Speeches   on 

Parliamentary  Beform  in  1S81  and  1SS2. 
16mo.  price  One  Shilling. 

Walker's  Pronouncing  Diction- 

aiy  of  the  English  Language.  Thoroughly 
revised  Editions,  by  B.  H.  Smart.  Svo. 
12f.  16mo.  6«. 


A    Dictionary    of    the    English 

Language.  By  R.  6.  Latham,  M.A.  M.D. 
F.B.S.  Founded  on  the  Dictionary  of  Dr.  8. 
Johnson,  as  edited  by  the  Bev.  H.  J.  Todd, 
with  numerous  Emendations  and  Additions. 
4  vols.  4to.  price  £7. 

Thesaurus  of  English  Words  and 

Phrsses,  daasified  and  arranged  so  as  to 
fiudlitate  the  expression  of  IdMS,  and  assist 
in  Literaiy  Composition.  By  P.  M.  Rooet, 
M.D.    New  Edition.    Crown  Svo.  10«.  Gd. 

The  Debater ;  a  Series  of  Complete 
Debates,  OutUnesof  Debates,  and  Questions 
for  Discussion.    By  F.  Bowton.    Fcp.  6«. 

Lectures  on  the  Science  of  Lan- 
guage. By  F.  Max  Muller,  M.A.  &o. 
Foreign  Member  of  the  French  Institute. 
Sixth  Edition.  2  vols,  crown  Svo  price  16«. 

Chapters  on  Language.    By  F.  W. 

Farrar,  UJl,  F.B.S.  Head  Master  of 
Marlborough  College.    Crown  Svo.  Ss,  6<i. 

Southey'B  Doctor,  complete  in  One 
Volume,  edited  by  the  Bev.  J.  W.  Wa&teb, 
B.D.    Square  crown  Svo.  12s,  6d. 

Historical  and  Critical  Commen- 
tary on  the  Old  Testament;  with  a  New 
Translation.  By  M.  M.  Kalisch,  Ph.D. 
Vol.  I.  Genesis,  Svo.  1S«.  or  adapted  for  the 
General  Beader,  12f.  YoL  IL  Exodus,  lbs, 
or  adapted  for  the  General  Beader,  12s. 
Vol  in.  Leviticus,  Part  I.  lbs,  or  adapted 
for  the.General  Beader,  S«. 

A  Hebrew  G^amxnart  with.  Exeroiaea. 
By  the  same.  Part  I.  OuUines  with  Exer- 
cises, Svo.  12s,  (kL  Key,  bs.  Part  II.  Ex- 
ceptional Forms  and  Constructions,  12s,  6d. 

Manual   of  English   Literature, 

Historical  and  Critical :  with  a  Chapter  on 
English  Metres.  By  Thomas  Arnold,  MA. 
Second  Edition.    Crown  Svo.  7s,  6d, 

A  Latin-English  Dictionary.    By 

John  T.  White,  D.D.  Oxon.  snd  J.  E. 
BiDDLS,  M.A.  Oxon.  Third  Edition,  re- 
vised.   2  vols.  4to.  pp.  2,I2S,  price  42s, 

White's  College  Iiatin-Engliah  Diotioii- 
ary  (Intermediate  Size),  abridged  from  the 
Parent  Work  for  the  nse  of  University 
Students.   Medium  Svo.  pp.  1,04S,  price  IS* 

White's  Junior  Student's  Complete 
Latin-EngUsh  and  English-Latin  Dictionary. 
Bevised  Edition.  Square  12mo.  pp.  1,058, 
price  12<. 

Separately  /Enoush-Latin,  6..  CA 
*^         ^  \Latin-£kgush,  7f.  6<C 


NEW  WORKS  PUBLISHED  BT  LONGMANS  aitd  GO. 


An  English-Qreek  Leziooii,  con-  | 

tftiniDg  all  the  Greek  Words  used  by  Writers 
of  good  authority.     By  C.  D.  Yosoe,  B-A.    j 
New  Edition.    4to.  21«. 

SCr.  Yonge'B  New  LexLoon,  En- 
glish and  Greek,  abridged  from  his  larger   1 
work  (as  aboTe).    Square  12mo.  St,  Bd. 

The  Mastery  of  Languages;  or,  < 

the  Art  of  Speaking  Foreign  Tongues 
Idiomatically.  By  Thomas  Prendergast, 
late  of  the  Civil  Service  at  Madras.  Second 
Edition.    8vo.  St. 

A  Greek-Englifih  Lexicon.  Com- 
piled by  H.  G.  LiDDELL)  D.D.  Dean  of 
Christ  Church,  and  R.  Soott,  D.D.  Dean 
of  Rochester.  Sixth  Edition*  Crown  4to. 
price  365. 

A  Lexicon,  Greek  and  English, 

abridged  for  Schools  from  Liddell  and 
Soott's  Greek-English  Lexicon.  Twelfth 
Edition.    Square  12mo.  7$.  Sd. 


A  PraotiLcal   Diotionary  of   the 

French  and  English  Languages.  By  Pro- 
fessor LioK  CovTAJxaMAV,  many  years 
French  Examiner  for  Militaiy  and  Oril 
AppointmentSi  &c  New  Edition,  carefully 
revised.    Poet  8vo.  10s.  6dl 

Contanseau'B  Pocket  Dictionary, 

French  and  English,  abridged  from  the 
Practical  Dictionary,  by  the  Author.  New 
Edition.  18mo.  price  8f.  6dL 

A  Sanakrit-Engliflh  Dictionary. 

The  Sanskrit  words  printed  both  in  the 
original  Devanagari  and  in  Roman  lettexs ; 
with  References  to  the  Best  Editions  of 
Sanskrit  Author^  and  with  Etymologies 
and  comparisons  of  Cognate  Words  chiefly 
in  Greek,  Latin,  Gothic,  and  Anglo-Saxon. 
Compiled  by  T.  Beztfet.    8vo.  52t.  Bd. 

New  Practical  Dictionary  of  the 

German  Language;  Grerman-EngUsh,  and 
English-German.  By  the  Rev.  W.  L. 
Blacklet,  M.A.  and  Dr.  Cari.  Mabtcs 
Friedlander.    Post  8vo.  7f.  6dL 


Miscellaneous  Works  and  Popular  Metaphysics. 


The  Essays  and  ContribntionB  of 

A.  K.  H.  B.    Uniform  Editions  :— 

-Beorestions  of  ft  Oountry  Fanon. 
First  and  Second  Series,  3«.  Bd.  each. 

Tha  Gommonplftoe  FhUosopher  in 
Town  and  Country.   Crown  Svo.  8s.  Bd, 

Iieisiire  Hours  in  Town ;  Bssajs  Consola- 
tory,iEsthetical,  Moral,  Social,  and  Domestic. 
Crown  8vo.  Bt.  Bd. 

The  Antmnn  Holidaja  of  ft  Country 

Parson.    Crown  Svo.  3s.  Bd. 

The  Graver  Thoughts  of  ft  Country 
Parson.  First  and  Second  Series,  crown 
Svo.  3s.  Bd.  each. 

Critioal  IDsaftys  of  ft  Country  Parson, 
sdected  from  Essa3rB  contributed  to  Frater^t 
Magazine.   Crown  Svo.  8s.  Bd, 

Sunday    Afternoons     ftt    the    FariBh 

Church   of    a   Scottish    University  City. 

Crown  Svo.  3s.  Bd. 
Lessons   of    Middle     Age,   with   some 

Account    of    various    Cities    and    Men. 

Crown  Svo.  8s.  Bd. 

Counsel  and  Comfort  Spoken  from  ft 
City  Pulpit    Crown  Svo.  8s.  Bd. 

Changed  Aspeots  of  Unchanged 
Truths;  Memorials  of  St  Andrews  Sundays. 
Crown  Svo.  8s.  Bd. 

Preaent-Dfty  Thoughts ;  Memorials  of 
St.  Andrews  Sundays.    Crown  Svo.  8s.  Bd, 


Short  Studies  on  Ghreat  Subjeots. 

Bv  James  ANTHomr  Froude.  M.A.  late 
Fellow  of  Exeter  College,  Oxford.  Third 
Edition.  Svo.  12s.  Second  SerixSi  Svo.  12s. 

Lord  Maoanlay's  MisoeDaneona 

Writings:—. 
Library  Edition,  2  vols.  Svo.  Portnit»  21s. 
People^s  Edition,  1  vol.  crown  Svo.  4s.  Bd. 

Lord  Maoanlay's  MiscellaneouB 

Writings  and  Speeches.  Student's  Edition, 
in  One  Volume,  crown  Svo.  price  6s. 

The  Bey.  Sydney  Smith's  IGs- 

cellaneous  Works,  including  Peter  Plymley's 
Letters,  Articles  contributed  to  the  Edin- 
burgh  Review,  Letters  to  Archdeacon  Single- 
ton, and  other  Miscellaneous  Writings.  1 
vol.  crown  Svo.  B$. 

The  Wit  and  "Wisdom  of  the   Bev. 

Sydney  Sbhth;  a  Selection  of  the  most 
memorable  Passages  in  his  Writings  snd 
Conversation.    Crown  Svo.  Ss.  Bd. 

The  Eclipse  of  Faith;  or,  aVisit  toa 
Keligioos  Sceptic.      By  HEifRY  Boobbs. 

Twelfth  Edition.    Fcp.Svo.5s. 

Defence  of  the  Xdllpae  of  Faith,  hy  its 

Author.    Third  Edition.    Fcp.  Svo.  8s.  64. 

Beleotiolis  from  th»  Oonrecpoadenoe 
of  R.  K  H.  Greyson.  By  the  ssme  Av^or. 
Third  Edition.    Crown  Svo.  7s.  Bd, 


NEW  WORKS  PUBLISHED  BT  LONGMANS  xsm  CO- 


Itodlles  of  Bpeeohy  Four  LectuMs 
ddivered  at  the  Royal  Institution  of  Great 
Britain.  By  the  Rer.  F.  W.  Farrar, 
MA.  F.R.S.  Post  8to.  with  2  Maps,  ba,  Bd, 

Chips  from  a  (German  Workshop ; 

being  Easays  on  the  Science  of  Religion, 
and  on  Mythology,  Traditions,  and  CustomB. 
By  F.  Max  Mullxr,  MA.  Ac.  Foreign 
Member  of  the  French  Inatitnte.  8  rob. 
8to.  £2. 

An  Introduotion  to  Mental  FhJp 

loeophy,  on  the  Indnctive  Method.  By 
J.  D.  MoRBLL,  MA.  LL.D.    8to.  12«. 

]j51ement0  of  Payoholosyi  oontalning  the 
Analysis  of  the  InteUectaal  Powers.  By 
the  same  Author.    Post  8yo.  7s.  (>d. 

The  Secret  of  Hegel:  being  the 

Hegelian  System  in  Origin,  Principle,  Form, 
and  Matter.  By  James  Hutchison  Stir- 
lino.    2  vols.  8vo.  28». 

Sir  \^i]liam  Hamilton;  being  the  Philo- 
sophy  of  Perception :  an  Analysis.  By  the 
same  Author.    8to.  5«. 

The   Senses  and  the   InteUeot. 

By  AI.EXAXDER  Bain,  LL.D.  Prof,  of  Logic 
in  the  Unir.  of  Aberdeen.  Third  Edition. 
8vo.  15«. 

Mental  and  Moral   Science:   a 

Compendium  of  Psychology  and  Ethics. 
By  Alexander  Bain,  LL.D.  Second 
Edition.    Crown  Svo.  10«.  Sd. 


TJeberweg's    System   of   Logie, 

and  History  of  Log^l  Doctrines.  Trans- 
lated, with  Notes  and  Apjpeudices,  by  T.  M. 
Lindsay,  M.A.  F.R.S.E.    8^0.  price  16s. 

The  Philosophy  of  Necessify;  or. 

Natural  Law  as  applicable  to  Mental,  Moral, 
and  Social  Science.  By  Chablbs  Brat. 
Second  Edition.    8vo.  9s. 

The  Bduoation  of  tlio  Feelingt  and 
Affections.  By  the  same  Anther.  Third 
Edition.    8vo.  8s.  6<f. 

On  Force,  its  Mental  and  Moral  Corre- 
lates.   By  the  same  Author.    8vo.  fis. 

Time  and  Space;    &  Metaphysical 

Essay.  By  Shadworth  H.  Hodoson. 
8vo.  price  16s. 

The  Theory  of  Practice;  an  Ethical 

Inquiry.  By  Shadworth  H.  Hodgson. 
2  vols.  8to.  price  24s. 

A  Treatise  on  Human  Nature; 

being  an  Attempt  to  Introduce  the  Expe- 
rimental Method  of  Reasoning  into  Moral 
Subjects.  By  David  Hums.  Edited,  with 
Notes,  Ac.  by  T.  H.  GaEEir,  Fellow,  and 
T.  H.  Grose,  late  Scholar,  of  BaUiol  Col 
lege,  Oxford.  [^Jn  the  press. 

Essays  Moral,  Political,  and  Li- 
terary. By  David  Huve.  By  the  same 
Editors.  lln  the  presi. 

•«•  The  above  will  form  a  new  edition  of 
David  Hume's  PhUotopkical  Works,  com- 
plete in  Four  Volumes,  but  to  be  had  in  Two 
separate  Sections  as  announced. 


Astronomyy  Meteorology^  Popular  Geography^  ^c. 


Oatlines  of  Astronomy.     By  Sir 

J.  F.  W.  Herschel,  Bart.  M.A.  Eleventh 
Edition,  with  Plates  and  Woodcuts.  Square 
crown  8to.  12s. 

Other  Worlds  than   Ours;    the 

Plurality  of  Worlds  Studied  under  the 
Light  of  Recent  Scientific  Researches.  By 
R,  A.  Proctor,  B.A.  F.RA.S.  Second 
Edition,  revised  and  enlarged;  with  14 
Illnstrations.    Crown  8vo.  10s.  6<f. 

The  Sun;  Btder,  Iiight, Ftre,  and 

Life  of  the  Planetary  System.  By  Richard 
A.  Proctor,  B.A.  F.R.A.S.  With  10  Plates 
(7  coloured)  and  107  Woodcuts.  Crown 
8vo.  price  14#. 

Sfttum  and  ita  Bysteni.    Tij  the  same 
Author.    8vo.  with  14  Platea,  14s. 


Oelestial   Objects   for   Oommon 

Telescopes.  ByT.W.  WEBB,M.A.F.RA.a 
Second  Edition,  revised  and  enlarged,  with 
Map  of  the  Moon  and  Woodcuts.  16mo. 
price  79.  6c2. 

Navigation  and  If  antioal  As- 
tronomy (Practical,  Theoretical,  Scientific) 
for  the  use  of  Students  and  Practical  Men. 
By  J.  Merrifield,  F.R.A.S.  and  H. 
EvERS.    8vo.  14f. 

The    Canadian    Dominion.     By 

Charles  Marshall.  With  6  Illnstrations 
on  Wood.    8vo.  price  12f.  6rf. 

A  General  Dictionary  of  Geo- 
graphy, Descriptive,  Physical,  Statistical, 
and  Historical  ;  forming  a  complete 
Gazetteer  of  the  World.  By  A.  Kbith 
JoHNSTOir,  F.R.S.E.  New  Edition.  8vo. 
price  dls.  6(2. 


NEW  WORKS  PUBLI8BED  BT  LONGMANS  ahd  CO. 


A  Manual  of  Gtoographji  Physical, 

Industrial,  and  Political.  By  W.  Huohes, 
F.R.G.S.  Prof,  of  Geog.  in  King*"  CoU.  and  in 
Queen's  CoU.  Lond.  With  6  Maps.  Fcp.  7s.  e<L 

Manndor'a  Treasury  of  Geogra- 
phy, Physical,  Historical,  Descriptive,  and 
PoliticaL  Edited  by  W.  Hughes,  F.R.6.S. 
With  7  Maps  and  16  Plates.    Fcp.  Bs. 


The   Public    Schools    Atlas    of 

Modem  Geography.  In  Thirty-one  Ms^m, 
exhibiting  clearly  the  more  important 
Physical  Features  of  the  Countries  ddi- 
neated,  and  Noting  all  the  Chief  PUuses  of 
Historical,  Commercial,  and  Social  IntensL 
Edited,  with  an  Introduction,  by  the  Ber. 
G.  Butler,  MA.  Imperial  quarto,  price 
8f.6<f.  sewed;  5s.  doth.        [Nearly 


Natural  History  and  Popular  Science. 


Oanot's  Elementary  Treatise  on 

Physics,  Experimental  and  Applied,  for  the 
use  of  Colleges  and  Schools.  Translated  and 
Edited  with  the  Author's  sanction  by 
E.  Atkinson,  Ph.D.  F.C.S.  New  Edition, 
revised  and  enlarged ;  with  a  Coloured  Plate 
and  620  Woodcuts.    Post  8vo.  15«. 

The    Elements    of    Physics   or 

Natural  Philosophy.  By  Neil  Abnott, 
M.D.  F.R.a  Physidan-Extraordinary  to 
the  Queen.  Sixth  Edition,  re-written  and 
completed.    2  Parts,  8vo.  21s. 

Dove's  Law  of  StormSi  considured  in 
connexion  with  the  ordinary  Movements  of 
the  Atmosphere.  Translated  by  B.  H. 
Soott,  MJ^.  T.CD.    8vo.  10».  Bd. 

Bound :  a  Course  of  Eight  Lectures  de- 
livered at  the  Royal  Institution  of  Great 
Britain.  By  Professor  John  Ttndall, 
LL.D.  F.R.S.  New  Edition,  with  Portrait 
and  Woodcuts.    Crown  8vo.  9«. 

Heat  a  Mode  of  Motion.   By  Pro- 

f(BSSor  John  Tyndall,  LL.D.  F.B.S.  Fourth 
Edition.  Crown  8vo.  with  Woodcuts, 
price  10«.  6d, 

Researches    on    Biamagnetism 

and  Magne-Crystallic  Action ;  including 
the  Question  of  Diamagnetic  Polarity.  By 
ProfBssor  I^ndall.  With  6  Plates  and 
many  Woodcuts.    8vo.  l-b. 

Notes  of  a  Course  of  Nine  Iiec- 

tures  on  Light,  delivered  at  the  Royal 
InBtitution,  a.d.  1869.  By  Professor  Tyn- 
dall. Crown  8vo.  Is.  sewed,  or  Is.  6d. 
cloth. 

Notes  of  a  Course  of  Seven  Lec- 
tures on  Electrical  Phenomena  and  Theories, 
delivered  at  the  Royal  Institution,  a.d.  1870. 
By  Professor  Ttndall.  Crown  8vo.  Is. 
sewed,  or  Is.  Bd,  cloth. 

▲   Treatise   on   Eleotricityy    in 

Theory  and  Practice.  By  A.  De  La  Rivk, 
Prof,  in  the  Academy  of  Geneva.  Trans- 
lated by  C.  Y.  Walkxr,  F.R.a  8  vols. 
8vo.  with  Woodcuts,  £8  18s. 


Fragments  of  Science  for  Un- 
scientific People;  a  Series  of  detadied 
Essays,  Lectures,  and  Reviews.  By  John 
Tyndall,  LL.D.  F.R.S.  Second  Edition. 
8vo.  price  14s. 

Light  Science  for  Leisure  Hours; 

a  Series  of  Familiar  Essays  on  Scientific 
Subjects,  Natural  Phenomena,  &c.  By 
R.  A.  PnocTOR,  B.A,  F.R.A.S.  Crown  8vo. 
price  7«.  6rf. 

Light :  its  Influence  on  Life  and  Health. 
By  Forbes  Winslow.  M.D.  D.CX.  Qzon. 
(Hon.)    Fcp.  8vo.  Gt, 

The  Correlation  of  Fhysioal 
Forces.  By  W.  R.  Grove,  Q.C.  YJPJRJS. 
Fifth  Edition,  revised,  and  Augmented  by  a 
Discourse  on  Continuity.  8vo.  10s.  6d. 
The  DUcoune,  separately,  price  2s.  6dL 

The  Beginning:  its  When  and  its 

How.  By  MuNoo  Ponton,  F.R.S.E.  Poet 
8vo.  with  very  numerous  lUastrations^  I8«. 

Manual  of  Gteology.  By  S.  Hauortoit, 

M.D.  F.R.a  FeUow  of  Trin.  CoIL  and  Prof, 
of  GeoL  in  the  Univ.  of  Dublin.  Second 
Edition,  with  66  Woodcuts.    Fcp.  7s.  Sdl 

Van  Der  Hoeven's  Handbook  of 

Zoology.  Translated  from  the  Second 
Dutch  Edition  by  the  Rev.  W.  Clark, 
M.D.  F.R.S.  2  vols.  8vo.  with  24  Plates  of 
Figures,  60s. 

Professor  Owen's   Lectures   on 

the  Comparative  Anatomy  and  Physiology 
of  the  Invertebrate  Animals.  Second 
Edition,  with  285  Woodcuts.    8vo.  21s. 

The  ComparatiYe   Anftf^wny  and 

Physiology  of  the  Vertebrate  Animals.  By 
Richard  Owen,  F.R.S.  D.CX.  With 
1,472  Woodcuts.    8  vols.  8vo.  £8  18s.  6dL 

Inseots  at  Home.   By  the  Rev.  J.  G. 

Wood,  M.A.,  F.L.a  With  a  Frontispieoe 
in  Colours,  21  ftiU-page  Illu8trati<na  and 
about  700  smaller  niustmtions  from  original 
designs  engraved  on  Wood  by  G.  Pbabson. 
8vo.  price  21s. 


NEW  WORKS  PUBLISHED  BY  LONGMANS  asd  CO. 


Homes  without  Hands :  a  Descrip- 
tion of  the  Habitations  of  Animals,  classed 
according  to  their  Principle  of  Constraction. 
By  Bey.  J.  G.  Wood,  MJl  RUS.  With 
about  140  Vignettes  on  Wood.    8vo.  21f . 

Strange  Dwellings;  being  a  De- 
scription of  the  Habitations  of  Animals, 
abridged  from  *  Homes  without  Hands.' 
By  J.  G.  Wood,  M.A.  F.L.S.  With  a  New 
Frontispiece  and  about  60  other  Woodcut 
lllnstrations.    Crown  8vo.  price  7«.  6<f. 

The  Harmonies  of  Nature  and 

Unity  of  Creation.  By  Dr.  G.  Hartwio. 
Bvo.  with  numerous  Illustrations,  ISs, 

The  Sea  and  its  liiying  'Wonders.     By 

the  same  Author.  Third  Editbn,  enlarged. 
Bvo.  with  many  Illustrations,  21s. 

The  Tropical  World.  By  the  lame  Author. 
With  8  Chromoxylographs  and  172  Wood- 
cuts.   8yo.  21s. 

The  Subterranean  World.  Bjr  the  same 
Author.  With  8  Maps  and  about  80  Wood- 
cut Illustrations^  including  8  full  size  of 
page.    8yo.  price  21«. 

The  Polar  World:  a  Popular  Description  of 
Man  and  Nature  in  the  Ajrctic  and  Antarctic 
Regions  of  the  Globe.  By  the  same  Author. 
With  8  Chromoxylographs,  3  Maps,  and  85 
Woodcuts.    8vo.21«. 

The  Origin  of  Civilisation  and 

the  Primitive  Condition  of  Man ;  Mental 
and  Social  Condition  of  Savages.  By  Sir 
John  Lubbock,  Bart.  M.P.  F.B.a  Second 
Edition,  revised,  with  26  Woodcuts.  8vo. 
price  16s. 

The    FrimitiYe    Inhabitants    of 

Scandinavia.  Containing  a  Description  of 
the  Implements,  Dwellings,  Tombs,  and 
Mode  of  Living  of  the  Savages  in  the  North 
of  Europe  during  the  Stone  Age.  By  S  vkh 
NiLSsoK.    8vo.  Plates  and  Woodcuts,  18#. 


Bible  Afiinnftla ;  being  a  Description  of 
Every  Living  Creature  mentioned  in  the 
Scriptures,  from  the  Ape  to  the  CoraL  By 
the  Rev.  J.  G.  Wood,  MJL.  F.L.8.  With 
about  100  Vignettes  on  Wood.    8vo.  21s. 

A    Familiar    History  of   Birds. 

By  £.  Stahlet,  D.D.  late  Lord  Bishop  of 
Norwich.    Fcp.  with  Woodcuts,  3«.  Gd 

Kirby  and  Spenoe's  Introduction 

to  Entomology,  or  Elements  of  the  Natural 
History  of  Insects.    Crown  8vo.  5s. 

Mannder's  Treasury  of  Natural 

History,  or  Popular  Dictionary  of  Zoology. 
Revised  and  corrected  by  T.  S.  Cobbold, 
M.D.    Fcp.  with  900  Woodcuts,  6#. 

The    Elements   of   Botany   ton 

Families  and  Schools.  Tenth  Edition,  re- 
vised by  Thomas  Moore,  FX.S.  Fcp 
with  154  Woodcuts,  2s.  Gd. 

The    Treasury    of   Botany,     or 

Popular  Dictionary  of  the  Vegetable  King- 
dom ;  with  which  is  incorporated  a  Glos- 
sary of  Botanical  Terms.  Edited  by 
J.  LiWDLKY,  F.R.S.  and  T.  Moorb,  FX.S. 
Pp.  1,274,  with  274  Woodcuts  and  20  Steel 
Plates.    Two  Parts,  fcp.  8vo.  12». 

The  Bose  Amateur's  Guide.   By 

Thomas  Rivers.    New  Edition.    Fcp.  4s. 

IiOudon'sEnoyolop»dia  of  Plants; 

comprising  the  Specific  Chsracter,  Descrip- 
tion, Culture,  History,  &c.  of  all  the  Plants 
found  in  Great  Britain.  With  upwards  of 
12,000  Woodcute.    8vo.  42«. 

Maunder's  Sdentiflo   and  Iiite- 

raiy  Treasury ;  a  Popular  Encyclopssdia  of 
Science,  Literature,  and  Art  New  Edition, 
in  part  rewritten,  with  above  1,000  new 
articles,  by  J.  Y.  Johnsok.    Fcp.  6s. 

A  Dictionary  of  Soienee,  Litera- 
ture, and  Art.'  Fourth  Edition,  re-edited 
by  the  late  W.  T.  Brands  (the  Author) 
and  George  W.  Cox,  M.A.  8  vols,  medium 
8vo.  price  63».  doth. 


Chemistry,  Medicine,  Surgery,  and  the  Allied  Sciences. 


A  Dictionary  of  Chemistry  and 

the  Allied  Branches  of  other  Sciences.  By 
Henry  Watts,  F.CS.  assisted  by  eminent 
Scientific  and  Practical  Chemists.  6  vols, 
medium  8vo.  price  £7  8s. 

Elements  of  Chemistry,  Theore- 
tical and  Practical.  By  William  A. 
Miller,  M.D.  LL.D.  Professor  of  Chemis- 
try, King's  College,  London.  Fourth  Edi- 
tion.   8  vols.  8vo.  £8. 

Part  I.  Chemical  Physics,  16s. 

Part  II.  Inorganic  Chemistry,  21s. 

Part  III.  Organic  Chemistry,  24». 


A  Mft^"<^^  of  Chemistry,  De- 
scriptive and  TheoreticaL  By  William 
Odling,  M.B.  F.R.S.  Part  I.  8vo.  9s. 
Part  II.  nearly  ready. 

A  Course  of  Practical  Chemiatry, 

for  the  use  of  Medical  Students.  By 
W,  Odling,  M.B.F.R.S.  New  Edition,  with 
70  new  Woodcuts.    Crown  8vo.  7».  6rf. 

Select    Methods     in    Chemical 

Analysis,  chiefly  Inorganic  By  William 
Crookes,  F.R.S.  With  22  Woodcuts. 
Crown  8vo.  price  12#.  Qd, 
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NEW  WORKS  PUBLISHED  BY  LONGMANS  and  CO. 


Outlines  of  Chemistry;  or,  Brief 

Notes  of  Chemical  Facts.     By  the  same 

Author.    Crown  8vo.  7».  6d. 
Leotures  on  Ariiiw^i  Chemifltry  Delivered 

at  the  Rojal  College  of  Physicians  in  1865. 

By  the  same  Aathor.    Crown  8to.  4f .  6<f. 
Ijectnres  on  the  Chemical  Changes  of 

Carbon,  delivered  at  the  Royal  Institution 

of  Great  Britain.    By  the  same  Author. 

Crown  8vo.  4s.  6d 

Chemical  Notes  for  the  Lecture 

Room.  By  Thomab  Wood,  F.CS.  2  vols, 
crown  Syo.  I.  on  Heat,  &c  price  8«.  6d. 
II.  on  the  Metals,  price  5«. 

A  Treatise  on  Medical  Elec- 
tricity, Theoretical  and  Practical ;  and  its 
Use  in  the  Treatment  of  Paralysis,  Neu- 
ralgia, and  other  Diseases.  By  Julius 
Althaus,  M.D.  &c.  Second  Edition,  with 
Plate  and  62  Woodcuts.  Post  8vo.  price  los. 

The  Diagnosis,  Pathology,   and 

Treatment  of  Diseases  of  Women ;  including 
the  Diagnosis  of  Pregnancy.  By  Graily 
Hewitt,  M.D.  &c.  President  of  the  Obste- 
trical Society  of  London.  Second  Edition, 
enlarged;  with  116  Woodcuts.    8vo.  24«. 

Lectures  on  the  Diseases  of  In- 
fancy and  Childhood.  By  Chables  West, 
M.D.  &c.    Fifth  Edition.    8vo.  16*. 

On  Some  Disorders  of  the  Ner- 
vous System  in  Childhood.  Being  the 
T.umleian  Lectures  delivered  before  the 
Koyal  College  of  Physicians  in  March  1871. 
By  Charles  West,  M.D.    Crown  8vo.  5». 

On  the  Surgical  Treatment  of 

Children's  Diseases.  By  T.  Holmes,  M.A. 
&c.  late  Surgeon  to  the  Hospital  for  Sick 
Children.  Second  Edition,  with  9  Plates 
and  112  Woodcuts.    8vo.  21«. 

A  System  of  Surgery,  Theoretical 

and  Practical,  in  Treatises  by  Various 
Authors.  Edited  by  T.  Hollies,  MA.  &c. 
Surgeon  and  Lecturer  on  Surgery  at  St. 
•George's  Hospital,  and  Surgeon-in-Chief  to 
4he  Metropolitan  Police.  Second  Edition, 
thoroughly  revised,  with  numerous  Illus- 
trations.   5  yob.  8vo.  £5  5s. 

Xectores  on  the  Principles  and 

Practice  of  Physic.  By  Sir  Thomas  Wat- 
son, Bart.  M.D.  Physician-in-Ordinary  to 
the  Queen.  Tifth  Edition,  thoroughly  re- 
vised.   2  vols.  8vo.  price  36«. 

Lectures  on  Surgical  Pathology. 

By  Sir  James  Paget,  Bart.  F.R.S.  Third 
Edition,  revised  and  re-edited  by  the  Author 
and  Professor  W.  Turne  r,  M.B.  8  vo.  with 
131  Woodcuts,  2U. 


Cooper's  Dictionary  of  Practical 

Surgery  and  Encydopndia  of  Smgical 
Science.  New  Edition,  brought  down  to 
the  present  time.  ByS.  A.LA2rB,Saigeoiito 
St.  Mary's  Hospital,  &c.  aasisted  by  VHrious 
Eminent  Suigeons.  You  II.  8vo.  com- 
pleting the  work.  [/n  the  press. 

On  Chronic  Bronchitis,  especially 

as  connected  with  Gout,  Emphysema,  and 
Diseases  of  the  Hesit  By  E.  HbadlXm 
Grbenhow,  M.D.  F.R.C J^.  &c  8vo.  7a.  6J. 

The  Climate   of  the  South   of 

France  as  Suited  to  Invalids ;  with  Notices 
of  Mediterranean  and  other  Winter  Su- 
tions.  By  C.  T.  Williams,  MA.  M.D. 
Oxon.  Physician  to  the  Hospital  for  Con- 
sumption at  Brompton.  Second  Edition. 
Crown  8vo.  St, 

Pulmonary     Consumption;     its 

Nature,  Varieties,  and  Treatment :  with  an 
Analysis  of  One  Thousand  Cases  to  exem- 
plify its  Duration.  By  C.  J.  B.  Williams, 
M.D.  F.R.S.  and  C.  T.  Williams,  M.A. 
M.D.  Oxon.  Physicians  to  the  Hospital  for 
Consumption  at  Brompton.  Post  8vo. 
price  10s.  Bd, 

Clinical  Lectures  on  Diseases  of 

the  Liver,  Jaundice,  and  Abdominal  Dropsy. 
By  C.  MuRcmsoN,  M.D.  Physician  and 
Lecturer  on  the  Practice  of  Medicine, 
Middlesex  Hospital.  Post  8vo.  with  25 
Woodcuts,  10«.  6d. 

Anatomy,  DescriptiYe  and  Sur- 
gical. By  Henrt  Grat,  F.R.a  With 
about  410  Woodcuts  from  Dissections.  Fifth 
Edition,  by  T.  Holmes,  M.A.CanUb.  With 
a  New  Introduction  by  the  Editor.  Royal 
8vo.  28«. 

Clinical  Notes   on  Diseases  of 

the  Larynx,  investigated  and  treated  with 
the  assistance  of  the  Laryngoscope.  By 
W.  Marcet,  M.D.  F.R.S.  -Crown  Svo. 
with  5  Lithographs,  6«. 

The  House  I  live  in;  or, Popular 

Illustrations  of  the  Structure  and  Fnnctions 
of  the  Human  Body.  Edited  by  T.G.Girtik. 
New  Edition,  with  25  Woodcuts.  16mo. 
price  2s,  6dl 

Physiological  Anatcnny  and  Phy- 
siology of  Man.  By  the  late  R.  B.  Todd, 
M.D.  FJLa  and  W.  Bowman,  F.RJS.  of 
King's  College.  With  numerous  Illustra- 
tions.   Vol.  II.  Svo.  25t. 

Vol.  I.  New  Edition  by  Dr.  Liostel  S. 
Bealb,  F.R.S.  in  oourse  of  paUication, 
with  numerous  Illustrations.  Parts  I. 
and  II.  price  7s.  6dL  each. 
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Outlines    of  Fhystology,  Human 

and  ComparatiTe.  By  John  Marhhall, 
F.R.C.S.  Professor  of  Surgery  in  University 
College,  London,  and  Soigeon  to  the  Uni- 
▼ersity  College  Hospital.  2  toIs.  crown  8vo. 
with  122  Woodcuts,  32*. 

Copland's  Dictionary  of  Praotdcal 

Medidne,  abridged  from  the  larger  work, 
and  throughout  brought  down  to  the  pre- 
sent state  of  Medical  Science.    8ro.  86«. 


A  Manual  of  Materia   Medioa 

and  Therapeutics,  abridged  fh>m  Dr. 
Pbrei&a's  EUmenti  by  F.  J.  Farre,  M.D. 
assisted  by  R.  Bentlet,  M.R.C.S.  and  by 
R.  Warinoton,  F.R.S.  1  vol.  8vo.  with 
90  Woodcuts,  21«. 

Thomson's    Conspeotus   of   the 

British  Pharmacopoeia.  Twenty-fifth  Edi- 
tion, corrected  by  E.  Llotd  Birkett,  M.D. 
18mo.  6s. 


The  Fine  ArtSj  and  Illustrated  Editions. 


In  Fairyland ;  Pictures  from  the  Elf- 
World.  By  Richard  Doyle.  With  a 
Poem  by  W.  Allinoham.  With  Sixteen 
Plates,  containing  Thirty-six  Designs 
printed  in  Colours.    Folio,  81«.  6i/. 

Life    of     John     Gibson,    B.A. 

Sculptor.  Edited  by  Lady  Eastlake. 
8vo.  10«.  %d. 

Materials  for  a  History  of  Oil 

Painting.  By  Sir  Charles  Locke  East- 
lake,  sometime  President  of  the  Royal 
Academy.    2  vols.  8vo.  80». 

Albert    Dnrer,     his    Idfe    and 

Works;  including  Autobiographical  Papers 
and  Complete  Catalogues.  By  Williaii 
B.  Scott.  With  Six  Etchings  by  the 
Author  and  other  Illustrations.    8vo.  16«. 

Half-Honr  Lectures  on  the  His- 
tory and  Practice  of  the  Fine  and  Orna- 
mental Arts.  By.  W.  B.  Scott.  Second 
Edition.  Crown  8vo.  with  60  Woodcut 
Illustrations,  8«.  6d. 

Italian  Sonlptors :  being  a  History  of 
Sculpture  in  Northern,  Southern,  and  East- 
em  Italy.  By  C.  C.  Perkins.  With  80 
Etchings  and  18  Wood  Engravings.  Im- 
perial Svo.  42«. 

Tuscan   Sculptors,  their   Lives, 

Works,  and  Times.  By  the  same  Author. 
With  46  Etchings  and  28  Wood  Engrav- 
ings.   2  vols,  imperial  Svo.  68«. 

The  Ohorale  Book  for  England : 

tha  Hymns  Translated  by  Miss  C.  Wdtk- 
wobth;  the  Tunes  arranged  by  Prof.  W. 
S.  Behkett  and  Otto  Goldsobxidt. 
Fcp.  4to.  12f.  6d: 

Six  Iiectures  on  Harmony.   Be- 

Uvered  at  the  Royal  Institution  of  Great 
Britain.  ByG.A.MACFARRBN.  Svo.  10s.  6</. 


The  Ifew  Testament,  illnstratod  with 

Wood  Engravings  after  the  Early  Masters 
chiefly  of  the  Italian  School  Crown  4to. 
6df .  doth,  gilt  top ;  or  £6  5s.  morocco. 

The  Life  of  Man  SymbcZised  by 

the  Months  of  the  Tear  in  their  Seasons 
and  Phases.  Text  selected  by  Richard 
Pzoot.  25  Illustrations  on  Wood  from 
Original  Designs  by  John  Lkiohton, 
F.S.A.    Quarto,  42*. 

Oats'  and  Farlie's  Moral  Em- 
blems ;  with  Aphorisms,  Adages,  and  Pro- 
verbs of  all  Nations :  oomprising  121  Illus- 
trations on  Wood  by  J.  Leiohton,  F.S.A. 
with  an  appropriate  Text  by  R.  Pioor. 
Imperial  8vo.  81«.  6<f. 

Saored  and  Legendary  Art.   By 

Mrs.  Ja&ieson.  6  vols,  square  crown  Svo. 
price  £6  15*.  6rf.  as  follows  :— 

Iiegenda  of  tlie  BaintB  and  Martyrs. 

Fifth  Edition,  with  19  Etchings  and  187 

Woodcuts.      2  vols,  price  81«.  M, 
Iiegenda  of  the  Monaatio  Ordera.  Third 

Edition,  with  11  Etchings  and  88  Woodcuts. 

1  vol.  price  21». 
Iiegenda'of  the  MadoxmA.   Third  Edition, 

with  27  Etchings  and  165  Woodcuts.     1 

voL  price  21f . 

The  Hiatory  of  Our  Iiord,  with  that  of  His 
l^pes  and  Precursors.  Completed  by  Lady 
Eastlake.  Revised  Edition,  with  18 
Etchings  and  281  Woodcuts.  2  vols, 
price  42*. 

Lyra  Germanioa,  the  Christian  Year. 

Translated  by  CATssBxirB  Winicworth; 

with  126  Illustrations  on  Wood  drawn  by 

J.  LsioHTOir,  F.SJL    Quarto,  21s. 
Iiyra    Qermanioa.     the    Christian    Life. 

Translated  by  Cathbrinb  WnrKwoBTH  ; 

with  about  200  Woodcut  Illustrations  by 

J.   LKTOHTOir,  F.S.A.  and  other  Artists. 

Quarto,  21«. 
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The  Useful  At^^  Manufactures^  ^c. 


Gwilt's  Enoyolopflddia  of  Arohi- 

tecture,  with  above  1,600  Woodcuts.  Fifth 
Edition,  with  AlteratioDS  and  considerable 
Additions,  by  Wyatt  Pafwobth.  8vo. 
price  52«.  6</. 

▲  Manual  of  Arohitecture :  being 

a  Concise  History  and  Explanation  of  the 
principal  Styles  of  European  Architecture, 
Andent,  MedisTal,  and  Renaissance ;  with 
their  Chief  Variations  and  a  'GloKary  of 
Technical  Terms.  By  Thomas  Mitchell. 
With  150  Woodcuts.    Crown  8to.  lOi.  6(2. 

Histozy  of  tlie  Gothic  Bevival; 

an  Attempt  to  shew  how  far  the  taste  for 
Mediaeval  Architecture  was  retained  in 
England  during  the  last  two  centuries,  and 
has  been  re-developed  in  the  present.  By 
Charles  L.  Eastlake,  Architect.  With 
many  Illustrations.  Imperial  8vo.  price 
dl«.  6d. 

Hints  on    Honaehold  Taste    in 

Furniture,  Upholstery,  and  other  Details. 
By  Chables  L.  Eastlake,  Architect. 
Second  Edition,  with  about  90  Illustrations. 
Square  crown  8vo.  18*. 

The  Engineer's  Handbook;  ex- 
plaining the  principles  which  should  guide 
the  young  Engineer  in  the  Construction  of 
Machinery.  By  C.  S.  LowimES.  Post  8vo.  5«. 

Lathes  and  Taming,  Simple,  Me- 
chanical, and  Ornamental.  By  W.  Henrt 
Nobthcx)Tt.  With  about  240  Illustrations 
on  Steel  and  Wood.    8vo.  18«. 

Principles  of  Mechanism,  designed 

for  the  use  of  Students  in  the  Univeraitiefl, 
and  for  Engineering  Students  generally. 
By  R.  Willis,  M.A.  F.R.S.  Ac.  Jacksonian 
Professor  in  the  Univ.  of  Cambridge.  Second 
Edition ;  with  374  Woodcuts.    8vo.  18«. 

Handbook  of  Practical  Tele- 
graphy. By  R.  S.  Culley,  Memb.  Inst. 
C.E.  Engineer-in-Chief  of  Telegraphs  to 
the  Post-office.  Fifth  Edition,  revised  and 
enlarged ;  with  118  Woodcuts  and  9  Plates. 
8vo.  price  14*. 

Ure's  Dictionary  of  Arts,  Manu- 
factures, and  Mines.  Sixth  Edition,  re- 
written and  greatly  enlarged  by  Robert 
Hunt,  F.R.S.  assisted  by  numerous  Con- 
tributors. With  2,000  Woodcuts.  3  vols, 
medium  8vo.    £4  14s.  6</. 


Treatise  on  Mills  and  Millwork* 

By  Sir  W.  Fairbairn,  Bart  F.R.&  New 
Edition,  with  18  Plates  and  822  Woodcata. 
2  vols.  8vo.  82f . 

UseftQ  Information  fbr  Bngineers.  By 
the  same  Author.  First,  Seoond,  and 
Third  Series,  with  many  Plates  and 
Woodcuts.    8  vols,  crown  8vo.  10s.  6dL  each. 

Tlie  Applioation  of  Cast  and  'Wrought 
Iron  to  Building  Purposes.  By  the  aam< 
Author.  Fourth  Edition,  with  6  Plates  and 
118  Woodcuts.    8vo.  16«. 

Iron  Ship  Building,  its  History 

and  Progress,  as  comprised  in  a  Series  of 
Experimental  Researches.  By  Sir  W.  Fair- 
bairn, Bart.  F.R.S.  With  4  Plates  and 
130  Woodcuts,  8vo.  18s. 

Enoyclopeedia  of  CivlL  Engineer- 
ing, Historical,  Theoretical,  and  Practical. 
By  E.  Crksy,  C.E.  With  above  3,000 
Woodcuts.    8vo.  42«. 

A  Treatise  on  the  Steam  Engine, 

in  its  various  Applications  to  Mines,  Mills, 
Steam  Navigation,  Railways,  and  Agri- 
culture. ByJ.BouRNB,C.E.  New  Edition; 
with  Portrait,  37  Plates,  and  546  Woodcuts. 
4to.  42<. 

Catechism  of  the  Steam  Engine, 

in  its  various  Applications  to  Mines,  Mills, 
Steam  Navigation,  Railways,  and  Agricul- 
ture. By  John  Bourne,  C JS.  New  £di> 
tion,  with  89  Woodcuts.    Fcp.  8s. 

Recent    Improvements    in   the 

Steam-Engine.  By  John  Bourns,  C.E. 
New  Edition,  including  many  New  Ex- 
amples, with  124  Woodcuts.    Fcp.  8vo.  8«. 

Bourne's  Examples  of  Modem 

Steain,  Air,  and  Gas  Engines  of  the*  meet 
Approved  Types,  as  employed  for  Pumping, 
for  Driving  Machinery,  for  Locomotion, 
and  for  Agriculture^  minutely  and,  prac- 
tically described.  In  course  of  publication, 
to  be  completed  in  Twenty-four  Parts,  price 
2s.  6d.  each,  forming  One  Volume,  with 
about  50  Plates  and  400  Woodents. 

A  Treatise  on  the  Sorew  Pro- 
peller, Screw  Vessels,  and  Screw  l^gtn**, 
as  adapted  for  purposes  of  Peace  and  War. 
By  John  Bourne,  C.E.  Third  Edition, 
with  54  Plates  and  287  Woodcuts.  [Qoarto^ 
price  68s. 

Handbook  of  the  Steam  Engine. 

By  John  BoxntNK,  C.E.  forming  a  Ket  to 
the  Author's  Catechism  of  the  Steam  Engine. 
With  67  Woodcuts.    Fcp.  9s. 
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A    HiBtory    of  the     Machine-  i 

Wrought  Hosieiy  and  Lace  Manufactures.  ! 
By  William  Felkin,  FX.S.  F.S.S.  With  | 
several  Illustrations.    Royal  8to.  21«. 

Mitchell's  Manual  of  Practical 

Assaying.  Third  Edition  for  the  most  part 
le-written,  ?rith  all  the  recent  DiscoYeries 
incorporated.  By  W.  Cbookss,  FJSLS. 
With  188  Woodcuts.    8vo.  28». 

Beimann's  Handbook  of  Aniline 

and  its  Derivatives;  a  Treatise  on  the 
Manufacture  of  Aniline  and  Aniline  Colours. 
Revised  and  edited  by  William  Crookxs, 
F.R.S.    8vo.  irith  5  Woodcuto,  10«.  StL 

On  the  ManuflEUSture   of  Beet- 

Koot  Sugar  in  England  and  Ireland.  By 
William  Crookks,  F.R.S.  With  11  Wood- 
cuts.   8vo.  8s.  6d. 

Fraotioal  Treatise  on  Metallurgy, 

ailapted  from  the  last  German  Edition  of 
Professor  Kerl's  Metallurgy  by  W. 
CrookeSi  F.R.S.  &c  and  £.  R5iirig, 
Ph.D.  M.E.  3  vols.  8vo.  with  625  Wood- 
cuts, price  £4  19«. 


The  Art  of  Ferfiunery ;  the  Histoiy 

and  Theoiy  of  Odours^  and  the  Methods  of 
Extracting  the  Aromas  of  Plants.  By  Dr. 
PiBSBB,  F.C.S.  Third  Edition,  with  58 
Woodcuts.    Crown  8vo.  10s.  QtL 

Ohemioal,  ITfttural,  and  Fhyaloal  Maglo, 
for  Juveniles  during  the  Holidays.  By  the 
same  Author.  With  88  Woodcuto.  Fcp.  6«. 

Loudon's  Encyclopedia  of  Agri- 
culture: comprising  the  Laying-out,  Im- 
provement, and  Management  of  Landed 
Property,  and  the  Cultivation  and  Economy 
of  the  Productions  of  Agriculture.  With 
1,100  Woodcuts.    8vo.  21s. 

liOudon'a  ISnoyolopsBdift  of  Gairdeiiing : 
comprising  the  'Dieory  and  Practice  of 
Horticulture,  Floriculture,  Arboriculture, 
and  Landscape  Gardening.  With  1,000 
Woodcuts.    8vo.  21«. 

Bayldon's  Art  of  Valuing  Bents 

and  Tillages,  and  Claims  of  Tenants  upon 
Quitting  Farms,  both  at  Michaelmas  and 
Lady-Day.  Eighth  Edition,  revised  by 
J.  C.  Morton.    8vo.  10s.  6^ 


Religious  and  Moral  Works. 


Old  Testament  Synonyms,  their 

Bearing  on  Christian  Faith  and  Practice. 

By  the  Rev.  R.  B.  Girdlestonb,  M.A.  8vo. 

[^Nearly  ready. 

Fundamentals;  or,  Bases  of  Belief 
concerning  Man  and  God :  a  Handbook  of 
Mental,  Moral,  and  Religious  Philosophy. 
By  the  Rev.  T.  Griffith,  M.A.  8vo. 
price  10s.  6<f. 

An  Introduction  to  the  Theology 

of  the  Church  of  England,  in  an  Exposition 
of  the  Thirty-nine  Articles.  By  the  Rev. 
T.  P.  BouLTBBE,  M.A.    Fcp.  8vo.  price  6«. 

The  Student's  Ck>mpendium  of 

the  Book  of  Common  Prayer ;  being  Notes 
Historical  and  Explanatory  of  the  Lituigy 
of  the  Church  of  England.  By  the  Rev.  H. 
Allden  Nash.    Fcp.  8vo.  price  2s.  6J. 

Prayers  Selected  fix>m  the  Col- 
lection of  the  late  Baron  Bunsen,  and 
Translated  by  Catherine  Winkwobth. 
Part  I.  For  the  Family.  Part  II.  Prayers 
and  Meditations  for  Private  Use.  ^. 
8vo.  price  8s.  6d. 

Churches  and  their  Creeds.    By 

the  Rev.  Sir  Philip  Perrino,  Bart,  late 
Scholar  of  Trin.  ColL  Cambridge,  and 
University  Medallist.    Crown  8vo.  10».  6d. 


The  Bible  and  Popular  Theology; 

a  Re-statement  of  Truths  and  Principles, 
with  special  reference  to  recent  works  of 
Dr.  Liddon,  Lord  Hatherley,  and  the  Right 
Hon.  W.  E.  Gladstone.  By  G.  Vawcb 
Smith,  B.A.  Ph.D.    8vo.  7«.  6rf. 

The  Truth  of  the  Bible;  Evidence 

fi-om  the  Mosaic  and  other  Records  of 
Creation;  the  Origin  and  Antiquity  of 
Man ;  the  Science  of  Scripture ;  and  from 
the  ArchsBology  of  Different  Nations  of  the 
Earth.  By  the  Rev.  B.  W.  Savile,  M.A. 
Crown  8vo.  7s.  Bd. 

Considerations  on  the  Bevision 

of  the  English  New  Testament.  By  C.  J. 
Ellioott,  D.D.  Lord  Bishop  of  Gloucester 
and  Brist<d.    Post  8vo.  price  7«.6<2. 

An  Eiq;>osition  of  the  39  Artides, 

Historical  and  Doctrinal.  By  £.  Haroli> 
Bbowne,  D.D.  Lord  Bishop  of  Ely.  Ninth 
Edition.    8vo.  16s. 

IBxamination-Qaeations  on  Bishop 
Browne^s  Exposition  of  the  Articles.  By 
the  Rev.  J.  Goble,  M  JL    Fcp.  ^.  6d. 

The  Voyage  and  Shipwreck  of 

St.  Paul;  with  Dissertations  on  the  Ships 
and  Navigation  of  the  Ancients.  By  Jambs 
Smith,  F.R.S.    Crown  8vo.  Charts',  10«.  Qd- 
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The   Idfe   and   SpisHes  of  St. 

Paul.  By  the  Rer.  W.  J.  Contbbabe, 
M.A.  and  the  Vwy  Rev.  J.  8.  Howson, 
D.D.  Dean  of  CHieBter.    Three  Editions  :— 

LiBBART  Editton,  with  all  the  Original 
ninstrations,  Maps,  Landscapes  on  l^eel. 
Woodcuts,  &c.    2  vols.  4to.  48*. 

Ibtermediate  Edition,  with  a  Selection 
of  Maps,  Plates,  and  Woodcuts.  2  vols, 
square  crown  8vo.  81fl.  StL 

Studebt'b  Edftion,  revised  and  con- 
densed, with  46  Illustrations  and  Maps.  1 
vol.  crown  8vo.  9». 

Svidenoe  of  fhe  Trufh  of  fhe 

Christian  Religion  derived  from  the  Literal 
Fulfilment  of  Prophecy.  By  Alexandeb 
Keith,  D.D.  d7th  Edition,  with  numerous 
Plates,  in  square  8vo.  12«.  6f/.;  also  the 
8dth  Edition,  in  post  8vo.  with  5  Plates,  6«. 

The  History  and  Destiny  of  the  "World 

and  of  the  Church,  according  to  Scripture. 
By  the  same  Author.  Square  8vo.  with  40 
niustimtions,  lOt. 

The  History  and  Literature  of 

the  Israelites,  according  to  the  Old  Testa- 
ment and  the  Apocrypha.  By  C.  De 
Rothschild  and  A.  De  Rothschild. 
Second  Edition.    2  vols,  crown  8vo.  12«.  6d, 

Vol.   I.  The  Hittorical  Booh,  7«.  6d. 

Vol.  II.  I^e  Prophetic  and  Poetical  JFritinge, 
price  5«. 

Bwald's  History  of  Israel  to  the 

Death  of  Moses.  Translated  from  the  Ger- 
man. Edited,  with  a  Preface  and  an  Ap- 
pendix, by  Russell  Martikeau,  M.A. 
Second  Edition.    2  vols.  8vo.  24ff. 

The  See  of  Borne  in  the  Middle 

Ages.  By  the  Rev.  Oswald  J.  Rbichel, 
B.C.L.  and  M.A.    8vo.  18«. 

The  Pontificate  of  Pins  the  Ninth; 

being  the  Third  Edition,  enlarged  and 
continued,  of  'Rome  and  Its  Ruler.'  By 
J.  F.  Maouire,  M.P.  Post  8vo.  Portrait, 
price  I2s.  6d, 

Ignatins  Loyola  and  the  Early 

Jesuits.  By  Stewart  Rose  New  Edition, 
revised.    8vo.  with  Portrait,  16«. 

An  Introdnotion  to  the  Study  df 

the  New  Testament,  Critical,  Ezegetical, 
and  TheologicaL  By  the  Rev.  a  Davidsoit, 
D.D.LL.D.    2  vols.  8vo.  80«. 


AOritioal  and  GrammatiealOoiit- 

mentary  on  St  Paul's  Epistles.  By  C.  J. 
Ellioott,  D.D.  Lord  Bishop  of  Olonoester 
and  Bristol.    8vo. 

GalAtlflnB,  Pourth  Edition,  Bt.td, 
IDphAsianB,  Pourth  Edition,  8«.6d. 
Pastoral  Bpistles,  Pourth  Edition,  lOt.  ad. 
FhilippUHU,  Ooloflsiaiiui,  and  Phnamon, 

Third  Edition,  10«.  6<2. 
ThMsaloniaxis.  Third  Edition.  7f  .  6d. 

Historioal  Lectures  on  the  lAfy  of 

Our  Lord  Jesus  Christ :  being  the  Hulaean 
Lectures  for  1859.  By  C.  J.  Ellioott,  D.D. 
Lord  Bishop  of  Gloucester  and  BiistoL 
Fifth  Edition.    8vo.  12«. 

TheGhreek  Testament;  withNotes. 

Grammatical  and  ExegeticaL  By  the  Rev. 
W.  Webster,  M.A.  and  the  Rev.  W.  F. 
Wilkinson,  M.A.    2  vols.  8vo.  £2  4*. 

Home's  Introduction  to  the  Cri- 
tical Study  and  ELnowledge  of  the  Holy 
Scriptures.  Twelfth  Edition ;  with  4  Maps 
and  22  Woodcuts.    4  vols.  8vo.  42«. 

Oompendlous  IntrodtLOtion  to  fha 
Study  of  the  Bible.  Edited  by  the  Rev. 
John  Atbe,  M.A.  With  Maps,  &c  Post 
8vo.  6». 

The  Treasury  of  Bible  Know- 
ledge; being  a  Dictionary  of  the  Books, 
Penons,  Places,  Events,  and  other  Matters 
of  which  mention  is  made  in  Holy  Scrip- 
ture. By  Rev.  J.  Atre,  MJl.  With 
Maps,  15  Plates,  and  numerous  Woodcuts. 
Fcp.  8vo.  6*. 

Every^Uty  Scripture  Diffloulties 

explained  and  illustrated.  By  J.  E.  Pbes- 
GOTT,  M.A.  I.  Matthew  and  Mark ;  I L  Ldk 
and  John.    2  vols.  8vo.  price  9f.  each. 

The   Pentateuch    and   Book  of 

Joshua  Critically  Examined.  By  the  Right 
Rev.  J.  W.  CoLENso,  D.D.  Lord  Bishop  of 
NataL    Crown  8vo.  price  6#. 

The  Four  Cardinal  Virtues;  Six 

Sermons  tct  the  Day,  in  relation  to  the 
Public  and  Private  Life  of  Catholics.  By 
the  Rev,  Orby  Shipley,  M.A.  Crown 
8vo.  with  Frontispiece,  7«.  Sd. 

The  Formation  of  Christendom. 

By  T.  W.  ALLtsa  Pakts  L  and  IL  8vo. 
price  12«.  each. 

Four  Discourses  of  Chrysostoxii, 

chiefly  on  the  parable  of  the  Rich  Man  and 
Lazarus.  Translated  by  F.  Allen,  BLA. 
Crown  8vo.  St.  6rf. 
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*01iriflteiidoin't  DivisioiiB;  aPhHo- 

•ophica]  Sketch  of  the  Divisions  of  the 
Christian  Family  in  East  and  West.  By 
Edxuitd  Sw  Ffoulkes.  Post  8vo.  7f.  Bd, 
Fast  II.  GrtdtM  and  Latint,  price  15«. 

Thoughts  for  fhe  Age.  BtElizabbth 

M.  Sbwkll,  Author  of  'Amy  Herbert.' 
New  Edition.    Fcp.  8vo.  price  6«. 

Passinc  Thoughts  on  Beligion.  By  the 
same  Author.    Fcp.  /m. 

Self-ozAinlnalion  before  Oonflrmation. 
By  the  same  Author.    d2mo.  1«.  6<f. 

ThoQshta  for  the  Holy  "Week,  for  Toung 
Persons.  By  the  same  Author.  New 
Edition,    Fcp.  8vo.  2». 

Beedfnge  for  »  Moath  Preptffttory  to 
Confirmation  from  Writers  of  the  Early  and 
English  Church.    By  the  same.    Fcp.  4<. 

HimtlfngB  for  ETery  Day  In  Iient,  com- 
piled from  the  Writings  of  Bishop  Jeremy 
Taylor.    By  the  same  Author.     Fcp.  6«. 

Preparation  for  the  Holy  Commnnion; 
the  Devotions  chiefly  from  the  works  of 
Jeremy  Taylor.    By  the  same.    82mo.  3«. 

Principles  of  Education  drawn  firom 
Nature  and  RevelAtion,  and  Applied  to 
Female  Education  in  the  Upper  Classes. 
By  the  same  Author.    2  vols.  fcp.  12«.  6<f. 

Bishop  Jeremy  Taylor's  Entire 

Works;  with  Life  by  Bishop  Hbber. 
Revised  and  corrected  by  the  Rer.  C.  P. 
Edek.    10  vols.  £6  6«. 

England  and  Christendom*    By 

Archbishop  MANNivn.  D.D.  Post  8vo. 
price  10«.  6(f. 


Singers  and  Songs  of  the  Ohnroh: 

being  Biographical  Sketches  of  the  Hymn- 
Writers  in  iQl  the  principal  Collections; 
with  Notes  on  their  PMlms  and  Hymns. 
By  JosiAH  Miller,  M.A.  Post  8vo.  10«.6<f. 

*  Spiritual  Songs'  for  the  Sundays 

and  Holidays  throughout  the  Tear.  By 
J.  8.  B.  MoNSELL,  LL.D.  Vicar  of  Egham 
and  Rural  Dean.  Fourth  Edition,  Sixth 
Thousand.    Fcp.  price  4«.  6J. 

The  BeatitadM.  By  the  same  Author. 
Third  Edition,  revised.    Fcp.  8».  &i. 

Hit  Freaenco  not  his  Memory,  1855. 
By  the  same  Author,  in  memory  of  hia  Soir. 
Sixth  Edition.    16mo.  1«. 

Lyra  Qermanica,  translated  ftom  the 

German  by  Miss  C.  Winkworth.  First 
Series,  the  Chrigtian  Tear,  Hymns  for  the 
Sundays  and  Chief  Festivals  of  the  Church ; 
Seoond  Series,  the  ChrUtian  lAft.  Fcp. 
8yo.  price  St.  6<f.  each  Series, 

Lyra   Euoharistloa  ;    Hymns  and 

Verses  on  the  Holy  Communion,  Ancient 
and  Modem :  with  other  Poems.  Edited  by 
the  Rey.  Orbt  Shipley,  M.A.  Second 
Edition.    Fcp.  5«. 

Shipley's  I^yra  Meaaianica.   Fcp.  M. 

Shipley's  Iiyra  Mystioa.   Fcp.  s«. 

Endeavours  alter  the  Christian 

Life :  Discourses.  By  James  Martinsau. 
Fourth  Edition.    Post  8vo.  price  7».  6rf. 

Invooation  of  Saints  and  Angels ; 

for  the  use  of  Members  of  the  English  Church. 
Edited  by  the  Rev.  Orbt  Shipley,  M.A. 
24mo.  3«.  6<f. 


Travels^  Voyages^  ^c. 
How  to  See  Norway.    By  Captain 

J.  R.  Campbell.    With  Map  and  6  Wood- 
cuts.   Fcp.  8vo.  price  5«. 


Pau  and  the  Pyrenees.    By  Count 

He^rt  Rgssell,  Member  of  the  Alpine 
Qub.    With  2  Maps.    Fcp.  8ro.  price  b$. 

Scenes  in  the  Sunny  South;  In- 
cluding the  AUas  Mountains  and  the  Oases 
of  the  Sahara  in  Algeria.  By  Lieut-Col. 
the  Hon.  C.  S.  Vereker,  M.A.  Com- 
mandant of  the  Limerick  Artillery  Militia. 
2  Tols.  post  8to.  price  21«. 

Hours  of  Exercise  in  the  Alps. 

By  Jons  Tthdall,  LL.D.,  F.R.S.  Second 
Edition,  with  Seven  WoodcuU  by  E.  Whrm- 
per.    Crown  8ro.  price  12».  6rf. 


The  Playground  of  Europe.    By 

Leslie  Stephen,  late  President  of  the 
Alpine  Club.  With  4  Illustrations  on  Wood 
by  E.  Whymper.    Crown  8vo.  10«.  6rf. 


Westward  by  Bail :  the  New  Boutje 

to  the  East.  By  W.F.Rae.  Second  Edition, 
enlarged.  Post  Svo.  with  Map,  price  10«.  6d!. 

Travels  in  the  Central  Caucasus 

and  Bashan,  including  Visits  to  Ararat  and 
Tabreez  and  Ascents  of  Kazbek  and  Elbruz. 
By  DouoLAS  W.  Freshfield.  Square 
crown  8vo.  with  Maps,  &C.,  18«. 

Cadore  or  Titian's  Country.    By 

JosL/kH  Gilbert,  one  of  the  Authors  of  the 
'Dolomite  Mountains.*  With  Map,  Fac- 
simile, and  40  Illustrations.  Imp.  8vo.  31«.  6<f . 
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gigiEfi£ging  amongst  Dolomites; 

with  more  than  800  lllastrationa  by  the 
Author.  By  the  Author  of  *  How  we  Spent 
the  Summer.*    Oblong  4to.  price  lbs. 

The  Dolomite  MonntaiiiB.    £zcar- 

siODB  through  Tyrol,  Carinthia,  Camiola, 
and  Friuli.  By  J.  Giiabbt  and  G.  C. 
Churchill,  F.R.G.S.  With  numerous 
Illustrations.    Square  crown  Svo.  21«. 

How  we  Si>ent  the  Summer;  or, 

a  Voyage  en  Zigzag  in  Switzerland  and 
Tyrol  with  some  Members  of  the  Alpine 
Club.  Third  Edition,  re-drawn.  In  oblong 
4to.  with  about  300  Illustrations,  15«. 

FictureB  in  Tyrol  and  MBewhere. 
From  a  Family  Sketch-Book.  By  the 
same  Author.  Second  Edition.  4to.  with 
many  Illustrations,  21«. 

Beaten  Tracks ;  or.  Pen  and  Pencil 
Sketches  in  Italy.  By  the  same  Author. 
With  42  FUtes  of  Sketches.  8yo.  16«. 

The  Alpine  Clnb  Mapof  the  Chain 

of  Mont  Blanc,  from  an  actual  Survey  in 
lg(i3_1864.  By  A.  Adams  -  Rbilly, 
F.R.G.S.  M.A.C.  In  Chromolithography  on 
extra  stout  drawing  paper  28in.  x  17in. 
price  lOf .  or  mounted  on  canvas  in  a  folding 
case,  12«.  6cf. 

History    of   Discovery    in   our 

Australasian  Colonies,  Australia,  Tasmania, 
and  New  Zealand,  ftx>m  the  Earliest  Date  to 
the  Present  Day.  By  William  Howitt. 
2  vobk  Svo.  with  8  Maps,  20«. 

The  Capital  of  the  Tycoon;  a 

Narrative  of  a  8  Tears'  Besidence  in  Japan. 
By  Sir  Rutherford  Algock,  K.C.B. 
2  vols.  Svo.  with  numerous  Illustrations,  42«. 


Pilgrimages  in  the  Pyrenees  and 

Landes.  By  Dektb  Shtke  Lawlob. 
Cro¥m  8vo.  with  Frontispiece  and  Yignette, 
price  15«. 

Gkiide  to  the  Pyrenees,  for  the  use 

of  Mountaineers.  By  Charles  Packs. 
Second  Edition,  with  Maps,  &c.  and  Appen* 
dix.    Crown  Svo.  7f .  M, 

The  Alpine  Guide.   By  Johk  Baix, 

M.R.I.A.  kte  President  of  the  Alpine  Qub. 

Post  Svo.  with  Maps  and  other  Illustratioiis. 
Guide  to  the  Bastem  Alps,  prioe  iOf.M, 
GKiide  to  the  'Western  Alps,  induding 

Mont  Blanc,  Monte  Rosa,   Zermatt,  &c. 

price  Ss.  Sd 

Guide  to  the  Central  Alps,  ineluding 
all  the  Obeiland  District,  price  7«.  &i 

Introduction  on  Alpine  Trayelling  in 
general,  and  on  the  Geology  of  the  Alpa, 
price  1«.  Either  of  the  Three  Volumes  or 
Parts  of  the  Alpine  Guide  may  be  had  with 
this  Introduction  prefixed,  price  U.  extra- 

The  Northern  Heights  of  Iion- 

don ;  or,  Historical  Associations  of  Hamp- 
stead,  Highgate,  Muswell  Hill,  Hotnsey, 
and  Islington.  By  William  Howitt. 
With  about  40  Woodcuts.  Square  crown 
Svo.  21s. 

The    Bural    Life   of    England. 

By  the  same  Author.  With  Woodcuts  by 
Bewick  and  Williams.  Mediom  Svo.  12«.  6cf. 

Visits   to   Bemarkable    Places: 

Old  Halls,  BatUe-Fidds,  and  Scenes  illus- 
trative of  striking  Passages  in  English 
History  and  Poetry.  By  the  same  Author. 
2  vols,  square  crown  Svo.  with  Wood  En- 
gravings, 25«. 


Works  of  Fiction. 


Novels  and  Tales.     By  the  Right 

Hon.  B.  Disraeli.  Cabinet  Editions,  com- 
plete in  Ten  Yolumea^  crown  8vo.  price  Sa, 
each,  as  follows  : — 

LoTHAiB,  6f.  I  Vknetla,  6». 

CoNiNOSBY,  6s.  I  Albot,  Ixion,  &c.  6s. 

Sybil,  6f.  (  Youno  Duke,  &c.  6«. 

Tancred,  6»,  J  ViviAW  Gret,  6#. 

CONTARINI  FlBMINO,  Ac  6s. 

Henrietta  Temple,  6«. 

A  Visit  to  my  Discontented  Cou- 
sin. Reprinted,  with  some  Additions,  from 
Frater^M  Magazine,  Crown  Svo,  prioe  7s.  6dL 


Stories  and^Tales.  By£.M.SEWBLL. 

Comprising  Amy  Herbert;  Gertrude;  the 
iMrFs  Dayghter  ;  the  Experience  of  lAfe; 
Cleve  HaU\  Ivors ;  Katharine  Ashton ;  Mar- 
garet Percival ;  Laneton  Parsonage ;  and 
Ursula.  The  Ten^Works  complete  in  Eight 
Volumes,  crown  8vo.  bound  in  leather  and 
contained^in  a  Box,  price  Two  Guikeas. 

Our  Children's  Story.   By  One  of 

their  Gossips.  Byjthe  Author  of  'Yoyagt 
en  Zigzag,^  Ac.  Small  4to.  with"  Six^r 
Illustrations  by  the  Author,  price  10s.'Bd. 
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Cabinet   Edition,  in  crown  8vo.  of 

Stories  and  Tales  hj  Miss  Srwell  : — 


Katharucb  Ashtox, 
Haroaret    Pbrci- 

HAL,  6«. 

Lanbton   Pabsoit- 

AGE,  4m,  6d. 
Ursula,  4«.  6d. 


Amy  Herbert,  2«.  6d. 
Qbrtrude,  2s.  6d. 
£arl*s  Daughter, 

2m.6<L 
Experience  of  Life, 

2t.ed. 
CuEVE  Hall,  Sm.  Bd, 
Ivors,  Ss,  6dL 

A  GlimpM  of  the  World.   Vcp.  7f  .  6d. 
Journal  of  »  Home  IiiliB,  Pott  8to.  9t,9d, 
After  lilfe ;  a  Sequel  to  the  'Journal  of  a  Home 
Lift.*    Post8vo.l0f.6<i. 

The  Modem  NoveliBt's  Library. 

Each  Work,  in  crown  8vo.  complete  in  a 

Single  Volume : — 
IIelvxlle*8  Gladiators,  2«.  boards ;  2s,  Sd, 

cloth. 
■  Good  for  Nothdvg,  2s,  boards ; 

2«.6dLcloth. 
■'  HoLMBT    House,    2s,   boards; 

2t,  6d,  doth. 

Interpreter,  2s,  boards ;  2s,  6d, 


doth. 
— Kate   Coventry,   2s,  boards ; 

2«.6<ldoth. 
■'  Queen's   Maries,  2s.   boards; 

2m.  ed,  doth. 
Trollope's   Warden,  1m,  Bd,  boards;    2s. 

doth. 
*  Barchbsteb  Towers,  2f.  boards; 

2t.  Bd,  doth. 
Bramlby-Moore's   Six   Sisters  of   the 

Valleys,  2s.  boards;  2«.  Bd.  doth. 

leme  ;  a  Tale.  By  W.  Stbuart  Trbncu, 
Author  of « Realities  of  Irish  Life.'  Second 
Edition.    2  vols,  post  8vo.  price  21s. 


The  GKant ;  a  Witch's  Story  for  English 
Boys.  Edited  by  Miss  Sewbll,  Author  of 
'  Amy  Herbert,'  &c.    Fcp.  8vo.  price  5s. 

I  Unole  Peter's  Fairy  Tale  for  the  XlZth 
Century.  By  the  same  Author  and  Editor. 
Fcp.  8vo.  7f .  Bd. 

The  Home  at  Heatherbrae;   • 

Tale.    By  the  Author  of  'Everlej.'    Fcp. 
!       8vo.  price  6s. 

Booker's  GkllltUI ;  or,  Boman  Scenes  of 
I       the  Time  of  Augustus.    Post  8vo.  7s.  Bd. 

Booker's  OhafiolOS ;  Illustrative  of 
Private  Life  of  the  Andent  Greeks.  Post 
8vo.  7s.  Bd, 

I  Tales  of  AnoientGreeoe.  By  George 

W.  Cox,  UJl,  late  Scholar  of  Trin.  Coll. 
'       Oxford.    Cro¥m  8vo.  price  6s.  Bd, 

Cabinet  Edition  of  Novels  and 

Tales  by  G.  J.  Whyte  Mel  villa  :— 
The  Gladiators,  5s. 


Dioby  Grand,  5s. 
Kate  Coventry,  5s. 
General  Bounce,  5s. 


Holmby  House,  5s. 
Good  fob  Nothing,  6s. 
Queen's  Martfs,  Bx. 
The  Interpreter,  5s. 


Wonderftd  Stories  fix>m  Norway, 

Sweden,  and  Iceland.  Adapted  and  arranged 
by  Julia  Goddard.  With  an  Intioductoiy 
Essay  by  the  Bev.  G.  W.  Cox,  M.A.  and 
Six  Illustrations.    Square  post  8vo.  6s. 


Poetry  and  The  Drama. 


Thomas  Moore's  Poetioal  Works, 

the  only  Editions  oontainxng  the  Author's 
last  Copyright  Additions  :^ 

Shamrock  Edition,  price  ds.  6<2. 

Ruby  Edition,  with  Portrait,  6s. 

Cabmet  Edition,  10  vols.  fcp.  8vo.  85s. 

People's  Edition,  Portrait,  &c.  10s.  Bd, 

Library  Edition,  Portrait  &  Vignette,  14s. 

Moore's  Lalla  Bookh,  Tenniers  Edi- 
tion, with  68  Wood  Engravings  from 
Original  Drawings  and  other  Illustrations. 
Fcp.  4to.  21f. 

Moore's  Irish  Melodies,  Maclise's 

Edition,  with  161  Sted  Plates  from  Original 
Drawings.  Super-royal  8vo.  81s.  Bd, 
Miniature  Odltion  of  Moore's  Iriah 
MdodUM,  with  Maclise's  Illustrations  (as 
above),  reduced  in  Lithography.  Imp. 
16mo.  10s.  641 


Southey's   Poetioal  Works,  with 

the  Author's  last  Corrections  and  copyright 
Additions.  Libraiy  Edition.  Medium  8vo. 
with  Portrait  and  '^gnette,  lis. 

Iiays  <^  Anoient  Rome ;  with  iwy 

and  the  Armada,  By  the  Right  Hon.  Lord 
BIacaulay.    16mo.  4s.  Bd. 

Iiord  Maoaulay's  Iiaya  of  Andent 
Rome.  With  90  Illustrations  on  Wood, 
Original  and  from  the  Antique,  frtnn 
Drawings  by  G.  Scharf.    Fcp.  4to.  21s. 

Miniature  Bdition  of  Iiord  Maoanlay's 
Lays  of  Andent  Rome,  with  Scharf 8 
Blnstrations  (as  above)  reduced  in  Litho- 
graphy.   Imp.  16mo.  10s.  Bd. 

Goldsmith's  Poetioal  Works,  illns- 

trated  with  Wood  Engravings  from  Designs 
byMembenof  the  Etching  Club.  Imp. 
16mo.  7s.  Bd. 
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John  Jendngham's  JoumaL  Fcp. 

8vo.  price  df .  M. 

The  Mad  War  Planet,  and  other 

Poems.  By  William  Howitt,  Author  of 
'Visits  to  Remarkable  Places/  &c  Fcp. 
8to.  price  5«. 

Eacharis ;  a  Poem.    By  F.  Rboikald 

Stathak  (Francis  Reynolds),  Author  of 
'Alice  Rnshton,  and  other  Poems'  and 
'Glaphyra,  and  other  Poems.'  Fcp.  8vo. 
price  8s.  Od, 

Poems  of  Bygone  Years.   Edited 

by  the  Author  of  'Amy  Herbert*  Fcp. 
8to.  5s. 

Poems.  By  Jkan  Ingblow.  Fifteenth 
Edition.    Fcp.  8vo.  5s. 

Poems  by  Jean  Ingelow.    With 

nearly  100  Illustrations  by  Eminent 
Artists,  engraved  on  Wood  by  Dalzikl 
Brothers.    Fcp.  4to.  21». 

Mopsa  the  Fairy.  By  Jbak  Imoelow. 
With  Eight  Illustrations  engraved  on  Wood. 
Fcp.  8vo.  6s. 

A  Story  of  Doom,  and  other  Poems. 
By  Jean  Inoelow.  Third  Edition.  Fcp. 
price  6sw 


Bowdler's   Family    Btaiatpemtmi 

cheaper  Genuine  Edition,  complete  in  1  vol. 
large  type,  with  86  Woodcut  Illustratioiu^ 
price  14«.  or  in  6  pocket  vols.  St,  6cf.  each. 

Anmdinea  CamL  Oollegitatqne  edidit 
H.  Dbubt,  M.A.  Editio  Sezta,  curavit  H. 
J.  HoDGSOK,  M.A.   Crown  8vo.  price  7s.  6d, 

Horatii  Opera,  Pocket  Edition,  with 
carefully  corrected  Text,  Marginal  Refer- 
ences, and  Introduction.  Edited  by  the  Rev. 
J.  £.  ToNOE,  M.A.    Square  18mo.  4s.  BtL 

Horatii  Opera»  Libmiy  Edition,  with 
Copious  English  Notes,  Maiginal  References 
and  Various  Readings.  Edited  by  the  Rev. 
J.  E.  ToNOE,  M.A.    8vo.  21s. 

The  JBneid  of  Virgil  Translated  into 
English  Verse.  By  John  ComKOTOsr,  M .A. 
Corpus  Professor  of  Latin  in  the  University 
ofCbcford.    New  Edition.    Crown  8vo.  9s. 

HnntLog  Songs  and  Miscella- 
neous Verses.  By  R.  E.  Eoerton  Wab- 
BURTOK.    Second  Edition.    Fcp.  8vo.  6s. 

Works  by  Edward  Yardley :— 

Faittasttc  Stories,  fcp.  8*.  M. 
Melusine  and  other  Poems,  fcp.  5s. 
HoRACE*s  Odes  trantlated  into  English 
Verse,  crown  8vo.  6s. 

SUPPLEMENTART     StORIES     and     POBICS, 

fcp.  8s.  6€f. 


Rural  Sports^  ^c. 


Bnoyolopflddia  of  Bural  Sports ; 

a  Complete  Account,  Historical,  Practical, 
and  Descriptive,  of  Hunting,  Shooting, 
Fishing,  Racing,  Ac.  By  D.  P.  Blaine. 
With  above  600  Woodcuto  (20  from  Designs 
by  John  Leech).    8vo.  2U. 

The  Dead  Shot,  or  Sportsman's  Com- 
plete Guide ;  a  Treatise  on  the  Use  of  the 
Gun,  Dog-breaking,  Pigeon-shooting,  &c 
By  ICarksbian.    Fcp.  with  Plates,  6s. 

A  Book  on  Angling:  being  a  Com- 
plete Treatise  on  the  Art  of  Angling  in 
every  branch,  including  full  Dlnstrated 
Lists  of  Salmon  Flies.  ByFRAKcraFRAircis. 
Second  Edition,  with  Portrait  and  15  other 
PUtes,  plain  and  coloured.    Post  8vo.  16s. 

Wiloooks's  Sea-Fisherman:  com- 
prising the  Chief  Methods  of  Hook  and  Line 
Fishing  in  the  British  and  other  Seas,  a 
glance  at  Nets,  and  remarks  on  Boats  and 
Boating.  Second  Edition,  enlarged,  with 
80  Woodcuts.    Post  8vo.  12».  6rf. 


The   Fly- Fisher's   Bntomology- 

By  Alfred  Ronalds.  With  coloured 
Representations  of  the  Natural  and  Artifi- 
cial Insect.  Sixth  Edition,  with  20  coloured 
Plates.    8vo.  14s. 

The  Book  of  the  Boaoh.   By  Gbi- 

viLLE  Fennell,  of  *  The  Field.*  Pep.  8vo. 
price  2«.  6d 

Blaine's  Veterinary  Art :  a  Treatise 

on  the  Anatomy,  Physiology,  and  Curative 
Treatment  of  the  Diseases  of  the  Horse, 
Neat  Cattle,  and  Sheep.  Seventh  Edition, 
revised  and  enlarged  by  C.  Steel.  8vo. 
with  PUtes  and  Woodcuts,  18s. 

Horses  and  Stables.    By  Colonel 

F.  FrrzwYORAM,  XV.  the  King's  Hussars. 
With  24  Plates  of  Woodcut  Illustrations, 
containing  very  numerous  Figures.  8vo.l6«. 

Yotiatt  on  the  Horse*   Revised  and 

enlarged  by  W.  Watsom,  M.R.C.V.&    8vo. 
with  numerous  Woodcuts,  12s.  Ocf. 
ToxMtt  on  the  Dog.   (By  the  same  Author.) 
8vo.  with  numerous  Woodcuts,  6«. 
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The  Dog  in  Health  and  Diaeaee  i 

By  SiowBHENQE.     With  70  Wood  En-    ' 
gnvingA,     New  Edition.     Square  crown 
8vo.  10<.  6<2. 

The  Ghrajrhoimd.  By  the  nme  Anthor. 
Berised  Edition,  with  24  Portndts  of  Grey- 
hoondB.    Square  crown  8vo.  lOf .  6d. 

Bobbins's  Cavalry  Cateohism;  or, 

Instmctiona  on  CaTalry  Exercise  and  Field 
Movements,  Brigade  Movements,  Out- 
post Duty,  Cavalry  supporting  Artillery, 
AitSHery  attached  to  Cavalry.  12roo. 
price  fif. 


The  Horse's  Foot,and  how  to  keep 

it  Sound.    By  W.  Miles,  Esq.   Ninth  Edi- 
tion, with  Illustrations.     Imp.  8vo.  12t.  Bd. 

A  Plain  Traatlae  on  Hone-ahoelns.  By 
the  same  Anthor.  Sixth  Edition,  post  Svo. 
with  Illustrations,  2f .  6J. 

BtoblM  and  Stable  Tittlnss.  By  the  same. 
Imp.  8vo.  with  18  Plates,  lbs, 

Bemarka  on  Horaas'  Teeth,  addressed  to 
Purchasers.  By  the  same.  Poet  8vo.  1<.  6a 

The  OXf  his  Diseases  and  their  Treat- 
ment ;  with  an  Essay  on  Parturition  in  the 
Cow.  By  J.  B.  DoBsoN,  M.R.C.V.S.  Crown 
8ro.  with  lUcatrationis  7».  6d, 


Works  of  Utility  and  General  Information. 


The  Iiaw  of  Nations  Considered 

as  Independent  Political  Communities.    By    I 
Sir  Traybrs  Twiss,  D.CL.    2  vols.  8vo.    { 
80«.  or  separately.  Part  I.    Peace,   12«. 
Pabt  II.  War,  I8t, 

The    Theory   and   Fraotioe    of 

Banking.  By  Hbztrt  Dunndto  Macleod,  | 
MJL.  Barrister-at-Law.  Second  Edition.  ; 
entirely  remodelled.    2  vols.  8vo.  80«. 

M*Oullodh'8  Dictionary,  Prac- 
tical, Theoretical,  and  Historlod,  of  Com- 
merce and  Commercial  Navigation.  New 
Edition,  revised  throughout  and  corrected 
to  the  Present  Time ;  with  a  Biographical 
Notice  of  the  Author.  Edited  by  H.  G. 
Rbid,  Secretary  to  Mr.  MK^ulloch  for  many 
y^ars.    8vo.  price  68«.  cloth. 

Modem    Ck>6kery    for    Private 

Families,  reduced  to  a  System  of  Easy 
Practice  in  a  Series  of  careftiSiy-tested  Re- 
ceipts. By  Eliza  Acrrow.  Newly  revised 
and  enlarged;  with  8  Plates,  Figures,  and 
160  Woodcuts.    Fcp.  6f . 

A  Practical  Treatise  on  Brewing ; 

with  FormidsB  for  Public  Brewers,  and  In- 
structions for  Private  Families.  By  W. 
Black.    Fifth  Edition.    8vo.  10«.  6d, 

The  Cabinet  Lawyer;  a  Popular 

Digest  of  the  Laws  of  England,  Civil, 
Criminal,  and  Constitutional.  Twenty-third 
Edition,  corrected  and  brought  up  to  the 
Present  Date.    Fcp.  8vo.  price  7f.  6d, 

Hannder's  Treasory  of  Know- 
ledge and  Library  of  Reference :  comprising 
an  English  Dictionary  and  Grammar,  Uni- 
versal Gazetteer,  Qassical  Dictionary, 
Chronology,  Law  Dictionary,  Synopsis  of 
the  Peerage,  Useftd  Tables,  Ac   Fcp.  6«. 


Chess  Openings.  By  F.W.  Longman, 
BaOiol  College,  Oxford.    Fcp.  8vo.  2$,  6<L 

Hints  to  Mothers  on  the  Manage- 
ment of  their  Health  during  the  Period  of 
Pregnancy  and  in  the  Lying-in  Room.  By 
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The  Maternal   Management  of 

Children  in  Health  and  Disease.  By  Thomas 
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How  to  Nurse  Sick  Children; 

containing  Directions  which  may  be  found 
of  service  to  all  who  have  charge  of  the 
Young.  By  Charles  West,  M.D.  Second 
Edition.    Fcp.  8vo.  Is.  (kL 

Notes  on  Iiying-In  Institutions ; 

with  a  Proposal  for  Organising  an  Institu- 
tion for  Training  Midwives  and  Midwifery 
Nurses.  By  Florence  Niohtinoale. 
With  several  Illustratioss.  8vo.  price  7».€d. 

Notes  on  Hospitals.    By  Plobsncb 
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Tidd   Pratt's   Law   relating   to 
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mission Tables  at  One-eighth  and  One- 
fourth  per  Cent.    8ve.  16f. 
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the  Public  Fundi ;  Annual  Average  Price 
and  Interest  on  Consols  from  1781  to  1867  ; 
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Cats  and  Fablib's  Moral  Emblems    11 

Changed  Aspects  of  Unchanged  Truths  ....  6 
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CoBTABSBAu's  Two  French  Dictionaries . .  6 
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Gommentuy on Galstians  ....  14 

PMtorsl  Bpist.  14 
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Hbb8CHBL*b  Outlines  of  Astronomy 7 
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I^iyt  of  Ancient  Borne  17 

MisoellaneouB  Writings  « 

Speeches I 

Works 1 
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